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PHEN6  c.  GILLAN.  loth'^nih. 

Aug.  \iU 

N  the  12th  of  July,  1841,  the  Plaintiff  lent  the  De-  Transfer,  by 
fendant  88021  upon  hifs  promiBSory  note,  payable  twelve  "J^^^T^ 
months  after  that  date,  and  also  upon  the  security,  by  ^i^lJSSj^^^he 

mortgagor 
afterwards  paid 
off  the  debt,  and  applied  for  a  retransfer  of  the  shares,  bat  the  directors  of  the  bank  did 
not  permit  the  retransfer  to  be  made.  In  the  meantime  a  creditor  reoovered  judgment 
against  their  pnbKc  officer,  and  threatened  execution  against  the  mortgagee,  as  one  of  the 
shardwlden: — Heldf  that,  where  the  mortgage  was  made  simply  as  an  absolute  transfer, 
subject  to  redemption,  and  nothing  had  passed  binding  the  mortgagor  to  take  a  retransfer 
of  the  shares,  the  mortgagor  was  not  lislole  to  indemnify  the  mortgagee  against  debts  in- 
corred  after  the  tnmsfer  made  on  the  mortgage,  and  before  the  mortgage  debt  was  paid  off. 

That,  the  mortgagor  having  elected  to  take  a  retransfer  of  the  shares,  the  mortgagee 
became  a  trostee  of  the  shares  for  the  mortgagor,  and  the  mortgagor  was  bound  to  in- 
demnify him  against  the  whole  expenses  or  liabilities  which  he  had  properly  incurred  by 
holding  and  maintaining  the  shares. 

ITiat  the  mortgagor,  indemnifying  the  mortgagee  in  respect  of  the  costs,  was  entitled  to 
take  proceedings  in  the  name  of  the  mortgagee,  to  compel  a  retransfer  of  the  shares,  and 
to  resist  the  proceedings  against  the  shareholders  under  die  judgment. 

The  mortgagee  has  not,  in  such  a  case,  any  right  at  law  against  the  mortgagor,  nmlle. 

Whether  the  directors  of  the  company,  preTenting  the  shares  from  being  retransferred, 
are  necessary  parties  to  the  suit,  in  order  to  give  the  Plaintiff  complete  relief— ^iftfre. 

▼OL.  y,  B  H.  w« 


r 


Siatemtnt, 
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1845.  way  of  mortgage,  of  100  shares  in  the  Western  District 
Banking  Company  for  Devon  and  Cornwall.  The  form 
of  the  latter  security  was  an  authority  to  transfer  the 
100  shares  from  the  Defendant  to  the  Plaintiff,  and  an 
agreement  in  the  following  words : — 

^*  P.  PhenS,  Esq.  **  July  18th,  1841. 

"  Sir, — I  hereby  acknowledge  the  receipt  of  the  sum 
of  S80L  from  you,  for  which  amount  I  have  given  my 
promissory  note  in  your  favour,  at  twelve  months  date 
from  this  day ;  and  as  a  collateral  security  I  have  deli- 
vered to  you  the  certificate  of  my  100  shares  in  the 
Western  District  Banking  Company.  Now  I  hereby 
authorize  you  to  act  upon  the  notice  of  transfer  of  my 
aforesaid  100  shares  at  any  time  you  may  think  proper 
during  the  said  twelve  months ;  and  I  hereby  promise 
and  engage  to  do  every  act  necessary  for  completing 
such  transfer  on  my  part. 

"  I  am.  Sir, 
**  Your  very  obedient  servant, 
"  W.  Campbell  Gillan." 

The  Plaintiff  implied  to  the  Western  District  Bank- 
ing Company  to  be  recognised  as  having  a  charge  upon 
the  shares ;  but  he  was  informed  that  he  could  not  be 
acknowledged  as  having  a  right  to  the  shares  until  a 
regular  transfer  was  executed,  and  recorded  on  the  re- 
^ster  of  the  bank ;  and  the  Plaintiff  accordingly  in- 
osted  upon  having  a  deed  of  transfer  from  the  Defendant; 
and  an  indenture,  dated  the  10th  of  March,  1842,  was 
accordingly  made  between  the  parties,  whereby  the  De- 
fendant assigned  the  100  shares  to  the  Plaintiff;  and  the 
Plaintiff  thereupon  signed  an  undertaking  in  the  follow- 
ing form : — 

"  fV.  a  GiUan,  Esq. 
"Sir, — On  repayment  of  the  sum  of  880/.,  for  which 
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amount  I  hold  your  pramifisoiy  note,  I  hereby  undertake  1846. 
to  ddiver  back,  and,  in  case  of  transfer,  to  retransfer  to 
you,  or  to  whom  you  may  appoint,  at  your  costs,  the  100 
shares  in  the  Western  District  Banking  Company  deli- 
Tered  to  me  by  you«  and  which  I  also  hold  as  a  collateral 
security  for  the  payment  of  the  aforesaid  sum  of  money. 

"  Rhine  AS  Phen^. 

"Melksham,  15th  July,  1841." 

The  deed  of  assignment  was  transmitted  to  the  bank 
by  the  PhuntLB^  who  at  the  same  time  requested  that 
his  name  should  not  be  phK^  on  the  register,  but  was 
iDfiNrmed  in  reply  that  the  rules  of  the  bank  did  not  ad- 
mit of  holding  the  transfer  without  placing  it  on  the 
register  book,  which  was  invariably  done  on  the  receipt 
of  the  deed.     The  transfer  was  accordingly  restored. 

The  promissory  note  for  880/.  was  not  paid  when  it 
became  due,  but  a  note  for  1000^  payable  six  months 
after  date,  was  then  given  by  the  Defendant  to  the 
Plaintifl^  and  the  Defendant  at  the  same  time  wrote  to 
die  Pluntiff  a  letter,  in  which  he  said,  '^  When  the 
promissory  note  is  paid,  you  undertake  to  transfer  to 
me  the  100  shares  in  the  Western  District  Banking 
Company  now  standing  in  your  name  in  the  share 
register  book  of  that  company." 

The  lOOOi:  was  paid  by  the  Defendant  to  the  Plain- 
tiff on  the  4th  of  August,  1843,  and  the  Plaintiff,  on  the 
23rd  of  August,  applied  to  the  manager  of  the  bank,  and 
recdiyed  a  form  of  notice  of  transfer,  which  he  delivered 
to  the  Deft^dant,  who  signed  the  same  and  forwarded 
it  to  the  company,  with  a  request  to  allow  the  100  shares 
to  be  transferred  to  him  from  the  Plaintiff.  Several 
applications  were  made  to  the  company  by  the  Defend- 
ant for  the  retransfer  of  the  shares,  and,  on  the  24th  of 

b2 
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1845.  April,  1844,  the  Defendant  received  a  letter  from  the 
manager,  stating  that  the  directors  had  not  yet  allowed 
the  transfer  from  the  Plaintiff. 


Stattmmi. 


On  the  27th  of  September,  1844,  a  creditor  reco- 
vered judgment  against  the  public  officer  of  the  bank, 
for  a  debt  exceeding  SOOOL;  and,  on  the  27th  of  Decem- 
ber following,  the  Plaintiff  was  applied  to  by  the  solicitor 
of  the  creditor  of  the  bank,  who  had  obtained  such  judg- 
ment against  the  pubUc  officer,  acquainting  him,  that 
unless  he  should  pay  into  the  bank  on  the  4th  of  January, 
1845,  3/.  lOs,  per  share  on  the  shares  which  he  held,  ex- 
ecution would  be  levied  upon  him  for  the  full  amount  of 
the  judgment  creditor's  debt.  The  bill  was  filed  on  the 
17th  of  January,  and  prayed  an  account  of  the  monies 
and  expenses  paid  or  incurred  by  the  Plaintiff  since  the 
20th  of  August,  1843,  by  reason  of  the  100  shares 
having  been  transferred  into  his  name;  and  that  the 
Defendant  might  be  decreed  to  pay  the  same  to  the 
PlaintiflF.  The  bUl  also  prayed  an  inquiry  respecting 
the  unpaid  calls  on  the  shares,  and  that  the  Defendant 
might  be  decreed  to  execute  to  the  Plaintiff  a  sufficient 
indenmity  againt  the  debts  and  liabilities  of  the  bank, 
and  take  all  necessary  steps  for  obtaining  the  retransfer 
of  the  shares. 

The  Defendant,  by  his  answer,  siud,  that  the  Plaintiff 
had  never  communicated  to  him  the  circulars  from  time 
to  tame  sent  to  the  shareholders  shewing  the  state  of  the 
bank  affairs ;  and  added,  that  he  had  strong  ground  for 
believing  that  the  judgment  recovered  against  the  public 
officer  was  collusive,  and  that  the  debt  for  which  it 
was  recovered  was  not  justly  due.  The  Defendant  said 
he  believed,  that,  if  a  suit  were  instituted,  discovery  might 
be  obtained  which  would  sustain  an  injunction  against 
the  judgment  creditor,  restraining  him  from  proceeding 


CASES  IN  CHANCERY. 

to  execQtioii  on  the  judgment  The  Defendant  said  that 
he  had  always  been  willing  to  take  a  retransfer  of  the 
shares ;  and  that  he  had  offered  to  institute  proceedings 
for  the  purpose  of  resisting  the  judgment^  if  the  Plain- 
tiff would  allow  his  name  to  be  used  in  such  proceedings ; 
aad  that  he  had  offered  to  give  his  bond  to  indemnify 
the  Plaintiff  against  the  consequences  of  so  using  his 
name,  but  which  the  Plaintiff  had  declined  to  accept  or 
allow. 


1845. 


SMemmi, 


Mr.  fFood  and  Mr.  Grove,  for  the  Plaintiff,  argued, 
that  the  Plaintiff  must  be  regarded  as  a  trustee  for  the 
Defendant  of  the  shares  in  the  bank ;  and  that  he  was 
entitled  to  be  indemnified  by  his  cestui  que  trust  against 
all  the  liabilities  which  he  might  have  incurred.  The 
curcomstance,  that  the  Plaintiff  acquired  the  shares  as 
mortgagee,  did  not  make  him  less  a  trustee  when  the 
mortgage  was  paid  off:  Marsh  v.  fVeUs  (a),  Earl  of 
Ranelagh  v.  Hayes  (6),  Bahh  v.  Hyam  (c). 


JXfyiMMIIfa 


Mr*  RamUbf  and  Mr.  Faber,  for  the  Defendant,  con- 
tended, that  a  mortgagee  was  not  in  the  position  of  a 
trustee;  that  the  rights  of  the  parties  to  a  mortgage 
must  be  determined  by  the  contract  between  them,  and 
it  was  no  part  of  that  contract  that  the  mortgagor 
should  indemnify  the  mortgagee  against  the  conse- 
quences of  holding  property  which  he  held  for  his  own 
security,  and  not  for  the  benefit  of  the  mortgagor.  If 
any  incidental  advantage  had  arisen,  as  a  bonus  or  pay- 
ment upon  the  shares,  the  mortgagee  would  have  re- 
ceived and  applied  it  in  discharge  of  his  debt ;  and  he 

(a)  2  Sim  &  St.  87.  ity  waa  first  introduced  in  the 

(6)  1  Vera.  189,  cited  Lord  Re-  third  edition  of  the  **  Treatise  on 

dea.  Tr.  PL   148.,  ed.  4.    The  Pleading,"  p.  120. 

paaaage  fonnded  on  thia  author-        (c)  2  P.  Wma.  453. 
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Argument. 


must  be  euppoeed  to  have  oontemplated  all  the  liabilities 
to  which  the  possession  of  the  mortgaged  property  might 
subject  him.  There  could  be  no  right  to  indemnity  in 
equity  if  the  law  gave  no  such  rights  for  the  contract 
must  be  the  same  in  both  courts.  What  were  the  rights 
of  the  parties  in  equity  ?  The  mortgagee  was  entitled  to 
payment  or  foreclosure.  If  payment  should  be  made, 
the  mortgagees  might  possibly  require  that  it  should  in- 
clude not  only  the  debt,  but  also  the  expenses  of  retain- 
ing the  security ;  but  the  mortgagor  might  be  willing  to 
be  foreclosed,  and  on  what  principle  should  the  equity 
of  the  mortgagee  in  that  case  go  beyond  foreclosure? 
The  question  is,  not  what  the  Court  would  impose  upon 
the  mortgagor  if  he  came  to  redeem  the  mortgage ;  but 
whether  the  Court  should  introduce,  in  cases  of  mort- 
gage, a  new  equity,  not  incidental  either  to  redemption 
or  foreclosure.  They  dted  Burnett  v.  Lynch  (a),  fltim- 
ble  y.  Langston  (i). 


Judgment, 


Vice-Chancellor  : — 

At  the  conclusion  of  the  argument  in  this  case,  I 
stated  my  opinion  to  be,  that  the  Plaintiff  could  have  no 
right  of  action  at  law  against  the  Defendant  in  respect 
of  the  matters  complained  of  in  this  suit;  and  that 
opinion  has  been  fully  confirmed  by  subsequent  con- 
sideration. The  Plaintiff,  by  the  transfer  of  the  shares, 
became  absolute  owner  thereof  at  law,  and  acquired  all 
the  rights,  and  became  subject  to  all  the  liabilities  of  a 
shareholder,  both  as  between  himself  and  the  world, 
and  himself  and  the  other  shareholders ;  and,  in  the  ab- 
sence of  express  contract,  I  cannot  make  out  the  prin- 
ciple upon  which  the  law  should  imply  a  contract  that 


(a)  5  B.  &  C.  589. 


(5)  2  Railway  Ca.  533. 
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the  De&ndant,  in  the  Gircuinstances  of  this  case,  ahould 
indenmify  the  Pfadntiff  agftinst  the  oonsequenoefi  of  the 
tamsfer  of  the  shares.  The  questuniy  therefore^  in  my 
<qniiion  ]fl»  only  whether  the  Plaintiff  has  a  right  to  any 
■Qch  indemnity  in  this  court  The  ease  of  HunMe  ▼• 
Laaiig9tom{a\  though  it  is  not  precisely  in  point,  contuns 
some  observations  which  are  important,  as  explaining  the 
principle  on  which  these  oases  are  governed. 


Now,  in  order  Mly  to  explain  the  reasoning  by  which 
I  have  come  to  the  conclusion  I  am  about  to  state,  it 
may  be  c(mvement  to  suppose  that  the  amount  recovered 
against  the  public  officer  of  the  bank  consisted  of  three 
dislanct  debts,  one  of  which  was  contracted  before  the 
shares  were  transferred  to  the  Plaintiff;  another  after 
Aeir  tnmsfer,  and  before  the  debt  was  paid  off;  and  the 
after  the  debt  was  paid  off. 


With  respect  to  the  first  of  these  debts,  the  Plaintiff 
snlgect  to  any  special  contract  between  the  parties, 
would  not,  I  apprehend,  primA  fiusie,  be  liable  to  a 
stranger;  but,  as  between  himself  and  a  shareholder,  or 
between  himself  and  Gillan^  no  doubt  he  might  have 
been.  If,  therefore,  there  is  no  spedal  case,  he  would 
be  able  at  law  to  defend  himself,  if  that  were  material, 
against  a  daim  <if  any  debt  contracted  before  he  became 
a  shareholder. 

Withrespect  to  the  third  debt,  (I  reserve  the  second  for 
the  present),  the  state  of  the  case  was  this: — The  shares 
were  transferred  to  the  Plaintiff  on  the  10th  of  March, 
1842,  to  secure  a  sum  of  880/.  On  the  15th  of  July,  1842, 
the  amount  of  the  loan  was  increased  from  880/.  to  10002. 
On  the  4th  of  August,  1843,  the  debt  was  paid  off  by 

(a)  2  Railway  Ca.  533. 
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JudffmenU 


Mr.  GiOan.  On  the  25th  of  August,  1843,  the  Flam- 
tiff  applied  to  the  directon  of  the  company  to  transfer 
the  shares  in  question  to  the  Defendant ;  and,  in  con-? 
formity  with  the  deed  of  settlement,  he  signed  a  notice 
requiring  them  so  to  do,  and  sent  that  notice  to  the 
Defendant.  The  Defendant  also  signed  that  notice,  and 
transmitted  it  to  the  office,  and  from  that  date  until 
September,  1843,  the  retransfer  of  the  shares  to  the 
Defendant  was  pending  before  the  company,  who,  as  I 
understand,  have  power  under  the  deed  of  settlement  to 
negative,  upon  certain  terms,  that  transfer  of  shares; 
and  that  transfer  has  been  delayed,  so  far  as  appears, 
only  by  difficulties  or  delays  resting  with  or  occa- 
sioned by  the  directors  of  the  company.  During  no 
part  of  this  period  did  the  Defendant  require  the  Plain- 
tiff to  act  otherwise  in  respect  of  the  shares  than  by 
retransferring  them  to  himself.  In  the  month  of 
September,  1843,  a  person,  alleging  himself  to  be  a 
creditor  of  the  company,  recovered  judgment  against 
the  public  officer  of  the  company,  and  that  creditor 
is  proceeding  to  make  the  judgment  available  against  tiie 
Plaintiff. 


The  effect  of  these  transactions  would,  in  my  opinion, 
be,  to  entide  the  Plaintiff  to  the  indenmity  he  asks  in 
respect  of  the  debt  supposed  to  have  accrued  since  the 
mortgage  was  paid  off.  I  need  not  here  inquire  how 
the  case  would  have  stood  if  the  Defendant,  at  the  time 
of  paying  off  the  money,  had  repudiated  the  shares.  In 
fact  he  did  not  do  so ;  but,  acting  upon  the  right  which 
the  original  transaction  gave  him,  to  call  for  the  re- 
transfer  of  the  shares,  he  elected  to  require  such  re- 
transfer.  From  the  position  in  which  he  thus  placed 
the  Plaintiff,  he  cannot,  in  my  opinion,  now  retire,  only 
because  it  may  ixxtn  out  that  it  would  have  been  for 
his  benefit  to  have  repudiated  the  shares.    The  tenor  of 
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the  original  contract,  and  the  time  which  haa  since  elapaed, 
may  have  materiallj  altered  the  position  of  the  Plaintiffi 
The  effect  of  the  payment  of  the  debt»  combined  with 
diese  sabsequent  transactionfl,  was,  in  my  opinion,  to  make 
the  Plaintiff  a  mere  trustee  for  the  Defendant,  and  so 
he  has  continued,  with  the  Plaintiff's  consent,  down  to 
the  time  of  the  institution  of  this  suit,  and,  conse- 
quently, for  all  practical  purposes,  down  to  this  time. 
His  rights,  therefore,  as  against  the  Defendant,  are  those 
of  a  trustee  against  Us  cestui  que  trust,  and  I  cannot 
doubt  but  that  a  trustee,  circumstanced  as  the  Plaintiff 
was,  has  a  right  to  be  indemnified  by  his  cestui  que 
trusts  against  all  liabilities  which  he  may  properly  have 
incurred  in  that  character.  His  liability  in  this  court 
is  that  of  his  cestui  que  trust. 


1848. 


JmigwMMi* 


I  might  take  the  analogous  case  of  a  trustee  of  lease- 
hold property  under  covenants  for  the  benefit  of  a  cestui 
que  trust  It  is  quite  clear,  I  apprehend,  that,  if  such 
trustee  were  obliged  to  pay  money  for  the  benefit  of  his 
cestui  que  trust,  he  would  have  a  right  of  indemnity  over; 
and,  therefore,  supposing  that  trust  to  haye  commenced 
on  the  day  when  the  money  was  paid,  and  that  the  lia- 
bilities have  been  incurred  since  that  time,  my  opinion 
iBf  the  Plaintiff  is  entitled  to  be  indemnified  against 
dioee  liabilities. 


The  remaining  debt  (that  supposed  to  have  been  con- 
tracted after  the  shares  were  transferred,  and  before  the 
debt  was  paid  off)  raises  questions  of  considerable  dif- 
ficulty. In  considering  this  part  of  the  case,  I  will  first 
suppose  the  mortgage  to  have  been  in  the  common  form ; 
that  is  to  say,  an  absolute  transfer,  subject  to  redemp- 
tion, and  nothing  to  have  passed  by  which  the  Defend- 
ant was  bound  to  take  the  shares  again.  In  that  simple 
case,  is  the  Defendant  liable  in  this  court  for  all  the 
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Judgment, 


engagements  of  the  company^  good  and  bad,  in  exone- 
ration of  the  Plaintiff,  in  the  same  manner  as  he  would 
have  been  if  he  had  continued  registered  owner  of  the 
shares?  In  that  ample  case  I  should  incline  strongly 
to  say  the  Defendant  would  not  be  Uable.  The  question 
is  not  whether  the  Defendant  could  redeem  the  shares 
without  indemnifying  the  Plaintiff,  but  whether  he  is 
under  a  personal  liability  to  indemnify  him,  it  being 
admitted  that  the  company  is  insolvent,  and  the  shares 
comparatively  valueless.  The  Plaintiff  became  a  part* 
ner  for  his  own  benefit,  and  at  law  he  acquired  all  the 
rights  and  became  subject  to  all  the  liabilities  of  a  part- 
ner. I  assume  there  is  not  at  law  any  implied  contract  for 
the  indemnity  which  the  Plaintiff  asks.  His  rights  and 
UabiUties  during  the  time  he  held  his  shares  for  his  own 
benefit  must  be  the  same  in  equity  as  at  law,  so  far  as 
regards  the  personal  Uability  of  the  Plaintiff.  The  po- 
sition of  the  parties  is  without  doubt  different  in  equity 
from  what  it  is  at  law*  At  law,  the  Defendant  has  no 
interest  in  the  shares ;  in  equity,  he  has  a  right  to  re- 
deem them :  and  if  he  should  elect  to  redeem,  he  may 
possibly  be  bound  to  indemnify  the  Plaintiff  against  all 
expenses  and  liabilities,  by  means  of  which  the  shares 
have  become  what  they  are.  But  although  the  Defend- 
ant may  have  a  right  to  redeem,  he  may  also  waive  that 
right,  and  submit  to  be  foreclosed;  and  if  he  should  chose 
so  to  do,  I  cannot  think  the  Plaintiff  has  any  personal  de- 
mand against  him  in  this  Court  for  expenses  incurred  in 
maintaining  the  mortgage  property,  which,  by  that  sup- 
position the  Defendant  does  not  think  fit  to  claim.  Now 
that  appears  to  me  to  be  the  position  of  the  Plain- 
tiff, considered  simply  as  a  mortgagee.  And,  if  that  would 
be  the  case  of  a  mortgage  with  a  common  clause  of 
redemption,  I  think  the  form  of  the  security  in  this  case 
would  not  make  any  difference.  I  have  stated  this  view 
of  the  case  in  order  that  the  Defendant  may  distinctly 
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imderstand  upon  what  ground  I  consider  the  Plaintiff        19^5^ 
has  aome  daim  against  him. 


Another  question  then  remains.  In  this  ease  the 
Defendant  has,  in  my  opinion,  bound  himself  to  accept  •'«^)m«k'* 
the  retransfer  of  the  shares.  In  effect,  he  has  elected 
and  has  bound  himself  by  his  election  to  redeem  the 
mortgage.  This  he  did,  or  must  be  supposed  to  have 
done,  with  full  knowledge  of  the  consequences.  From 
tlie  time  from  which  he  became  so  bound,  he  became  in 
equity  owner  of  the  shares.  Can  he  daim  those  shares 
without  paying  the  Plaintiff  the  expenses  properly  in- 
curred in  making  them  what  they  are ;  that  is,  the  ex- 
pense properly  incurred  in  the  management?  I  think 
not.  The  profits,  if  any,  would  have  belonged  to  the 
Defendant,  and  he  must  also  be  the  loser  if  a  loss  has 
been  sustained.  Supposing,  therefore,  the  suit  to  be 
properly  framed,  the  Defendant  having  elected  to  claim, 
under  the  original  contract,  a  right  to  a  retransfer  of 
the  shares, — Shaving  continued  to  treat  with  the  Plaintiff 
fer  the  retransfer  fiom  the  4th  of  August^  when  the 
money  was  paid  off,  down  to  September,  when  the  ac* 
tion  was  brought  against  the  oflBcer  of  the  company,  and 
die  delay  of  the  retransfer  having  been  occasioned  by 
die  acts  of  the  directors,  the  Defendant  never  having 
repudiated  the  shares,  or  called  upon  the  Plaintiff  to  act 
otherwise  dian  he  did,  and  having  treated  himself  as 
owner  of  them, — my  opinion  is,  that  the  Plaintiff  would 
be  entitled  to  an  indemnity. 

But  this  difficulty  then  occurs — to  this  suit  the  di- 
rectors of  the  company  are  not  parties.  The  Plaintiff, 
tiierefore,  making  this  demand  against  the  Defendant, 
is  not  on  this  record  in  a  position  at  once  to  give  him 
the  shares ;  and  the  difficulty  I  have  felt  is,  to  determine 
whether  I  ought  to  require  the  directors  to  be  made 
parties,  or  whether,  without  doing  so,  I  could,  in  the 
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1845.  present  etate  of  the  Bnit,  make  sach  a  decree  as  I  think 
the  Pluntiff  is  entitled  to.  I  am  not  at  present  suffi- 
ciently informed  with  respect  to  the  partnership  deed. 
It  was  admitted  on  both  sides  that  the  deed  gave  the 
Jud^mmi.  directors  a  power  to  refuse  to  permit  the  transfer  of 
the  shares,  obli^ng  them,  in  that  case,  if  required  by 
the  shareholder  who  desired  to  sell,  to  take  them  at  a 
price  to  be  ascertained  in  a  way  pointed  out  by  the 
deed;  and  this  being  a  case,  therefore,  in  which  the 
Plaintiff  has  no  power  to  give  the  Defendant  the  shares, 
in  this  suit,  it  appears  to  me  that  the  decree,  on  that 
part  of  the  case,  can  go  no  further  than  direct  that 
Defendant,  indemnifying  the  Plaintiff,  may  have  leave 
to  take  such  proceedings  in  his  name  as  he  may  think 
fit  for  the  purpose  of  compelling  a  retransfer  of  the 
shares,  or  of  compelling  the  company  to  purchase  them 
according  to  the  provisions  of  the  deed.  Upon  that 
point,  however,  I  wish  to  call  the  attention  of  counsel, 
to  the  partnership  deed. 

With  regard  to  the  other  part  of  the  case,  all  I  can 
do  is  to  declare  that  the  Defendant  is  bound  to  indem- 
nify the  Plaintiff  against  all  liabilities  which  would  have 
been  incurred  by  the  Defendant  if  he  had  remained  the 
holder  of  the  shares  instead  of  the  Plaintiff,  from  the 
time  they  were  transferred  to  the  Plaintiff.  I  cannot 
decide,  at  the  present  stage  of  the  cause,  what  liabilities 
have  been  properly  incurred;  but,  with  regard  to  this 
part  of  the  case  also,  the  Defendant,  indemnifying  the 
Plaintiff  in  respect  of  costs,  must  be  at  liberty  to  take 
such  proceedings  as  he  may  be  advised  in  the  name  of 
the  Plaintiff  for  resisting  the  proceedings  to  which  at 
present  the  Plaintiff  is  liable  at  the  suit  of  the  creditor 
who  had  recovered  the  judgment. 

It  was  contended,  on  behalf  of  the  Defendant,  that, 
in  the  case  of  a  trustee  and  cestui  que  trust,  the  trustee 
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cannot  proceed  in  this  Court  until  he  has  been  actually        ig45^ 

damaged,  although,  if  he  had  paid  anything,  he  might 

have  come  to  be  indemnified.     I  do  not  accede  to  that 

proposition.     If  it  was  a  subsisting  liability,  the  trustee 

is  not  bound  to  be  out  of  funds  for  a  moment    In     ^•^v^^^^* 

this  case,  a  judgment  was  recovered  against  a  public 

officer  of  the  company ;  prim&  fade  the  Plaintiff  is  liable 

as  a  shareholder,  and  primi  facie  he  has  a  right  to  come 

to  be  indemnified  in  the  way  suggested. 

It  wiU  be  for  the  Defendant  to  consider  whether  he 
can  suggest  any  useful  inquiries  before  the  Master  to 
ascertain  what  liabilities  have  been  properly  incurred ; 
for  (adverting  to  what  I  observe  is  stated  in  the  answer, 
and  what  finequently  occurs  in  these  cases),  it  appears  to 
me  that  the  Defendant  must  have  a  right  not  only  to 
use  the  name  of  the  Plaintiff  in  defending  these  proceed- 
ings, and  in  taking  proceedings  against  the  directors  to 
compel  the  transfer  or  purchase  of  the  shares,  but  he 
must  also  have  a  right,  in  the  name  of  the  Plaintiff,  to 
take  any  proceedings  he  may  be  advised  for  the  purpose 
of  shewing  that  he,  with  the  other  shareholders,  is  not 
liable  to  pay  the  debt ;  and,  whatever  decree  I  make, 
must  be  without  prejudice  to  any  proceedings  which  the 
Defendant  may  think  proper  to  take  against  the  Plaintiff 
himself  for  the  purpose  of  shewing  why  any  liability,  to 
which,  primfi  facie,  the  Plaintiff  would  appear  to  be  liable, 
and  in  respect  of  which  this  decree  would  give  him  an 
indemnity,  should  in  any  respect  remain.  All  these 
points  are  taken  by  the  answer,  and  I  cannot  deprive 
the  Defendant  of  the  right  in  this  suit  to  impeach  those 
several  matters.  I  am  not  at  present  able  to  say  in 
what  form  precisely  the  decree  ought  to  stand,  but  the 
obsarvations  I  have  made  will  explain  what  appear  to 
me  to  be  the  proper  declarations. 

With  respect  to  the  point  raised  as  to  the  nature  of 
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1845.  ^G  indemnity,  the  Plaintiff  is  entitled,  at  the  least,  to  the 

PHiwfe  recognizance  of  the  Defendant;  to  be  settled  by    the 

V.  Master  if  ihe  parties  differ. 

OiLLAN. 


1846. 

/«^9M,10M,  WILMOT  V.  PIKE. 

and  26/A.       —. 

A  first  mort-  -DY  indentures  of  lease  and  release  of  the  Ist  and  2nd 
State  ^ade  ^^  J^«»  ^S24,  between  WaMngton  Pike,  of  the  firat 
to  A.  in  tee,      part;  John  Gregory  JPike,  of  the  second  part ;  and  John 

A  second  moit*  , 

gage  was  then  Smith,  of  the  third  part,  a  parcel  of  land,  in  the  parish 
the  same  estate,  ^^  St,  Allmundf  in  the  borough  of  Derby,  with  the  build- 
J^^^^*^  ings  thereon,  was  conveyed  to  the  said  John  Smith,  his 
estate,  ^  a  re-  heirs  and  assigns^  by  way  of  mortgage,  for  securing 

A  %^VI^^^#     VMvA^iB     ^^^^AB  ^^  ^^ 

veyanoe  of  the  700/.  and  interest.  This  mortgage  was  first  transferred 
B^mto  C.,  as  ^  Samuel  Hey,  and  subsequently  to  John  Feame. 

a  trustee  for  B., 
with  power  of 

sale.    B.  alter.      By  indentures,  dated  the  22nd  and  23rd  of  May, 

wards  adTanoed 

a  further  sum  1826,  between  Washington  Pike,  of  the  first  part; 
gagor  <^^the  •'^*'*  G^^ovy  Pike,  of  the  second  part;  John  Flewker,  of 
security  of  the    ^^  third  part;  and  Sir  Robert  Wibnot,  of  the  fourth 

same  estates,  ^       \ 

bntgareno  part,  the  premises  comprised  in  the  foregoing  mort- 

ad?ance  to  A.  g^g^  <^d  also  a  second  piece  or  parcel  of  land  contain- 

quently,  C.   *  ^%  ^^  superficial  square  yards,  with  a  building  thereon, 

(after  inquiry  ^^c^  Conveyed  to  and  to  the  use  of  Flewker,  his  heirs 

of  A.  whether  .      •'  «      .  . 

he  had  Dotioe  and  assigns,  by  way  of  mortgage,  for  securing  600iL 

brance^otiier"  ^^^^  ^  Washington  Pike  by  Sir  Robert  Wilmot;  and  the 

wTt^t  of "'  ^^  conveyance  was  declared  to  be  upon  trust  that  the 

which  C.  was  gud  John  Flewker,  his  heirs  and  assigns,  should  permit 

a  trustee  for  B.)  -©     »  r 

advanced  a  fur- 
ther sum  to  the  mortgagor  on  the  same  security,  and  gave  notice  of  bis  mortgage  to  A. 

Held,  that  tiie  severd  mortgages  took  effect,  with  regard  to  the  different  estates,  ac- 
cording to  the  order  of  time  at  which  they  were  respecti?ely  created ;  and  that  their 
priorities  were  not  affected  by  the  giving,  or  the  omitting  to  give,  notice  to  the  party  in 
whom  the  legal  estate  was  rested. 

That  the  doctrine  of  notice,  applicable  in  determining  die  priority  of  charges  on  cboses 
in  action,  does  not  prevail  as  to  equitable  estates  in  land. 
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WcMhmgton  Pike  and  liis  beirs  to  remain  in  poflaeaman  of 
tbe  premises  until  the  23id  of  November  then  next, 
being  the  day  appointed  for  the  payment  of  the  600/. 
and  interest ;  and  upon  trust,  after  such  payment,  to  re- 
oenvey  the  premises  to  Washington  Pike;  but,  if  the 
60(ML  and  interest  should  not  be  paid  on  the  said  2Srd 
oi  November,  thmi  that  Flewker  and  his  heirs  should 
thereafter,  when  and  as  he  or  they  should  think  fit^  sell 
and  oonv^  the  mortgaged  premises^  and^  out  of  the 
proeeeds  of  any  sale  or  sales,  pay,  first,  the  oosts  and 
expenses  of  the  sale  and  execution  of  the  trusts;  se- 
condly, the  principal  and  interest  due  on  the  70(UL 
secured  in  the  first  mortgage;  thirdly,  the  principal 
and  interest  of  the  mortgage  debt  of  600/.  to  Sir  Robert 
WUmot;  and,  kstly,  the  surplus  to .  Washington 
his  executors  and  administrators. 


1846. 


iSta^MMH/. 


Sir  Robert  WUmot  died  in  1834,  and  appointed  the 
Flainti&  his  executors.  By  indenture,  dated  the  3rd  of 
July,  1885,  between  WashingUm  Pike  of  the  first  part, 
and  the  Plaintifis  of  the  second  part,  reciting  the  fore- 
going diarges  of  700il  and  6QQL,  and  that  the  Plaintiffi 
had  advanced  a  further  sum  of  400il  to  Washington 
Pike,  for  which  he  had  executed  his  bond,  the  said 
WashingUm  Pike  cov^aanted  and  agreed  with  the  Phdn- 
tiflb,  that,  in  case  the  said  sum  of  AQOl  and  interest 
secured  by  the  bond,  or  any  part  thereof,  should  remain 
impaid  on  the  3rd  of  January  then  next,  and  should  not 
be  paid  by  the  space  of  two  months  next  ensuing,  then 
that  Flewker  and  his  heirs  should,  at  any  time  thereafter, 
at  the  request  of  the  Plaintiffs,  sell  and  dispose  of  the 
ssid  messuages  and  premises,  and,  out  of  the  {Mrooeeds  of 
such  sale,  after  payment  of  the  costs  and  expenses,  and 
the  said  sums  of  700JL  and  600/.,  repay  the  Plaintiffs 
the  said  sum  of  400il  and  interest,  and  pay  the  surplus 
(if  any)  to  WashingUm  Pike. 


IG 
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By  indenturea  of  lease  and  release  of  the  9th  and  10th 
of  July,  1840,  made  between  Washington  Pike  of  the 
one  part,  and  Flewher  of  the  other  port,  Wtuhaigton 
Pike  conveyed  the  said  messuages  and  premises  to 
Flewker  and  his  heirs,  by  way  of  mortgage,  to  secure 
SOOil  advanced  by  him  to  Wtuhingion  Pike,  together 
with  interest  for  the  same,  subject,  as  to  the  hereditar 
ments  comprised  in  the  indentures  of  the  Srd  and  4th 
of  June,  1824,  to  the  trusts  therein  contained,  and,  as 
to  all  the  said  hereditaments,  to  the  trusts  contained  in 
the  indentures  of  the  22nd  and  28rd  of  May,  1826,  for 
securing  the  sums  of  700/.  and  600L  respectively. 
fFashington  Pike  covenanted  to  pay  the  SOO/L  and  inter- 
est on  the  10th  of  January  then  next ;  and,  in  default 
of  payment,  Flewker  was  thereby  empowered  to  sell  the 
property,  and,  after  the  payment  of  the  700/L,  600/.,  and 
S002L,  the  surplus  (if  any)  was  to  be  paid  to  Washington 
Pike. 

In  July,  1844,  the  executors  of  Sir  Robert  WUmot 
filed  their  bill  against  Washington  Pike,  John  Gregory 
Pike,  John  Flewker,  and  Feame,  in  whom  the  first  mort- 
gage was  then  vested,  praying  a  sale  of  the  mortgaged 
premises,  and  the  application  of  the  proceeds,  and  the 
rents  and  profits  until  the  sale,  in  the  payment  of  the 
first  mortgage  of  700L,  and  then  in  satisfaction  of  the 
subsequent  mortgages  of  600L  and  4I0OL,  to  Sir  Robert 
WUmot  and  the  Plaintiflb. 


The  Defendant,  Washington  Pike,  admitted  the  four 
mortgages,  and  that  the  mortgaged  premises  were  an 
insufficient  security  for  the  whole.  John  Gregory  Pike 
claimed  no  beneficial  interest  in  the  property.  Flewker, 
by  his  answer,  insisted  upon  his  right  to  priority  in 
respect  of  his  mortgage  of  SOOL  over  the  third  mortgage, 
which  was  made  to  the  plaintifis  by  way  of  further 
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diaige  to  secure  the  400/L  dae  to  them  upon  the  bond. 
He  submitted,  that  the  Plaintlffi  ought  to  have  given 
him  (Flewker)  notice  of  the  further  charge  of  400/L ; 
and  that,  owing  to  his  having  had  no  notice  of  such  fur- 
ther charge,  he  {Flewker)  had  been  induced  to  lend  the 
300/.  on  the  security  of  the  mortgaged  premises.  He 
alleged  that  he  had  taken  the  precaution  of  inquiring  of 
Ihe  first  mortgagee  and  his  solicitors,  whether  they  had 
notice  of  any  other  incumbrance.  The  Defendant 
Flewker  also  examined  a  witness,  who  proved,  that, 
on  the  22nd  of  January,  1841,  he,  by  the  direction  of 
Flewker,  served  the  solicitors  of  the  first  mortgagee  with 
notice  of  the  security  for  SOOil,  executed  by  Wiukmgton 
Bke  io  Flewker. 
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Mr.  Wood  and  Mr.  Renshaw,  for  the  Plaintiffs,  sub- 
mitted that  the  doctrine  with  regard  to  the  effect  of  notice 
by  an  equitable  incumbrancer  to  the  party  having  the 
legal  interest,  laid  down  in  the  cases  of  Dearie  v. 
San  (a),  Loveridge  v.  Cooper  (b),  and  Foster  v.  Blacks 
9Ume{e\  did  not  apply  to  interests  in  real  estate;  and 
that  the  priority  in  title  must  be  determined  by  the 
priority  of  the  several  conveyances  in  point  of  time : 
Joties  V.  Jones  (d),  Beckett  v.  Cordley{e). 

Mr.  JerviSf  for  the  Defendants  Washington  Pihe  and 
John  Gregory  Pike, 

Mr.  RondUy  and  Mr.  Faher,  for  the  Defendant 
Flewker^  relied  on  the  case  of  Foster  v.  Blackstone  as  an 
autiiority  for  the  application  of  the  same  rule  as  to 


Arffumtni, 


(a)  3  Robs.  1.  332  ;  3  CI.  &  Fin.  456. 

(5)  Id.  30.  {d)  8  Sim.  633. 

(c)  1  Myl.  &  K.  297 ;  S.  C.       \e)  1  Bro.  C.  C.  353. 
loiter  Y.Cockerelf,  OBligh,  N.  S., 

VOL,  V.  C  H.  W. 
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notioey  with  reference  to  land  vested  in  a  trustee  for 
sale,  as  to  choses  in  action.  They  contended,  also,  that, 
whatever  might  be  the  rule  to  be  applied  with  reference 
to  the  premises  comprised  in  the  first  mortgage,  as  to 
the  additional  land  comprised  in  the  second  mortgage, 
Fkwker  had  the  legal  estate,  and  must  be  regarded,  as  to 
the  300/.,  as  the  second  incumbrancer. 


Mr.  Wood^  in  reply,  said,  that  the  land,  in  this  case, 
was  not  converted,  and  must  be  governed  by  the  rules  of 
law  applicable  to  real  estate :  Bourne  v.  Bourne  {a). 


Vicb-Chancellob  : — 
Judgment.  At  the  time  the  bill  was  filed,  the  legal  estate  in  the 
property  comprised  in  the  first  mortgage  of  June,  1824, 
was  vested  in  Feamei  as  first  mortgagee,  for  securing 
700/L  The  property  which  was  the  subject  of  that 
mortgage,  and  also  additional  property,  consisting  of 
about  600  square  yards  of  land,  comprised  in  the  deed  of 
May  1826,  was  vested  in  Flewker^  as  trustee,  for  secur- 
ing 600/L  and  interest  to  Sir  Robert  WUmot.  Fkwker, 
therefore,  as  trustee,  was  second  mortgagee  of  the  pro- 
perty comprised  in  the  first  mortgage,  and  first  mort- 
gagee of  the  additional  property  comprised  in  the  mort- 
gage of  May,  1826.  The  question  in  the  cause  arises 
between  the  third  and  fourth  mortgages  of  July,  1835, 
and  July,  1840,  respectively. 


The  Defendant  Flewker  insists,  that  neither  Feame, 
the  first  mortgagee,  nor  himself^  as  mortgagee  in  trust, 
had  notice  of  the  third  mortgage  at  the  time  he  ad- 
vanced his  money  upon,  and  took  the  fourth  mortgage  ; 
and  he  claims  priority  over  the  third  mortgagee  upon 

(a)  2  Hare,  86. 
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tliat  ground.  In  suppoct  of  the  argument,  he  relies 
upon  Dearie  v.  Halloa),  Laoeridge  v.  Cooper {b),  and 
jFoffar  V.  Blackstone(c).  He  haa  also  made  a  eecond 
pomt,  namely,  that,  if  hia  fourth  mortgage  is  not  entitled 
to  pnonty  over  the  third  mortgage  to  the  full  extent, 
lie  is,  at  all  events^  entitled  to  such  priority  to  the 
extent  of  the  adiUtional  property  comprised  in  the  mort- 
gage of  May,  1826 ;  and  for  this  he  relies  upon  the 
ge&end  proposition  that  he  has  the  legal  estate  in  that 
additional  property,  and  had  no  notice  of  the  third 
mortgage  at  the  time  he  advanced  his  money  on  the 
fourth. 
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Now,  with  respect  to  the  first  point  made  by  the 
Defendant^  I  do  not  of  course  presume,  at  this  day,  to 
qnestifHi  the  authority  of  the  cases  upon  which  the  De- 
fendant has  relied*  But,  when  called  upon  to  apply 
those  cases  to  a  case  like  that  before  me,  I  am  bound  to 
exanune  the  reasoning  upon  which  those  cases  pro- 
ceeded. That  reasoning  is,  in  part,  applicable  to  equi- 
table interests  in  land,  as  much  as  to  equitable  interests 
in  pure  personal  estate.  But  the  expressions  of  Sir 
Tkonuu  Fhtmer  are  applied  to  personal  property.  The 
whde  otgect  of  his  argument  was  to  shew  by  what 
sctB  a  perfect  transfer  of  an  equitaUe  interest  in  pro- 
perty not  capable  of  actual  delivery  could  be  effected; 
«>d  it  is  impossible  to  read  his  very  elaborate  judg- 
Btents  in  Dearie  v.  HaU  and  Laoeridge  v.  Cooper  with- 
out seeing  that  his  opinion  as  to  the  mode  of  transfer- 
ring such  property  (contrary  to  his  opinion  in  Cooper  v. 
Fynmere  (d)  )  was  borrowed  entirely  from  the  decisions 
in  bankruptcy^  as  to  the  acts  which  were  necessaiy. 


(a)  3  Row.  1.  Bligh,  N.  S.,  332 ;  S.  C,  3  CI. 

(b)  Id.  30.  ^  Fin.  456. 

(e)  1  Myl.  &  K.  297;  &  C,  9        (d)  3  Russ.  60. 

c2 
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under  the  statute,  to  take  a  choee  in  action  out  of  the 
order  and  dispoeilion  of  a  bankrupt ;  and  it  is  deeerying 
of  remark,  that,  in  the  argument  of  those  cases,  as  well 
as  of  the  case  of  Faster  y.  Blackstane  at  the  Bolls,  and 
in  the  judgment  of  the  Court  in  each  of  those  cases,  no 
allusion  whatever  is  made  to  equitable  interests  in  land, 
as  being  within  the  principle  of  the  cases  then  under 
consideration.  It  was  not,  I  think,  until  the  aigument 
of  Faster  y.  Cocierell,  in  the  House  of  Lords,  that  the 
appellant's  counsel  referred  to  conyeyances  of  equitable 
interests  in  land,  as  furnishing  an  undisputed  precedent 
that  such  conyeyanoes  are  perfect  and  complete,  without 
notice  to  the  trustees  in  whom  the  legal  estate  may  be 
vested.  However,  in  Janes  v.  Janes  {a},  an  attempt  was 
made  to  apply  the  doctrine  in  Dearie  v.  HaUi  and  the 
other  cases,  to  equitable  interests  in  land;  but  the  Vtce- 
Chancellor f  upon  the  undoubted  authority  of  cases  to 
which  he  referred,  shewed  that  those  cases  had  no  ap- 
pUcation  to  conveyances  of  equitable  interests  in  land ; 
and  with  this  opinion  agree  all  the  modem  text-books. 


The  only  question,  therefore,  in  my  opinion,  is,  whe- 
ther the  interest  of  Sir  Robert  Wibnotf  under  the  mort- 
gage of  May,  1826,  is  to  be  considered  as  an  interest 
in  land,  or  an  interest  in  money  to  be  produced  by  the 
sale  of  land.  My  opinion  is,  that  his  interest  is  that  of 
a  second  mortgagee  of  the  equity  of  redemption  of  the 
property  in  mortgage,  notwithstanding  the  form  of  the 
security  gives  his  trustee  a  power  of  sale. 

I  have  read  the  pleadings  in  Faster  v.  Blackstane,  and 
the  case  is  treated  as  one  in  which  the  respective  rights 
of  Faster  and  Sir  Charles  Cackerell  were  to  be  adju- 
dicated upon  with  reference  to  the  facts  that  the  estates 


(a)  8  Sim.  633. 
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of  the  Duke  of  Marlborough  had  actually  been  sold, 
and  that  money  (the  proceeds  of  such  sales)  in  the 
hands  of  the  trustees  was  the  subject  of  contest  between 
the  parties ;  and  I  think  the  judgment  of  the  House  of 
Lords  prooeeded  upon  the  assumption,  that  the  Court 
was  applying  the  doctrine  in  Deark  y.  If  all  to  pure 
personal  estate.  I  think,  therefore,  upon  the  authority 
of  the  cases  I  have  referred  to,  that  the  first  point 
(wanting  altogether  the  specialty  whidi  is  found  in  the 
second  point)  must  be  decided  in  the  Plaintiffs'  favour. 


1846. 
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Upon   the   second  point  made  by  the    Defendant 
JFTewker,  my  opinion,  after  some  fluctuation,  is,  that  the 
Defimdant  is  right.     Suppose  Flewker  had  sold  under 
the  power  contained  in  the  second  mortgage,  as  he  had 
deariy  a  right  to  do,  and,  after  retaining  in  his  hands 
the  sums  of  700J1  and  6Q0L  to  answer  the  respective 
claims  of  the  first  mortgagee,  and  of  Sir  Robert  fPibnoi, 
to  have  paid  over  tiie  surplus  to  Waahington  JPike, — 
could  it  be  said  tiiat,  by  so  doing,  he  had  rendered  him- 
sdf  liable  for  a  breach  of  trust?    It  clearly  could  not. 
And  again,  i^  instead  of  the  sale  which  I  have  sup- 
posed, fFaskmgton  JPike  had  contracted  with  the  execu- 
tors of  Sir  jRoier/  f^^f&to^  for  a  third  mortgage  to  them,  of 
which  contract  Flewker  had  no  notice ;  and  suppose,  tiiat, 
before  the  completion  of  that  transaction,  there  had  been 
adeed  between  Washington  Pike  of  the  first  part,  Flewker 
of  the  second  part,  and  a  fourth  mortgagee  of  the  tiiird 
part,  by  which  Washington  IHJie  had  assigned  over  the 
equityof  redemptionof  the  estate  to  the  fourth  mortgagee, 
for  the  purpose  of  securing  the  payment  of  his  debt ; 
and  that  Flewker  had  then  declared  himself  a  trustee  for 
that  fourth  person.    Assuming,  for  a  moment,  that  the 
effect  of  such  a  deed  would  have  been  to  give  the  new 
mortgagee  a  priority  over  Sir  Robert  Wibnofs  executors, 
I  apprehend  that  would  clearly  have  been  no  breach  of 
trust  Sir  Robert  WUmofs  executors  not  having  given  any 
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notice  to  Flewker,  the  latter  would  have  been  juatafied  in 
declaring  such  troste  of  the  surplus  as  Pike  should  direct. 
Then  the  question  is,  whether  the  effect  of  such  a  deed 
would  have  been  to  give  a  priority  to  the  fourth  mort- 
gagee. Now^  the  general  rule, — ^the  rule  relied  on  by  Mr. 
Wood  as  to  equitable  interests  in  kmd, — is  the  rule  '^  Qui 
prior  est  in  tempore  potior  est  in  jure  f  and  I  have,  on 
the  former  point,  decided  that  neither  the  omission  of 
one  mortgagee  to  give  notice,  nor  the  activity  of  the  other, 
would,  in  the  circumstances  of  that  case,  give  the  second 
mortgagee  priority  over  the  first.  But,  if  a  first  incum- 
brancer has  a  declaration  of  trust  only  by  the  borrower, 
and  none  by  the  trustee,  and  the  second  incumbrancer 
has  a  formal  mortgage  of  the  equity  of  redemption, 
and  the  trustee  is  a  party  to  the  deed,  and  declares  him- 
tself  a  trustee  for  the  second  incumbrancer,  will  not  that 
declaration  by  the  trustee  give  the  second  priority 
over  the  first?  I  think  the  second  would,  in  that  case, 
have  a  better  right  to  call  for  the  legal  estate  than  the 
first ;  and  if  it  would  be  so  in  the  case  of  a  stranger, 
I  think  the  trustee  cannot  be  precluded  by  his  mtuation 
as  trustee  from  claiming  the  benefit  of  the  legal  estate 
without  notice.  His  case,  however,  might,  perhaps,  be 
supported  on  the  simple  ground,  that  he  had  the  legal 
estate,  and  advanced  his  money  without  notice,  leaving 
every  trust  of  which  he  had  notice  untouched  by  his 
present  claim.  I  have  referred  to  the  cases  of  Stan-* 
hope  V.  Earl  Vemey  (a)  and  Maundrell  v.  Maundrett  (&) ; 
from  which  it  appears,  that,  as  to  the  trusts  of  a  term,  a 
declaration  in  form  by  a  trustee,  that  he  will  stand  pos- 
sessed of  the  term,  is  held  equivalent  to  an  assignment, 
«o  as  to  give  the  preference  to  the  party  who  gets  the 
declaration  over  one  who  has  a  good  equitable  interest, 
but  not  in  the  same  form.     I  believe  that  attention  to 


(a)  2  Eden,  81. 
{h)  10  Ves.  271.    And  see  1  Sugd.  Vend.  782,  llth  ed. 


CASES  IN  CHANCERY.  28 

this  distiiiction  will  dear  up  nearly  all  that  is  apparently        1345. 
conflicting  in  the  reported  cases.    A  declaration  of  trust 
by  a  trustee,  in  whom  the  legal  estate  is,  has  always 
been  conudered  of  great  weight  in  the  determination  of 
equitable  rights  (a). 


Tbis  Court  doth  declare,  that,  as  to  and  in  respect  of  the  whole  of  -Omtm. 
the  hereditaments  and  premises  comprised  in  the  indentures  of  lease 
and  release  of  the  1st  and  2nd  days  of  June,  1824,  in  &c.,  the  mort- 
gage created  and  effected  hy  the  indenture  of  the  3rd  of  July,  1835, 
in  &&,  for  securing  to  the  Plaintiff  the  sum  of  400/.  interest  and 
costs,  is  prior,  in  point  of  charge,  to  the  mortgage  created  and 
eftded  by  the  indentures  of  lease  and  release  of  the  9th  and  lOth 
days  of  July,  1840,  in  &c.,  for  securing  to  the  Defendant  John 
Fiewker  the  sum  of  300/.  and  interest  and  costs.     And  this  Court 
dodk  declare,  that,  as  to  and  in  respect  of  so  much  and  such  parts  of 
the  hereditaments  comprised  in  the  said  indenture  of  the  3rd  of 
July,  1835,  as  were  not  comprised  in  the  said  indentures  of  lease  and 
release  of  the  1st  and  2nd  days  of  June,  1824,  the  aforesaid  mort- 
gage, for  securing  to  the  said  Defendant  John  Fiewker  the  said  sum 
of  300/.  interest  and  costs,  is  prior,  in  point  of  charge,  to  the  mort- 
gage created  and  effected  by  the  said  indenture  of  the  3rd  day  of 
July,  1835,  for  securing  to  the  Plaintiff  the  sum  of  400/.  interest  and 
costs.    And  this  Court  doth  order,  that  the  whole  of  the  said  here- 
ditaments and  premises  be  sold,  &c.     And  it  is  ordered,  &c.,  state 
&C.,  the  amount  of  the  monies  which  shall  arise  and  be  produced  by 
sale  of  so  much  and  such  parts  of  the  hereditaments  and  premises 
comprised  in  the  indenture  of  the  Srd  of  July,  1 835,  as  were  also  com- 
prised in  the  indentures  of  lease  and  release  of  the  1st  and  2nd  days  of 
June,  1824,  and  also  &c.,  the  amount  of  the  monies  which  shall  arise 
and  be  produced  by  sale  of  so  much  and  such  parts  of  the  heredita- 
ments and  premises  comprised  in  the  said  indenture  of  the  3rd  of 
July,  1835,  as  were  i^ot  comprised  in  the  said  indentures  of  lease  and 
release  of  the  1st  and  2nd  days  of  June  1824.     And  it  is  ordered, 
Sk,  to  take  an  account  of  what  is  due  for  principal,  interest,  and 
coits,  other  than  the  costs  of  this  suit,  in  respect  of  the  several  mort- 
gages and  incumbrances  in  and  upon  or  affecting  the  said  heredita- 
ments and  premises;  and  &c.  how  much  is  due  in  respect  of  each  such 
iDcombrance  respectively.   Account  of  rents  and  profits  received  by 
FUwier.    Receiver  to  be  continued.    Further  directions  and  costs 
reserved.    Liberty  to  apply. 

(a)  Sec  Meekv.  KettleweU^  1  Hare,  464;  APFadden  v.  Jenkyns^ 
Id.  458;  Hyghes  v.  Stubbs,  Id.  476. 
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1**,  2nd,  s^  CAFE  V.  BENT- 

lUhJufy. 
The  testator  1  HE  testator,  John  Brawn,  by  his  will,  dated  in  Feb- 
B.!^ndC.^*'  niaiy,  1826,  after  directing  that  his  debts  and  funeral 
executors  and  and  testamentary  expenses  should  be  paid  as  soon  as 
will,  proTiding,  conveniently  might  be  after  his  decease,  and  devising 
them,  or  any  bi^  freehold  messuage  therein  mentioned  to  his  son, 
toM^or^rus-  •'^*'*  Browny  and  his  assigns,  for  life,  with  remainder 
tees  shooid       over,  gave  and  bequeathed  his  messuage.  No.  29,  CUp- 

die,  or  refuse  or  .  t      i  i        •      j        ^v    j 

neglect^  or  be-  stone-streety  With  the  appurtenances  therem  aescnbed, 

to'artTn'the  *  ®"^  *^®  materials  belonging  to  his  bricklaying  or  build- 

S^fdw'to '"^  ing  business,  to  his  said  son,  John  Brown,  his  execu- 

and  for  the  tors,  &c.,  for  the  residue  of  the  term,  and  subject  to  the 

them,  the  said  Covenants  contained  in  the  lease  thereof  for  his  and  tiieir 

Midsuchnew'  ^^^^  ^*^  ^^^  benefit  absolutely;  and  as  to  the  house- 

trastee  or  trus-  hold  goods,  wines,  and  every  other  article  in  and  about 

tees  to  be  no-         ,         ,  ,  ,    •' 

minatedin  his  Said  dwelling-housc,  in  CHpstone'StreetsSoreBaid,  ex- 
chdr^s^^,  to  <^P^  ^^^  fixtures ;  and  also  as  to  all  his  household  goods 
appoint  a  new    ^^^  wines  in  and  about  his  dwellin£r-house  at  Lower  Hal- 

trustee  or  new  ^  o 

trustees  instead  Uford,  the  tcstator  desired  that  the  same  should  be  sold 
B.,  and  C,  or  by  his  executors,  as  soon  as  convenientiy  might  be  after 
orsoy fatorT*  ^^^  decease,  and  the  money  to  arise  by  such  sale,  afl«r 
trustee  or  trus-  paying  the  expenses  thereof,  the  testator  desired  should 
or  desiring  to  be  laid  out  in  the  purchase  of  £3  per  cent.  Consols,  in 
or  r^ingor  ^®  names  of  his  executors,  upon  the  trusts  thereinaft;er 
n^ecting,  or     mentioned.     And  the  testator  gave  to  his  said  son,  John 

becoming  mca-  *^  ' 

pable  to  act  as    Brown,  John  White,  and  his  son-in-law  John  Bent,  his 

aforesaid.    A.     ^,-, 

haTingdis-  Ireehoia  messuages  and  the  appurtenances  at  Lower 
trait  and  B.      HalKford,  and  the  garden  ground  behind  the  same,  held 

haTing  died,  C. 

alone  (though  not  the  surrivor  of  A.,  B.,  and  C.)  appointed  new  trustees  under  the  power : 

— Heldf  that  the  new  trustees  were  well  appointed. 

A  party  entitled  to,  or  taking  hj  assignment  a  legacy,  or  a  share  of  a  residuary  estste, 
may  institute  a  suit  for  the  administration  of  such  estate  at  any  time  before  the  complete 
administration  of  the  asseta,  or  before  such  legacy  or  reriduary  share  is  withdrawn  from  ite 
position  as  asseta  unadministered,  and  constituted  a  trust  fund  applicable  to  Uie  spedlie 
trusta  of  the  will ;  but,  umbU^  where  Uie  right  is  unnecessarily  exercised,  the  Court  may 
make  the  decree  without  costa. 
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of  certain  trostees,  together  with  the  effects  on  the  pre-        1845. 
mifles  therein  mentioned,  to  hold  such  parts  of  the  pre- 
mises as  were  fineehold  unto  and  to  the  use  of  the  said 
John  Browny  and  John  Whiie,  and  John  Bent,  and  their 
heirs  and  assigns,  for  ever,  upon  the  trusts  thereinafter 
m^itioned,  and  to  hold  such  parts  thereof  as  were  lease- 
hold unto  the  said  John  Brown,  John  Bent,  and  John 
White,  their  executors,  &c.,  for  the  term  the  testator  had 
therein,  upon  the  trusts  thereinafter  mentioned,  subject 
to  the  rent  and  covenants  reserved  and  contained  in  the 
lease  thereof,  and  to  hold  the  residue  of  the  last-men- 
tioned property  and  premises  unto  the  said  John  Brown, 
John  fFkUe,  and  John  Bent,  their  executors,  administra- 
tors, and  asfflgns,  upon  the  trusts  thereinafter  mentioned. 
And  the  testator  declared  his  will  to  be,  that  the  sttd 
trustees  should  stand  possessed  of  the  same  respectively, 
upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  sell  and  dispose  of  the  said  freehold  and 
leasdiold  premises  and  effects,  and  to  invest  the  proceeds 
of  such  sale  as  therein  mentioned.     The  testator  then 
gave  to  his  trustees  all  his  ^  messuages  or  tenements 
in  Beaumant'Street,  and  also  a  messuage  or  tenement  in 
CUpBtant-street,  (excepting  a  certain  stable,  which  he 
directed  should  fall  into  and  go  along  with  the  general 
residue  of  his  estate  and  effects),  to  hold  the  said  several 
messuages  or  tenements,  and  premises,  with  the  appurte- 
nants, unto  his  said  trustees,  their  executors,  &c.,  for 
the  residue  of  the  several  termsof  years  to  come  therein, 
upon  the  trusts  thereinafter  declared.     And  after  be- 
queathing an  annuity  of  200/.,  upon  trust,  for  his  son 
WUEam  Henry  Brown,  and  also  an  annuity  of  2QL  to 
Mary  Latham,  the  testator  declared,  that,  as  to  all  the 
rest,  residue,  and  remainder  of  his  estate  and  effects, 
whatsoever  and  wheresoever,  of  what  nature,  kind,  or 
quality  the  same  might  be,  not  thereinbefore  specifically 
bequeathed  or  disposed  of;  and  all  monies  to  arise  and 
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be  produced  by  the  sale  thereinbefoie  directed,  and  the 
stocks  or  funds  in  winch  the  same  should  be  invested, 
and  by  the  sale  of  the  property  and  effects  which  the 
testator  had  deored  should  fall  into  and  go  along  with 
the  general  residue  of  his  estate  and  effects,  the  testator 
gave,  devised,  and  bequeathed  the  same  as  follows,  viz*, 
as  U>  one-sizth  part  or  share  thereof,  the  said  testator 
gave,  devised,  and  bequeathed  the  same  unto  his  said  son. 
Mm  Brcvm^  his  executors,  &c,  to  and  for  his  and  their 
own  absolute  use  alfd  benefit;  and  as  to  the  remaining 
fivcHBixth  shares  thereof^  the  said  testator  gave,  devised, 
and  bequeathed  the  same  unto  the  said  John  Browne  and 
John  White,  and  John  Bent,  their  executors,  &c,  upon 
trusty  as  to  the  said  two  houses,  Nos.  16  and  17,  BeaU" 
mont-itreet,  and  one^sixth  part  or  share  of  the  residue 
of  his  estate  and'eflfects,  that  his  trustees,  and  the  sur- 
vivors and  survivor  oiT  them,  his  executors,  &c,  should 
stand  possessed  thereof,-  Upon  trust  to  pay  the  rents, 
issues,  interest,  dividend^  uid  annual  proceeds  there- 
of, unto  his  said  daughter,  Sarah  Bent,  the  wife  of 
W.  B,  Bent,  for  her  life,  for  her  separate  use;  and 
after  the  decease  of  his  said  daughter,  upon  trust  to 
pennit  the  sidd  fV.  B.  Bent  to  receive  and  take  the 
rent,  issues,  interest,  dividends,  and  annual  proceeds 
thereof,  for  his  life,  to  and  for  his  own  use  and  benefit; 
and  from  and  after  the  decease  of  the  survivor  of  them, 
W.  B.  Bent  and  Sarah  his  then  wife,  upon  trust  for 
all  and  every  the  child' or  children  of  his  said  daughter 
Sarah  Bent,  equally'to  be  divided  between  and  amongst 
them  if  more  thafi  One,  and  if  but  one,  then  to  such  one 
child,  to  be  transferred  at  the  age  and  time  thereinbefore- 
mentioned.  The  testator  then  devised  and  bequeathed 
the  other  four-sixth  shares  of  the  specific  trust  property 
and  residue  upon  like  trusts  for  the  benefit  of  his  other 
four  daughters  respectively,  and  their  respective  child- 
ren.   The  will  contained  provisions  for  the  maintenance 
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of  the  diildren  after  the  decease  of  their  parents, — ^powers 
for  leafflDg  any  of  the  deyised  mesmiages  or  tenements,  to 
be  exercised  by  the  trustees  for  the  time  being,  with  the 
consent  of  the  respectiTe  tenants  for  life  thereof, — and 
a  direction  that  J.  Brown  the  son,  or  some  or  one  of  the 
trustees  acting  for  the  time  being,  should  keep  a  regular 
account  of  the  rents  and  profits  of  his  said  estates^  and 
of  the  diTidends  and  interest  of  the  stock  and  other  per- 
sonal estate  which  he  or  they  should  collect  and  receive 
by  yirtue  of  the  said  trusts,  and  should  be  entitled  to 
retain,  as  compensation  for  his  or  their  trouble,  6£  per 
centum  on  the  rents  so  to  be  collected  by  him  or  them, 
haying  first  paid  thereout  all  ground  rents,  insurance, 
and  other  outgoings  and  expenses,  and  XL  per  centum 
on  the  dividends  to  be  received  by  him  or  them ;  such 
allowanoe  not  to  extend  to  the  share  of  John  Brawn, 
the  son,  nor  to  the  annuity  of  200L  for  WUUam  Henry 
Brown ;  and  it  was  provided,  that^  if  either  of  them, 
J,  Brown,  J,  WkUe,  or  J*  Bent,  or  any  succeeding  trus- 
tee or  trustees  to  be  nominated  in  their  or  either  of 
their  place  or  stead,  as  thereinafter  mentioned,  should, 
during  the  continuance  of  any  of  the  trusts  or  powers 
created  by  or  vested  in  them  by  the  said  will,  happen  to 
die,  or  refiise  or  neglect,  or  become  incapable  to  act  in 
the  execution  of  the  said  trusts  or  powers,  at  any  time 
or  times  befi)re  the  said  trusts  or  powers  should  be  fully 
executed  and  performed,  then  and  in  that  case,  when  and 
so  oft«n  as  the  same  should  happen,  it  should  and  might 
be  lawftd  to  and  for,  and  the  testator  thereby  autho- 
rised and  empowered,  ''  the  survivor  of  them,  his  said 
son  J.  Brown,  and  J.  White,  and  J*  Bent,  and  such  new 
trustee  and  tamstees  to  be  nominated  in  their  or  either  of 
their  place  or  stead,  as  thereinafter  mentioned,"  by  any 
writing  or  writings  imder  his  or  her  hand,  attested  by 
two  or  more  credible  witnesses,  to  nominate  and  appoint 
any  other  fit  and  proper  person  or  persons  to  be  a  tru»- 
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1845.  tee  or  troetees  for  the  purposes  aforesaid,  or  sach  of 
them  as  should  be  then  subsisting  or  capable  of  taking 
effecty  in  the  place  or  stead  of  the  said  J.  Brown,  •/. 
fFkUe,  and  J,  Bent,  or  either  of  them,  or  any  future 
trustee  or  trustees  so  dying  or  desiring  tobedischarged, 
or  refusing  or  neglecting,  or  becoming  incapable  to  act 
in  the  execution  of  the  said  trusts  or  powers;  and 
the  testator  directed,  that,  thereupon,  the  trust  property 
should  be  transferred  and  assigned  upon  the  same 
trusts  to  sach  new  trustee  or  trustees;  and  such  new 
trustee  or  trustees  should  have  the  same  powers  as  if  he 
or  they  had  been  originally  named  in  the  said  will  (a). 

The  testator  died  in  1828.  J.  Brown,  the  son,  and  •/• 
Bent,  proved  the  will ;  WkUe  renounced  probate,  and 
disclaimed  by  deed.  /.  Brown  and  J.  Bent,  as  execu- 
tors and  trustees,  sold  the  estates  expressly  devised  and 
bequeathed  for  sale,  but  made  no  sale  or  conversion  of 
the  leasehold  estates  which  passed  under  the  residuary 

gift. 

The  estate,  so  far  as  it  was  sold  or  got  in,  was  invested 
in  the  funds,  in  the  names  of  J.  Brown  and  J.  Bent. 
About  fifty  leasehold  houses  in  various  parts  of  London 
and  Middlesex  remained  undisposed  of,  and  the  estate 
was  managed  and  the  rents  received  by  •/•  Brawn  and 
J.  Bent,  and  by  •/•  Bent  after  the  decease  of  Brown,  and 
the  income  was  distributed  to  the  tenants  for  life  and 
the  parties  interested. 

Sarah  Bent,  the  wife  of  JV.  B.  Bent,  and  one  of  the 
daughters  of  the  testator,  had  five  children.  One  of 
these  children,  Sarah  Ann  Bent,  died  in  1842,  intestate. 


(a)  See  Cafe  v.  Bent,  3  Hare,  245,  on  motion  to  restrain  the  ex- 
ercise of  this  power. 
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and  letters  of  administaration  of  her  estate  and  effects        1846. 

were  granted  to  the  said  fF.  B.  Bentf  her  &ther.     W. 

B.  Bent  then  offered  for  sale  by  auction  the  reversionary 

interest  of  Sarah  Ann  Bent  in  the  leasehold  houses,  and 

in  the  stock  standing  in  the  names  of  the  trostee,  and 

soch  interest  was  purchased  by  the  plaintiff  and  assigned 

to  him  by  indenture  dated  in  August^  184S. 

The  plaintiff  then  filed  his  bill  against  J.  Bent^  the 
sarriving  executor  and  trustee, — ^the  representatiye  of  J^ 
Broumy  the  son, — and  all  the  surviying  children  of  the 
testator,  the  diildren  of  the  testator's  children,  and  the 
persona  taking  shares  of  the  residue  by  assignments  fix>m 
difierent  members  of  the  family,  being  in  the  whole 
nunre  than  seyenty  persons  in  number.  The  bill  allied 
that  the  defendant,  J.  Bent,  was  of  advanced  age,  and 
fiom  bodily  infirmity  was  incompetent  to  manage  the 
tmst  estate,  and  that  the  stock  ought  not  to  remain  in 
his  sole  control  The  bill  prayed,  that  the  trusts  of 
the  will  might  be  performed,  and  the  usual  accounts 
taken,  and  the  personal  estate  got  in  and  applied  in 
a  due  course  of  administration,  and  that  the  leasehold 
premises  not  specifically  bequeathed  might  be  sold,  and 
the  proceeds  invested,  and  the  stock  transferred  into 
Court.  The  bill  also  prayed  that  new  trustees  might 
be  appointed  in  the  place  of  •/•  Brawn,  the  son,  and  of 
J.  White,  and  for  a  receiver. 

In  July,  1848,  after  the  institution  of  the  suit,  J. 
Bent  {White,  the  person  who  had  refused  to  accept  the 
trusts,  being  still  living,)  executed  a  deed  appointing 
two  other  persons  as  trustees  in  the  place  of  Broum,  the 
deceased,  and  White,  the  disclaiming  trustee,  and  ap- 
plied to  transfer  the  stock  to  the  joint  names  of  the  three 
trustees.  The  plaintiff,  who  had  caused  a  distringas  to 
be  placed  on  tiie  stock,  then  received  the  usual  notice. 
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that»  unless  a  bill  was  filed,  or  an  injunction  obtained  hj 
a  certain  day,  the  Bank  would  permit  the  stock  to  be 
transferred.  The  plaintiff  thereupon  brought  his  supple- 
mental bill,  prayii^  a  declaration  that  the  new  trustees 
were  not  duly  appointed^  and  for  an  injunction  to  oe- 
strain  the  transfer  of  the  trust  funds  (a). 


Some  of  the  defendants,  by  their  answers,  insisted  that 
the  interest  which  the  Plaintiff  had  acquired  by  his  pur- 
chase, gave  him  no  right  to  sustun  an  administration 
suit ;  and  that  the  suit  was  wholly  unnecessary.  They 
also  went  into  evidence,  shewing  that  the  Plaintiff  had 
been  receiver  of  the  estate  for  several  years,  from  which 
office  he  was  removed  about  the  year  1839,  and  to  prove 
declarations  of  the  Plaintiff,  that  he  had  purchased  an 
interest  in  the  estate,  for  the  purpose  of  involving  the 
family  in  a  Chancery  suit,  and  procuring  a  decree  for 
the  sale  of  the  leasehold  property. 

At  the  hearing,  Mr.  Walker  and  Mr.  Piggotty  for  the 
Plaintiff. 

Mr.  Ramilly  and  Mr.  C  R.  M.  Jackson^  Mr.  Russell 
and  Mr.  Bacon,  Mr.  fVood  and  Mr.  Rolt,  Mr.  Cooper, 
Mr.  Spurrier,  Mr.  Blunt,  Mr.  Cooke,  Mr.  ShadweU,  Mr. 
Perry,  Mr.  Shee,  Mr.  Stretton,  Mr.  Paton,  and  Mr.  •/. 
D.  Taylor,  for  the  several  classes  of  Defendants. 

The  questions  discussed  at  the  hearing  of  the  cause 
were,  first,  whether  the  Plaintiff  had  become  the  pur- 
chaser of  anything  more  than  the  interest  of  Sarah  Ann 
Bent,  the  intestate,  in  certain  specific  property,  in  the 
state  in  which  it  then  stood;  or  whether  the  property 


(a)  See  3  Hare,  247. 
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•OBgned.  to  the  Plaintiff  oomprehended  also  the  whole  of        I8i5. 

the  interest  of  Sarah  Ann  Beni  in  the  renduaiy  estate 

of  the  testator ;  2ndl7,  anpposing  that  the  Plaintiff  had 

porohasod  only  a  share  in  certain  specific  property^  who* 

dier  he  was,  in  respect  of  that  rights  in  a  position  en* 

aUing  him  to  sustain  a  suit  for  the  genend  administn^ 

tion  of  the  testator's  estate ;  and,  3rdly,  if  the  Pfauntaff 

was  entitled  to  institute  a  suit  for  the  administration  of 

the  estate,  whether  the  residuary  leasehold  estate  of  the 

testator  ought  to  have  been  sold  and  converted,  or  wh^< 

ther  the  tenants  fi>r  life  were  entitled  to  the  enjoyment 

of  that  part  of  the  estate  in  speoe.    On  this  pcMnt,  the 

esses  of  Howe  y.  Lord  Dartmouth  (a),  PiekeringY*  Pit^er* 

ii^{b\Damd  y.   Warren  (e),  Sutherland  y.  Coohe{d), 

were  cited ;  4thly,  whether  the  appointment  of  the  new 

tmsteesi,  by  Mr.  Bent^  was  within  the  power.   Upon  this 

point  an  the  cases  referred  to  in  the  former  argument  (e); 

and  also  TawnMemdy.  fVil9on(f),  Morris  Y.  IVeeionif), 

Hall  Y  Dewes{h)t  and  In  re  Roche (t),  were  cited.  The 

esse  of  Trail  Y..Bull{k)  was  referred  to  on  a  point 

Based  on  the  effect  of  the  payment  of  the  income 

of  the  reridue,  as  an  assent  by  the  executors,  taking 

the  reoduary  estate  out  of  the  situation  of  assets  unad* 

ministtted,  and  convertiDg  it  into  a  trust  estat& 


Vice-Chancellor  : — 

I  did  not  at  any  time  of  the  argument  entertain^  nor     judfment 
have  I  since  entertained  any  doubt,  but  that  the  Pkin- 
tifi^  as  asagnee  of  Sarah  Ann  Beni,  was  entitled  to 
proceed  directly  against  the  executor  of  John  Broum, 

(a)  7  Ves.  187.  *       (/)  I  B.  &  A.  dOS. 
(6)  4  Myl.  &  Or.  289.  (^)  7  Vet.  547. 

(e)  2  Y.  &  C.  C.  C.  290.  (A)  Jac.  189. 

(d)  1  Coll.  498.  (0  2  Dr.  &  War.  287. 

(e)  3  Hare,  248.  (k)  CoU.  352. 
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Judgment, 


the  testator,  to  enforce  the  rights  he  acquired  as  such 
assignee.  The  only  doubt  I  have  at  any  time  enter- 
tained has  been  as  to  the  specific  nature  of  the  relief  to 
which  he  was  entitled  To  solve  tiiis  doubt^  I  have 
considered  what  the  rights  of  the  Plaintiff  would  have 
been  if  the  assignment  had  been  made,  and  tiie  bill  filed, 
within  twelve  months  of  the  death  of  John  Brown^ 
before  his  debts  and  legacies  had  been  paid,  or  any 
effectual  steps  had  been  taken  to  ascertain  the  residue 
of  his  estate  and  effects.  Upon  this  hypothesis,  I  will 
assume,  that  Mr.  RoiWs  argument  is  correct, — that  the 
executors  had  an  absolute  right  to  sell  the  specific  pro- 
perty purchased  by  tiie  Plaintiff,  if  necessary  for  the 
purpose  of  administering  his  estate,  and  that  the  Plain- 
tiff purchased  nothing  but  the  chance  of  the  specific  pro- 
perty comprised  in  his  purchase  remaining  unsold,  when 
the  clear  residue  of  the  testator's  estate  should  have 
been  ascertained.  In  this  view  of  the  case,  (which  is 
the  most  favourable  to  the  Defendants'  argument),  I 
think  the  Plaintiff  had  such  an  interest  in  the  whole 
and  every  part  of  the  testator's  estate  as  would  entitie 
him  to  be  a  party  to  the  account  of  the  testator's 
estate,  for  the  purpose,  at  least,  of  ascertaining  tiie 
extent,  if  any,  to  which  in  the  due  administration  of 
the  estate  the  subject  of  his  (the  Plaintiff's)  purchase 
should  necessarily  or  in  fact  be  encroached  upon. 


If,  therefore,  I  am  now  to  consider  the  property  in- 
cluded in  the  Plaintiff's  purchase  as  assets  imadminis- 
tered  in  the  hands  of  the  executors  of  John  Brown.  I 
think  the  Plaintiff  must  be  entitied  either  to  have  the 
usual  accounts  of  the  estate  taken,  or  to  have  the  pro- 
perty comprised  in  his  purchase  (either  by  the  act  of 
the  parties  or  the  decree  of  the  Court)  withdrawn  from 
its  position  as  assets  unadministered,  and  constituted  a 
trust  fund,  upon  the  trusts  declared  of  one-fifth  of  the 


GASES  IN  CHANCERY. 


38 


mdne  of  the  testator^i  esfaite.  Tbe  only  qaestion  upon 
this  pari  of  the  case  i%  whether^  before  the  bill  was  filed, 
any  act  had  been  done  whereby  the  property  oompriaed 
in  the  Phuntiff 'a  pnrdiaae  hadoeaaed  to  be  aaaeta  of  the 
testator  unadminiatered  in  the  hands  of  hia  execatorB, 
and  had  beocmie  veated  in  the  same  pecaona  aa  tmateee  of 
the  dear  reaidae  of  hia  estate.  Now,  mj  opinion  is,  that 
I  have  no  caae  or  evidence  before  me  upon  which  I  can 
aafdy  oondude,  that  the  property  comprised  in  the 
Plaintiff'a  purchase  had  loat  its  character  of  assets  un- 
adminiatered at  the  time  the  bill  was  filed.  The  ques- 
tion may  be  tried,  by  inquiring  whether,  if  any  party 
eatitled  to  daim  an  immediate  distribution  of  one-fifth 
part  of  the  rendue  of  the  testator's  estatCy  had  filed  a 
luU  daiming  one-fifth  part  of  the  property  in  question 
as  ascertained  reddue,  the  executors  were  preduded 
finom  insisting  upon  the  usual  accounts  of  the  testator's 
debte  being  taken  before  the  distribution  was  made. 
My  opinion  is,  that  there  is  no  circumstance  in  this 
case  to  predude  such  right  on  the  part  of  the  executors. 
If  I  were  to  hold  otherwise,  my  decision,  if  well 
foonded,  would  predude  every  executor  and  trustee 
from  making  any  payments  to  residuary  legatees  until 
the  accounts  of  hia  testator's  estate  had  been  taken 
under  a  decree  of  this  Court.  This  disposes  of  the  first 
pomt  made  in  the  aigument^  except  as  to  costs,  of 
which  I  shall  presently  speak. 


184«. 


^F  ^pspa^  ww^^w^# 


The  next  question  to  be  considered  is,  whether  the 
kasebdds,  which  passed  by  the  residuary  clause  of  the 
will,  ought  to  have  been  sold  under  the  rule  laid  down 
m  Hone  v.  Lord  Dartmouth.  The  question  depends 
upon  the  construction  of  the  will. 

[His  Honor  stated  the  material  parts  of  the  will] 


VOL.  v. 


H.W. 
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Judgnuni, 


N0W9  in  deciding  upon  the  effbct  <jf  l^li  IrOl,  I  may 
observe,  that  I  do  Hot  conridef  the  rule  laid  down  in 
Howe  T.  Lord  Dartmouth  ^  In  the  least  degree^  im- 
peached  by  the  more  modern  oaflee«  Those  oases  hate 
clearly  recognised  the  role^  and  hare  deeded  only  that 
in  thod^  cases  oirenmstatioes  afibrded  a  neoMary  infe> 
ence  that  perishable  property  comprise  in  a  general 
residue  was  to  be  enjoyed  in  lipecie,  notwithstanding  its 
peridiable  nature*  And  the  questioh  which  I  haye  to 
decide  is,  whether  there  al«  ciroumstatiees  in  this  will 
winch  ought  to  satisfy  my  mind  that  the  testator  in* 
tended  that  the  leasehold  property  comprised  in  the 
residuary  dottse  of  his  will  should  be  enjoyed  in  spede* 
In  the  absence  of  such  droumstancesy  the  rule  in  Howe 
r.  Lord  Dartmouth  must  pretail.  The  leasing  power, 
taken  alone,  certainly  Would  Hot  afford  atiy  such  neccs- 
saiy  inference.  The  tetftatd*  has  spedflcally  detised  to 
his  three  trustees,  in  trust,  diters  leasehold  messuages 
and  tenements :  and  the  residuary  clause  does  not  speci- 
fically mention  or  describe  any  leasehold  or  other  pro- 
petty,  except  Under  the  general  terms  of  his  estate  and 
effects  not  befbre  disponed  of.  Now,  thitf  clause  Would 
operate  upoH  after-acquired  leaseholds.  When,  there- 
fore, the  testator  empowers  his  trustees  to  grant  leases 
of  his  messuages  and  tenements^  ''so  detised  to  them  in 
trust  as  afbresaid,''  the  natural,  if  not  the  necelsary  effect 
of  those  words  appears  confined  to  tiie  leaseholds  befbre 
specifically  bequeathed,  and  not  to  such  leaseholds  as 
might  happen  eventually  to  pass  under  the  gtoeral  words 
of  the  residuary  clause. 


A  direction  to        Again,  much  strcss  was  laid  in  argument  upon  the 
paru  oiuhe  '     circumstancc,  that  the  testator  had  in  terms  directed 

testator's  per- 
sonal estate  is  not  of  mnoh  weight  on  the  question  of  the  oonTersion  of  the  .residae ;  for 
the  rule  as  to  conversiDn  dote  not  proceed  tm  the  prMiliiMd  ekifltiics  bt  A  definite  inten- 
tion that  the  property  shall  be  conrerted,  but  upon  the  expressed  intention  that  the  legatees 
shall  enjoy  the  property  in  succession. 


CASIS  III  CHANCIRT.  8ff 

poarlioiilsr  {Morta  of  hk  pemmd  estete  to  be  wMt  aAd  ia4d. 
had  giTen  no  muii  dbeodon  tespeetuig  his  geoend  i«ii- 
dnarjr  Mate;  Ihmi  wUdb  the  iiifereaee  was  dnmut  that 
Aa  tcatatof  cUd  not  intend  that  hia  teaiduarj  eatate 
dhonld  bo  8old«  TUa  atgmnanty  atanding  akmei  would 
have  no  prevailing  effltot  on  my  nund*  The  mle  in 
BbiM  Y.  Lord  DartmtnOh^  ae  I  underitand  it,  does  not 
pnoeed  Upon  the  ntnunplion  that  the  taitator  intended 
his  proper^  to  bo  soldi  except  so  far  aa  a  testattir  magr 
be  praniraed  to  intend  that  whioh  the  law  will  impl^ 
from  the  dizeetioOB  in  his  will  The  rule  prodeeds  upon 
dusy  that  the  testator  has  intended  the  ei^ojment  of 
paJshaUe  propertj  by  different  persons  in  succession^ 
and  this  the  Court  dan  only  aocolnpliah  by  means  of  a 
sskfe  To  this  also  majj  perhaps^  be  added  the  oon- 
tidetation)  that  the  argument  I  am  now  considering  may 
prove  too  mttoh  i  for  it  will  prove  (if  it  proves  anything) 
that  no  part  of  the  residuary  estate  was  to  be  soldi — a 
hsngth  to  which  it  would  be  extremely  diffioult  to  early 
the  aigument  with  suooess.  And  the  pArtioular  iti- 
stances  in  Which  the  testator  has  directed  a  salci  may, 
pethapsf  be  explained  by  the  position  of  the  property  to 
which  the  directicm  ^>plies*  In  one  iustaneei  the  sale 
directed  is  of  a  property  which  connste  of  freehold  as 
wdl  as  leasehold  and  other  personal  estate^  blended 
together  in  enjoyment  and  use.  In  the  two  other  in- 
staacesf  the  sale  directed  is  of  household  goods  and 
fumitare^  wines  and  liquorsi  in  and  about  two  dwell- 
ing-houses, which  dwelling-houBes  are  specifically  be- 
queathed with  the  fixtures  and  appurtenances  thereto 
bekm^g.  It  mayi  I  believe»  be  safely  said  of  all  parts 
of  this  will  which  have  been  referred  to  in  arguibent^ 
exoq)t  one  that  I  shall  presently  notice,  that  they  are 
ciTcuttistanoes  to  be  regarded  by  the  Court  in  con- 
sidering the  construction  of  the  will;  but  by  no  means 
sufficient  of  themselves  to  evidence  the  purpose  for  which 

d2 
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Tike  direcdon, 
that  the  tms* 
teei  thoald  re* 
tain  A  peroent- 
•geoaUie 
rents  to  be  col* 
lectod,  fortified 
by  other  ez- 
pretdonsin 
the  will,  re- 
carded  as  efi- 
dence  that  the 
testator  con- 
templated the 
enjoyment  of 
the  leasehold 
property  in 
specie  by  the 
kigatees. 


they  have  been  relied  upon.  The  danae  I  refer  to  10 
that  in  which  the  testator  directs  that  hie  son  John,  or  one 
of  his  trustees^  shall  retain,  as  a  compensation  for  trouble^ 
a  percentage  of  the  amount  of  the  rents  collected;  add- 
ingy  hj  waj  of  proviso,  that  thb  allowance  was  not  to 
extend  to  the  share  of  his  son  JbAn  therdn.  Now,  after 
attentively  considering  thb  dause,  mj  concluuon  is,  that 
the  words  '^  share  of  mj  son  JbAii  therem"  refer  in  con- 
stmotion  to  Jahn*$  diare  in  the  genend  reddne  of  hu 
estate,  and  not  to  the  property  specifically  bequeathed  to 
him;  and,  consequently,  that  the  testator  has  in  effect 
directed,  that  the  percentage  in  question  shall  be  payable 
out  of  the  rents  of  the  leaseholds  comprised  in  the  red- 
duary  clause ;  and  although  this  direction  might,  per- 
haps, be  satisfied  by  applying  it  to  such  rents  and  profits 
of  those  leaseholds  as  should  arise  before  a  sale,  I  think 
the  cases  of  Pickering  r.  Pickering  and  Goodenaugh  v. 
Tremamendo  (a)  are  authorities  for  putting  a  more  pre- 
dse  construction  on  the  word  ''  rents,"  and  for  holding 
that  this  will  carries  intrindc  evidence  that  the  testator 
contempkted  the  enjoyment  in  spede  of  the  leaseholds 
in  question*  This  condudon  is  fortified  by  the  other 
circumstances  to  which  I  have  referred,  although  those 
circumstances,  standing  alone,  would  not,  in  my  judg- 
ment, have  been  suffident  evidence  of  the  same  inten- 
tion.  I  have  gone  at  some  length  into  this  question, 
because  I  condder  myself  bound  hjHcwe  y.  Lord  Dart'- 
mouth,  except  where  I  can  find  a  necessary  imjdication 
to  the  contrary. 


I  think  the  trustees  are  well  appointed.  This  con* 
elusion  might  perhaps  be  supported  by  the  words  of  the 
dause  itself;  for  the  latter  directions  in  that  clause 
that  are  applied  to  the  same  case,  in  which,  according  to 


(a)  2  Bcav.  512. 
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tlie  pUntiflTB  aigmnenty  the  **  ninriyor''  of  the  trustees       1845. 

18  snppoeed  akme  to  haye  had  the  power  of  appointing 

new  traateee,  are  incoasistent  with  the  suppoeition, 

that  the  power  could  be  exercised  hj  the  survivor 

only;  but  I  think  the  case  may  be  supported  on  a     ^«*««^» 

broader  ground.    If  the  three  trustees  had  not  been 

mentioned  by  name  in  the  introdnctoiy  part  of  the 

dause,  it  would  have  been  dear  to  demonstration  that 

the  power  was  annexed  to  the  office  of  trustee,  in  which 

esse  the  disclaimer  of  one  would  have  vested  the  office 

of  tmstee  in  the  remaining  two,  and  the  power  would 

in  fact  have  been  exercised  by  the  surviving  trustee; 

and  I  diink  the  cases  referred  to  justify  me  in  holding 

that  the  trustees  were  so  named  in  the  introductory 

part  of  the  dause,  not  for  the  purpose  of  founding  a 

distinction  between  them  and  future  trustees,  but  only 

because  ihey  happened  in  fact  to  be  the  trustees  for  the 

time  being. 

It  is  very  difficult  in  this  case  to  ^spose  satisfiic- 
torily  of  the  question  of  costs.  I  lay  out  of  my  con- 
adoration  entirdy  the  malevolent  motives  by  which  the 
Phdntiff  is  said  to  haye  been  actuated  in  the  institution 
of  this  suit ;  but  I  cannot  wholly  disr^ard  tiie  fact, 
that  the  construction  which  I  have  put  upon  this  vrill 
respecting  the  non-convermon  of  the  leaseholds,  is  that 
which  had  been  assumed  by  the  fiimily  of  the  testator, 
aod  had  be^  acted  upon  as  such  fiom  the  time  of  the 
testator^s  deatii  down  to  the  institution  of  this  suit^ — 
tiiat  the  plaintiff  purchased  and  took  an  assignment  of 
those  leaseholds  in  terms  which  shewed  tiiat  his  vendor 
sdd,  and  that  he  purchased,  those  leaseholds  as  a  part  of 
the  testator's  property  which  had  been  and  was  to  be 
enjoyed  in  spede»  and  that  he  has  by  this  suit  endea- 
voured to  gain  an  advantage  beyond  what  was  con- 
templated by  tiie  terms  of  his  contract.    The  bill,  how- 
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ewer,  ia  so  finmed  u  not  to  haye  addod  niitorially  to 
the  length  of  the  pleadings  hj  rsismg  the  tbi»e  pmnts 
instead  of  one.  If  the  onlj  point  in  this  case  had  been 
that  which  I  first  ocmsidered,  I  should  probably  have 
given  the  phontiff  the  decree  whioh  I  propose  to  make 
upon  that  subjeot^  bat  widumt  costs ;  for^  althoufl^  en*- 
titled  to  the  decree  it  is*  iinder  the  (nroumstanee^y  one 
of  those  rights  which  a  party  should  not  ventiQusly 
exact  at  the  expense  of  others.  If  the  suit  had  been 
oonfined  to  the  second  point  only  I  sbonld  have  dis- 
missed his  bill  with  costs.  If  the  suit  had  been  eon^ 
fined  to  the  third  only»  I  oertainly  should  not  have 
made  him  pay  costs:  for  the  ai^xHutment  of  trustees 
was  not  made  until  after  the  institution  of  the  suit»  and 
the  point  of  law  was  one  upcm  which  I  think  be  was 
in  such  oireumstanees  entitled  to  the  opinion  of  the 
Court.  Upon  the  wbolet  I  think  the  decree  should 
declare  that  the  appointment  of  new  trustees  under  the 
will  of  the  testator  was  a  valid  appointment;  and^  the 
executors  of  the  testator  admitting  assets  sufficient  to 
pay  the  debts  (if  any)  of  the  testator  now  remaining 
unpaid,  deolare»  that  the  pnoperty  comprised  in  the 
PlaintifiTs  purchase  is  part  of  the  clear  residue  of  the 
testator's  estate  and  eflbct%  and  is  to  be  held  by  tha 
trustees  upon  the  trusts  dedared  thereof  by  the  tee- 
tator's  will,  sulfject  to  any  mesne  charges  afiecting  the 
same;  and  dismiss  so  much  of  the  bill,  with  cost#,  aa 
prays  that  the  leasehold  estates  of  the  testator,  wbiob 
pass  by  the  residuary  olause  of  bis  will,  may  be  sold. 
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26fi,  27M,  Sf 
QOth  Juw; 

FRANCIS  V,  GEOVEB.  laStfe* 

JOHN  KEY,  Ijy  hw  wll},  dated  in  1805,  after  giving      6th  Dee. 
ao  annuity  of  200/.  to  his  mother,  proceeded  as  follows ;  2irean«amiitT 
— "  I  give  a^d  bequeath  unto  MdTgaret  Evans  ^  now  Uving  *®  ^i;^? 
servant  with  fne^  an  annuity  of  20/,,  to  he  payable  during  tame  upon  all 
her  Ufe^  (a).     He  then  gave  a  life  interest  in  a  certain  ma  leuehold 
mill,  or,  in  the  alternative,  vi  annuity  of  50i  to  another  2S^ff«u  de- 
person,  and  proceeded:  "J  hereby  charge  and  make  Tited hii free- 
liable  all  my  freehold  and  leasehold  estates,  with  and  to  to  tnuteei, 
the  payment  of  the  said  several  annuities  given  by  this  ^  aeaaton), 
jnj  will."     The  testator  then  gave,  devised,  ai^d  be-  /^J^JTjth 
que^thed  to  W^  Tait  and  J3.  dreenwoody  their  hdrs,  ex-  chane)  to  and 
ecutors,  &c.,  all  his  ireebold  and  leasehold  estates,  upon  mndaon  and 
trust  (except  as  to  the  collieries  and  premises  therein  tnJtoMlbotog 
mentioned,  and  nevertheless  subject  to  and  charged  with  *^^"*^*"* 
the  said  several  annuities  thereinbefore  bequeathed)  to  paid  the  annid. 
and  for  the  use  of  the  first  and  other  soi)  or  sops  suc^  Se minontTof 
cessively  of  his  daughter  EKzqheth  Graoer^  and  their  ^d*^®°' 
respective  heirsi  the  eldest  and  first-bom  of  such  sons,  twenty  vean 

Defore  the  ul- 

and  his  heirs,  to  be  preferred  and  take  before  the  ing  of  the  bill 
younger  of  such  sons,  and  his  heirs ;  with  remainder  to  ^  giiS^' 
the  daughters  of  the  sud  Elizabeth  Oroverj  and  their  ^'"ZS*^* 
heirs,  as  tenants  in  common.   The  testator  then  disposed  mentof  the  an- 
of  the  collieries  and  of  his  residuary  estate,  and  gave  ap  tmsteea  pre- 

Tented  the 
daim  of  A.  to 
tiie  anniiity  fhnn  being  barred  bj  the  Statute  of  Xiimitatlona,  S  &  4  WUL  4,  c.  27»  u,  2, 3. 

Hist  the  grandaon  was  not  a  trustee  for  the  aonnitant  within  the  25th  section 
of  the  atat.  3  £^  4  WiU.  i,  c,  27,  or  otharwisei  and  that,  mi§f  the  42nd  section  of  the 
sane  strtnte,  tiie  annuitant  was  not  entided  to  reoorer  the  arrears  of  the  annuity  fbr  more 
thuisiz  years  before  the  filing  of  the  bill. 

Whtiv  a  win  waa  written  in  ink»  9M  formally  excepted,  and  the  testator  afterwards 
drew  a  fine  In  pencil  through  a  daose  in  the  will, — HM,  that  the  erasure  in  pencU  raised 
no  vresomption  of  rerocation,  and  that,  without  other  explanation,  it  was  properly  re- 
garded not  as  a  rerocation  of  the  clause,  but  as  merely  deliberetiYe,  or  indicative  of  some 
falurs  sad  incQpiplale  purpQfe. 

(a)  A  line  waa  drawn  with  a  pencil  through  the  words  in  italics. 
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SinkmakU 


annuity  of  200iL  to  his  daughter  and  her  huaband^  in 
BUGcesBion,  out  of  the  rente  of  his  estates ;  and  appointed 
W.  Taii  and  B.  Greenwood  his  executors.  The  testator 
died  in  1608.  B.  Greenwood  proved  the  will  and  accepted 
the  trusts  of  the  devise ;  and  he  paid  the  annuity  of  2021 
to  Margaret  Evans  (afterwards  the  wife  of  John  Francis) 
from  the  death  of  the  testator  until  July,  1827.  In 
December,  1829,  tiie  Defendant  Graver ,  the  eldest  son 
of  the  testator's  daughter  Elizabeth,  attained  his  age  of 
twenty-one,  and  entered  into  poseesdon  of  the  devised 
estates.  In  April,  1844,  John  Francis  and  Margaret 
his  wife,  filed  their  bill  against  the  Defendant  Graver, 
Btatmg  that  the  personal  estate  of  the  testator  had  been 
fully  administered,  and  that  his  leasehold  estates  had 
long  since  expired,  and  praying  a  decree  for  payment  of 
the  arrears  of  the  annuity  amounting  to  8482.  out  of  ihe 
real  estates  devised  to  the  defendant ;  and,  in  defiiult,  that 
a  sufficient  part  of  such  real  estate  might  be  sold  for  that 
purpose. 


The  Defendant  Graver,  by  his  answer,  said,  it  was  true 
that  the  will,  as  executed  by  the  testator,  had  contained 
the  bequest  of  the  annuity  of  20iL  to  Margaret  Evans, 
but  that  the  testator  had  afterwards  cancelled  such  be- 
quest, by  drawmg  a  line  in  pencil  through  the  whole  of 
the  same,  which  was  still  visible  upon  the  original  wilL 
The  answer  also  claimed  the  benefit  of  the  statute  8  &  4 
Will.  4,  c  27  (a).  The  executor  and  trustee  was  long 
rince  dead.    At  the  hearing, 

Argument.         Mr.  Walker  and  Mr.  Headlam,  for  the  Plaintiffiu 

The  drawing  a  line  in  pencil  through  some  of  the 


(a)  An  Act  for  the  Limitation  of  Actions  and  Suita  relating  to 
Real  Fh>perty,  &c. 
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words  in  a  will  does  not  amount  to  acanoeUationof  that  1045. 
part  of  the  will:  MartmsY.  Gardmer{a).  It  is,  at  the 
utmost,  detiberativey  and  indicative  of  some  future  in- 
teiiti<m:  Doe  d,P€rke9Y.Perkes(b),  Hmwkes  y.Hawhe${e\ 
Whuor  T.  Prati{dj.  And  the  presumption  of  its  merely 
deliberatiye  diaracter  is  strengthened  bj  the  formal 
character  of  the  instrument  as  originally  prepared :  Ed* 
wards  T..«ijtty(tf);  and  by  other  ciicumstanoes:  Parkin 
T.  BaiM6ridffe{J).  An  alteration  in  pencil  on  a  written 
instroment  is  not  rq;arded  as  final  or  conclusive,  like  an 
aheration  in  ink :  Baoetuerofi  y.  StaUer  {g).  Nor  has 
an  instrument  written  entirely  in  pencil  been  considered  as 
equally  entitled  with  an  instrument  written  in  ink  to  be 
admitted  to  probate:  Ryme$  v.  ClarkionQi),  It  would 
defeat  a  testatox^s  intention,  if  a  mark  made  upon  a  part 
of  his  will,  with  a  substance  which  he  might  eaoly  obli- 
terate, should  be  hdd  so  eflfootuaUy  to  revoke  his  delibe- 
rate  act»  that  he  could  not»  by  eflhcing  the  mark,  restore 
that  part  of  his  will  to  its  original  force ;  and  tiiis,  if  it 
were  a  revocation,  he  dearly  could  not  do :  Burtenshaw 
V.  GiOertit). 

Mr.  Romi^  and  Mr.  Ehnsky,  for  the  Defendant. 

The  substance,  whether  ink  or  pencil,  in  which  the 
will  of  the  testator  is  written,  is  perfectly  inmiaterial; 
both  may  be  obliterated:  it  is  merely  a  question  of 
more  or  less  difficulty.  This  will  appears  with  a  legacy 
erased.  That  is  pro  tanto  a  revocation:  Larkins  v. 
Larkins  (A).  It  is  for  those  who  insist  upon  the  gift  as 
a  part  of  the  will  of  the  testator  to  shew  that  the  erasure 

(a)  8  Sim.  73.  (/)  3  Phfllimore,  321. 

(b)  3  B.  &  A.  489.  (g)  2  Hagg.  68. 
(e)  1  Hagg.  321.  (A)  1  PhilHmore,  22. 
(4  5  Moore,  484.  (t)  Cowp.  49. 
(«}  1  Hagg.  490.  (it)  3  Boa.  ft  PuL  16. 
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does  Bot  indlflate  the  mtentien  of  the  teBtstor  to  xevolro 
ihtk  liMnisv  I  and  tluit  ^<>  ciimiro  wm  not  nmde  animA 
levoouidi,  bat»  on  tha  eontnuy,  was  made  under  cmump 
ataoeea  whioh  aie  cafmblo  of  explaaaliont  JMIk  y.  LU^ 
He  (a).  Bony  w.  BuUm  (^).  The  preaiimptioB  of  law 
arising  from  the  enyiiire  ii»  that  die  legaqr  baa  been 
leyokedi  Tagartif.  f{oop0r{€)i  LambeUv.LamMl{i)^ 
The  striking  of  the  legaojr  thfoug^^  with  a  pencil  is  a 
luflbsient  intimation  of  the  intent  to  reyokes  BUA  d. 
Moh  y.  ThimaM{$\  Dm  d.  Be$d  y.  Harri»(J)\  and  such 
a  mode  of  erasure  was  treated  by  Sir  WilUam  Orani 
aa  a  oaneellation ;  Mmce  y.  Menee  (g)* 

The  snnnity  in  this  easOf  eyen  if  not  reyoked,  is 
barred  by  the  stat.  3  fr  4  Wr  4t  e.  27*  ss.  8,  3.  The 
paymeat*  in  1S37»  by  the  eveontor,  is  not  an  admia* 
sbn  whioh  binds  pr  afifoets  the  deyisee:  J^ifum  \* 
BaUiih). 

[Other  points  were  also  discussed,  upon  which  no 
decision  was  pronounced  until  a  later  stage  of  the 
cause.] 


Jufylit. 


Vice-Chancellor  : — 

The  Defendant^  in  this  case,  has  insisted,  first»  that 
the  will  of  the  testator,  John  Key,  whereby  he  be- 
queathed an  annuity  to  the  Plaintiff  Margaret,  was  re- 
yoked  by  the  pencil-mark^  which  appears  to  haye  been 
drawn  through  it.  If  the  case  turns  qpon  this  ques- 
tion. It  appears  to  me  that  it  should  be  tried  at  law, 
the  counsel  for  the  Defendant  inristing  that  the  Court 


(a)  3  Hagg.  1S4. 

(b)  Id.  638. 

(c)  1  Curt.  801. 

(d)  3  Hagg.  SM. 

(e)  2  W.  Bl.  1048. 


(/)  8Ad.&El.l.  See  6  Ad. 
&  £1. 209. 
(Sf)  18  yes.  S4a 
(A)  3  Ruii.  188. 
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ought  not  to  mike  %  deeree  Son  th^  ptaymMt  of  tba 
arraan  of  the  vmnity  until  »  oonrt  of  kw  Aall  huve 
determiaed  the  qiieetion  ugaiiift  hiou  It  ww  how- 
ever isid,  that  the  Defendwt  had  another  ground  of 
Aifimnit-  which  lendeied  the  dftriiii<yff  of  the  fint  auee- 
tjoo  of  no  importaiiee,-^tbat  the  elaim  to  the  aimuity 
WW  henned  by  the  itat.  8  &  4  WilL  4,  o.  87.  I  think 
the  amuiity  U  not  baned  by  that  etatote«  The  annuity 
wae  paid^  in  the  year  1827»  by  the  party  who  wee  then 
actually  in  possesfiion  or  receipt  of  the  rente  and  profits 
of  the  estate,  not  adversely,  but  according  to  the  trusts 
of  the  wilL  I  do  not  think  there  is  any  ground  for 
saying  that  the  annuity  is  barred.    The  payment  up  to 

l»37iasirfb»enttotaketbeoaeeoutoftheetotuter  It 
i^  Aeipafom,  not  at  present  neceisary  that  I  should 
give  my  opinion  on  the  point  urged  by  Mr.  WaUur, 
that  the  cfaaige  of  the  annuity  on  the  real  estate  has 
oreated  a  trust;  nor  on  the  subordinate  question  raised 
on  behalf  of  the  Defendant^  that  the  arrears  of  the  an* 
unity  should  be  at  least  confim^  to  sigc  years  before  the 
oftbebilL 
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The  fonn  of  the  issue  should  foUow  that  in  Poipett  y. 
Mouchett  (a). 


/«4ine#a#f 


DiSECT  an  JMM,  whether  tha  words  '*  I  beqaeiUb,"  &Ct  (6)t  con- 
tained in  a  certain  pi^er  writing,  bearing  date  the  23rd  of  October, 
1805,  and  produced  in  this  cause,  were  part  of  the  last  will  and  tes- 
tamciit  of  Johm  Ktg^*    The  plaintia  in  eqottj  to  be  plaintiilb  at  law. 


Taa  isso^  wae  tried  at  the  Bristdi  Sununer  Assizes, 
he  win  was  produced  by  the  depu^  r^pstrar  of  the 
mrt  of  the  dioo^  of  IJaadaffy  with  the  pencil-niark 
pon  it»  which  aj^wared  to  have  been  drawn  through 
le  dause  bequeathing  the  annuity ;  no  oth#r  e?idepce 


Minute. 


Siaiemeni, 


(a)  6  liadd.  216. 


(b)  Sot  p.  30. 
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was  given.  The  learned  Judge  (Mr.  Jnsdoe  Erie) 
before  whom  the  iasue  was  tried  direeted  the  joiy,  that 
the  external  act  of  cancellation  was  not  of  itself  ocmr* 
diudye  as  to  the  rerocation  of  the  bequest,  but  that 
they  were  to  determine,  from  the  nature  of  die  act  done, 
and  the  formal  character  of  the  will  as  it  originally  stood, 
and  the  other  facts  of  the  case,  whether  that  act  was 
done  animo  revocandi,  or  whether  it  was  merely  ddl- 
berative.  The  jury  found  for  the  Fluntiflb.  The  De- 
fendant moved  for  a  new  trial 


Argwmtmt, 


Mr.  RomUfy,  Mr.  Montagu  Smith,  and  Mr.  Ebndey^ 
for  the  motion,  contended,  that  the  efiect  of  the  direo* 
tion  to  the  jury  had  been,  that  they  ought  to  find  a 
verdict  for  the  Plaintiffi,  unless  the  Defendant  proved 
that  the  testator  had  revoked  that  part  of  the  will ;  aad 
that  this  was  a  misdirection,  inasmuch  as  it  displaced 
the  onus  which  properly  lay  upon  the  plaintifis.  The 
will  came  out  of  the  proper  custody  at  the  death  of  the 
testator:  it  bore  upon  it  the  pencil  line  drawn  through 
the  clause  in  question.  The  erasure,  therefore,  was  to 
be  presumed  to  have  been  by  the  testator.  It  ex- 
pressed that  the  testator  meant  by  this  inchoate  act  to 
alter  his  will,  unless  he  should  rub  out  the  mark,  and  so 
efface  all  trace  of  his  intention,  and  again  set  up  the 
dause.  The  line  in  pencil  was  as  mudi  a  part  of  the 
instrument,  and  as  much  to  be  regarded,  as  the  words  in 
ink,  Diehentan  v.  Dickemon  {a) :  and  the  Defendant 
had  properly  abstiuned  at  the  trial  from  ^ving  any 
evidence,  leaving  it  to  the  Plaintifis  to  make  out  their 
case,  and  disprove  that  cancellation  was  intended.  The 
cases  cited  on  the  former  argument  were  again  referred 
to,  and  also  Riekards  v.  Mumford{b), 


(a)  2  PhiUimore,  173. 


(*)  Id.  23. 
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Ml.  WiaUer,  Mr.  Barrow,  and  Mr.  &adlam,  for  tlie 
PUntiffii,  opposed  the  motioii^  andai^gued  that  the  bur- 
den of  provmg  the  oaaeellation  Ixy  apon  the  Defendant^ 
and  diat  the  jury  had  beea  properly  directed  on  that 
pomt  The  will  as  originally  executed  was  certainly  in 
faToor  of  Margaret  Evan$,  the  act  or  mark  subae- 
qnently  made  was  at  least  equivocal;  and^  if  nothing 
more  was  shewn  to  explain  the  case,  there  was  no  pre- 
sumption of  law  which  would  destroy  the  e£Eect  of  a 
positive  act  by  an  equivocal  one:  Eirie  v.  jK«rAe(a)» 
Sutton  V.  8utt&n{b)j  Omant  v.  l^yrtr^e). 


The  ViCB-CHAKCBLiiOB  said,  that  he  did  not  think 
there  had  been  any  misdirection  in  the  summing-up  of 
the  learned  Judge.  Theleamed  Judge  had  left  it  to  the 
jury  to  determine,  whether  the  testator,  in  making  the 
erasure  on  his  will,  had  finally  dedded  to  revoke  the 
bequest  of  the  annuity:  he  told  them  that  there  was 
^  external  mark  of  cancellalion,  but  that  that  mark 
was  not  condusive,  and  that  it  was  for  them  to  decide 
quo  animo  the  act  was  done.  He  then  called  the  atten- 
tion of  the  jury  to  the  habit  of  the  testator's  mind,  as 
shewn  by  the  dear  and  formal  character  of  the  instru- 
ment as  it  originally  stood.  He  would  however  reserve 
his  judgment  on  the  motion  untO  after  the  argument  of 
the  case  on  the  equity  reserved,  when  the  same  point  of 
hw  would,  probably,  be  re-aigued. 


Jndfwuni. 


Mr.  Walker  and  Mr.  Headlam,  for  the  Plaintiffs. 
Mr.  BomUfy  and  Mr.  Ebnsley,  for  the  Defendant. 

(a)  4  Rom.  435.  Vera.  743.    See  Cowp.  52,  per 

(b)  Cowp.  812.  Lord  Mansfield, 
(e)  1  P.  Wnu.  313 ;  S.  C,  2 


Nov.  25th. 
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It  ifl  not  neoeflBWry  to  wpmt  ihe  argmtientt  oH  the 
qneBtioti  of  catioeUatioii*  The  other  pmnts  argued  Were, 
whetiieTi  as  the  Defendant  oontended,  the  arrears  of  the 
annuity  Ooght  to  be  oonfined  to  mx  jears  before  filing 
the  bill,  under  the  Btot<  8  ft  4  Will  4^  a  S7,  s.  42; 
Harrison  t.  Du^nan  (a)»  HtufluM  Y*  Kelfy{b)  t  or  whfr- 
ther^  aa  flid  pbuntiffii  oontended^  the  Defimdant  waa  a 
trustee  ftnr  the  payment  of  the  annuity,  and  in  that 
charaetet  liable  to  aooount  without  reference  to  the 
statute :  Hargrtaveu  t*  iCchett  (c)»  Ward  t.  Ardt  (i2), 
VauTiff  v.  Lord  fVatarpark  («),  Batfenser^  ▼•  FrMp  (f\ 
The  devifiees  in  trust,  by  whom  the  annuity  was  for- 
merly paid;  were  clearly  trustees,  as  well  for  the  annui- 
tant as  fbr  the  Deftndant:  Do$  d«  /%9if  v« IiiahoU${g)i 
and  the  rule  was,  that  the  estate  of  the  trustee  diould 
be  held  to  oonttnue  so  loiq;  as  any  of  the  trasts  for 
which  it  was  giren  temained  to  be  performed. 


Judgment. 
Dec.  M. 


Vice-Chakcbllor  : — 

Three  questions  were  argued  in  this  cause:  first, 
whether  the  clause  in  the  will  givini^  the  annuity  waa  or 
was  not  cancelled  or  retoked  by  the  pencil  enlsufe ;  and 
if  not,  secondly,  whether  the  annuity  wits  bound  by 
lapse  of  time :  and  if  the  first  two  questions  were  an-- 
swered  in  fktoUr  of  the  Plointiflb,  how  many  years*  ar^ 
rears  were  recorerable  ?  This  being  a  ohaige  upon  land, 
the  first  question  waa  sent  to  a  court  of  law,  and  the 
jury,  under  the  directions  of  the  learned  Judge,  found 
that  the  annuity  was  not  revoked  by  the  pencil  altera- 
tion. A  motion  was  then  made  for  a  new  larial,  and  the 
ground  of  the  application  was  not  so  much  that  the  ver- 


(a)  2  Dr.  &  War.  295. 

(b)  8  Dr.  St  War.  4S2. 
(e)  6  Madd.  389. 

(c^)  12  Sim.  472. 


(e)  13  Sim.  204. 
(/)  1  Coll,  18. 
(^)  1  B.  &  C.  830. 
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ikt  WM  ag«b«t  ih»  etideMe^  bot  ih«l  ihe  Jtidge  had 
gtten  impropef  direotkms  to  tlie  jatji  and  had  otnittad 
other  difeotkma  wUdi  he  ought  to  hare  giTeii«  Ab 
to  tfaa  dirooticma  gitm  being  knproper^  I  aee  no  grooiid 
for  Attt  obeonration.  Tho  allflged  Mdarion  waa  in  not 
dbwtiiig  the  jnrjr,  that,  piimA  flunot  the  pencil  etaiofe 
ihte  a  retoeaiioni  and  that  Aejr  wefe  therefinre  bound  to 
ftod  the  beqpicet  tetoked,  tudeia  eridenofi  waa  giTon  to 
eounteTYail  that  act  The  Judge  oertainlj  did  not  tell 
the  jnty  that  ihe  pencil  eraame  waa  a  levoeation^  but 
otdy  that  the  aet  waa  eqidvocal,  and  that  thejr  were  to 
deddei  ^Mm  the  eoUatatal  ftoia  and  the  nature  of  the 
alteratiofi^  whi«di  waa  in  penoil  initead  of  the  more  du- 
laMe  material)  inki  what  e^ot  waa  to  be  giren  to  it; 
and  the  Jm^  obaerred  Tory  properlj  that  the  teatator 
had  taken  pidns  to  haTe  the  will  ibnnally  drawn  upland 
had  flfterwatda  made  pendl  alterattoaa.  Omitting  the 
caae  of  Jfeae*  ▼.  Jfta«#(a)i  it  appeara  to  me,  thatiinlhe 
eaaea  of  Piarkfyk  ▼•  Bainbridge  (h\  BaUMcrofi  v.  Hut^ 
fer  {e\  iM&miiti^  v.  Adana  (rf)^  Sdwardk  ▼•  Ai6g  (e), 
and  Jba^AM  y«  H9MkM{f\  the  leaiued  Judgea  hate  all 
conrfdered  that  a  petidl  altenition  may  be  finali  or  that 
it  may  be  deUberatiYe ;  and  that)  from  tiie  nature  of  the 
act,  they  eonaider  it,  primA  ftcte,  aa  deliberatiTe  and  not 
final.  Hiat  Tiew  haa  alwaya  been  taken  in  the  eodeai- 
aaticd  oourt»--^mitting  that  any  circumatanoe  appear- 
ing upon  the  fiiee  of  the  will,  or  ikcte  appearing  by  ex«- 
trintib  eyidettoe,  must  be  taken  into  aooount  in  deciding 
thequeatioui  ItiaimpoeMblenottofbelthefe^eeGf  what 
the  karned  Judges  have  eaid*  Etery  man  who  makes 
an  alttfatton  in  ink,  auf^poaee  that  alteration  to  remain, 
fhir  the  material  cannot,  without  mu^sh  labour,  be  got 


(a)  18  Vefl.  848. 
(5)  3  Plullimore,  321. 
(e)  2  Hagg.  68. 


(d)  1  Add.  403. 
\e)  1  Hagg.  490. 
(/)  Id.  821. 
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Hd  of;  but  with  respect  to  aMenitioiis  in  pencil,  the 
probability  is  that  they  have  been  made  as  notes  for  the 
purpose  of  altering  the  instnimenty  to  be  changed  as  the 
testtttor  thinks  fit.  The  act  is  deliberative^  and  I  cannot 
saj  that  the  learned  Judge  did  not  do  right  when  he  so 
stated  the  law  of  the  cas^  and  left  it  to  the  jury  to  con- 
sider the  effect  of  the  alteration.  He  clearly  defined 
the  question  intended  to  be  referred  to  them,  and  left  it 
to  the  jury  as  distinctly  as  it  could  be  left.  In  that 
view,  therefore^  of  the  case,  I  do  not  see  any  ground  to 
alter  their  condusion.  I  do  not  understand  Sir  fFUSam 
Grant,  in  Menee  v.  Mause,  as  meaning  to  lay  down  any 
abstract  rule.  In  that  case  there  was  a  reuduary  danae, 
and  a  pencil  line  drawn  through  the  residuary  clause, 
so  far  as  it  related  to  the  disposition  of  the  property ; 
but  the  words  '^and  as  to  all  my  ready  money, 
securities  for  money,^  &c.,  whidi  were  descriptive 
of  the  property,  were  left  standing.  Against  the  re- 
siduary clause  in  the  margin  the  testator  had  written, 
'*  This  is  to  be  particularly  noted;"  ^ving  as  a  reason 
for  the  erasure  that  he  meant  to  make  a  different  dis- 
position of  some  portraits  and  other  specific  articles. 
Then,  in  the  residuary  clause,  there  were  some  direc* 
tions  ^ven  as  to  advances  for  his  natural  sons  and  a 
nephew,  and  opposite  to  that  the  testator  had  written 
in  the  margin,  **  This  should  be  modified."  Sir  ^t/- 
Uam  Grant,  having  the  erasure  and  the  notes  in  the 
margin  before  him,  came  to  the  conclusion  that  the 
testator  did  intend  to  revoke  the  residuary  bequest; 
that  he  intended  to  revoke  it  so  far  as  the  disposing 
part  went;  and  that  he  had  intended  also  not  to  leave 
the  other  part  standing  agiunst  which  he  had  written 
that  it  was  <^  to  be  modified."  I  cannot  understand  Sir 
fFUHam  Grant  as  intending  by  tiiis  decision  to  lay 
down  any  abstract  rule  of  law  different  from  that  which 
has  been  recognised  by  other  Judges.    In  this  case  I 


CASES  IN  CHANCERY. 


49 


am  of  opinion  that  die  learned  Judge  did  not  miecarry 
in  point  of  law,  in  not  directing  the  jury  that  they  were 
bound  to  assume  a  revocation  unless  the  contrary  was 
proved.  The  jury  were  directed  to  consider  the  nature 
of  the  act  done, — the  course  the  testator  had  taken  in 
executing  a  formal  instrument,  and  all  the  surrounding 
facts  which  were  brought  to  their  attention ;  and  the 
Judge  was  satisfied  with  the  verdict  I  see  no  ground 
for  directing  a  new  triaL 


IQU. 


Jfudgmmi, 


The  question,  whether  the  annuity  was  barred  by 
lapse  of  lime,  I  disposed  of  when  I  directed  the  trial  at 


The  question  which  remains  is,  as  to  the  arrears  of 
the  annuity  recoverable, — whether  for  only  six  years 
before  filing  the  bill,  or  the  entire  arrears  from  the  year 
1827.  I  have  not  a  doubt  as  to  the  construction  of 
the  42nd  section  of  the  act  (a).  That  section  declares, 
''  that  no  arrears  of  rent,  or  of  interest  in  res{)ect  of  any 
sum  of  money  charged  upon  or  payable  out  of  any  land 
or  rent,  shfdl  be  recovered  by  any  distress,  action,  or 
suit,  but  within  six  years  next  afler  the  same  respec- 
tively shall  have  become  due  "  &c.  That  unquestion- 
ably confines  the  plaintiffs  in  this  case  to  six  years' 
arrears,  unless  they  are  within  the  saving  clause  in 
which  land  or  rent  is  vested  in  a  trustee  upon  an  ex- 
press trust,  in  which  case  the  right  of  the  cestui  que 
trust  shall  be  deemed  to  have  first  accrued  *'at  and  not 
before  the  time  at  which  such  land  or  rent  shall  have 
been  conveyed  to  a  purchaser  for  a  valuable  consider- 
ation (6)"  &c.  The  present  case  is  one  of  land  devised 
to  a  person,'  not  upon  trust,  but  subject  to  and  charge- 

(«)  3  &  4  Will.  4,  c.  27, 
[h)  Sect  25.    See  Attornetf-Qeneral  v.  FUnt^  4  Hare,  147. 
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able  with  an  annuity,  and  the  question  i8,  whether  the 
beneficial  owner  of  an  estate,  charged  with  the  payment 
of  an  annuity  under  a  will  is  a  direct  trustee,  so  that 
the  annuitant,  though  making  no  claim  for  twenty 
years,  can  afterwards  daim  the  whole  arrears.     If  there 
be  a  devise  to  trustees  in  trust  to  pay  an  annuity^  and 
no  purchase  for  value  intervening,  the  86th  section  will 
govern  the  case.    But  this  is  a  devise  of  land  to  a  pei^ 
son  beneficially,  subject  to  a  charge.     Looking  at  the 
42nd  section,  it  appears  to  me  impossible  not  to  see  that 
there  are  many  cases  of  express  charge,  where  that  sec- 
tion would  prevent  the  annuitant  fix>m  recovering  more 
than  six  years'  arrears.     Suppose  the  owner  of  an  estate 
to  acknowledge  a  sum  of  money  to  be  lent  to  him,  and 
to  agree  that  certain  specific  lands  shall  stand  charged 
with  the  payment  of  the  money  and  interest.     That  is 
an  express  charge  by  contract.     If  that  money  is  due  in 
the  form  of  a  charge,  then  it  is  a  case  contemplated  by 
the  42nd  section,  in  which  a  person  having  a  direct 
charge  cannot  recover.     I  do  not  see  how  to  avoid  that 
consequence,  except  by  the  argument  that  there  is  a  dis- 
tinction between  a  devise  of  land  to  a  person  subject  to 
a  charge,  and  a  charge  upon  land  by  act  inter  yivos. 
But  even  that  argument  does  not  meet  the  objection ; 
for,  by  the  terms  of  the  act,  no  ^^  interest  upon  any  sum 
of  money  charged  upon  or  payable  out  of  any  lands  or 
rent,"  can  be  recovered  by  any  action  or  suit,  but  within 
six  years  (a).     Suppose  the  chaise  upon  an  estate  to  bo 
created  by  will,  yet  the  Court  will  not  give  more  than 
six  years'  interest.     Suppose,  again,  the  testator  to  give 
a  legacy,  and  to  direct  that  it  shall  be  a  charge  upon 
land  with  interest  until  payment.     There  the  charge  is 
created  by  will,  and  yet  according  to  the  terms  of  the 


(a)  Sect.  42. 
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act  interest  could  not  be  recovered  for  more  than  six 
yean. 

My  opinion  is,  that  neither  upon  principle  nor  au- 
thority can  this  be  oonodered  as  a  case  of  express  trust 
irithin  the  act  as  between  the  plaintiffs  and  ihe  defend- 
ant Where  an  annuity  is  given  by  will,  and  the  real 
estate  of  the  testator  is  charged  with  the  payment  of  it, 
and  then  the  estate  is  simply  devised,  charged  with  the 
payment  of  the  annuity,  my  opinion  is,  that  that  is  not  a 
case  of  express  trust  within  the  26th  section  of  the  sta- 
tute. It  is  a  bequest  or  devise  which  creates  a  liability 
in  iavour  of  the  annuitant,  but  it  does  not  impose  any 
fiduciary  character  upon  the  devisee.  The  cases  of 
Hughes  v.  KeUy  (a),  and  Harrison  v.  Duignam  (b)y  sup- 
port this  conclusion.  The  arrears  of  this  annuity  must 
therefore  be  confined  to  six  years. 


61 


1845. 


^F  SNSy^^W^Sv  V 


(a)  3  Dr.  &  W.  482. 


(h)  3  Dr.  &  W.  392. 


COLE  V.  JEALOUS.  uth  8^  \m 

AMUEL  JEALOUS,  by  his  will,  dated  in  1840,  DcTiscofa 
devificd  his  copyhold  estates  holdcn  of  the  manor  of  tolhree  true"  * 
Sttfttm  Holland,  in  the  county  of  Lincoln,  parcel  of  the  ^'  upon  trust 

•'  *^  to  permit  A.  to 

Dnchy  of  Lancaster,  to  three  trustees,  upon  trust,  to  occupy  the 
pennit  his  son,  Henry  Jealous,  to  occupy  the  same  during  the  rents  and 
Ms  life,  or  to  let  or  demise  the  same,  and  pay  the  rents  j^^^hU  ml7md 

after  the  death 
of  A.  upon 
trust  to  sell  the  eftate  and  divide  the  proceeds  amongst  the  children  of  A. ;  and  girt  of  the 
tertator's  reaidaarT  estate  to  the  trustees  upon  other  trusts,  but  charged  with  debts  and 
"  the  costs  and  diarges  of  proving  and  executing  **  the  will : — Held,  that  the  fines  pay- 
sble  on  the  admlMion  of  the  devisees  in  trust  to  tiie  copyhold  estate  were  not  part  of  the 
ooiti  and  charges  of  executing  the  will  to  be  borne  by  the  residuary  estate,  but  that  such 
eipcnses  of  admi«aon  were  a  diarge  upon  the  copyhold  estate  bo  devised* 

£  2 
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and  profits  to  his  said  son  for  hb  life,  and  after  his  de- 
ceose,  or  in  bis  lifetime,  if  the  trustees  should  think  fit, 
to  sell  the  said  estates,  and  divide  the  residue  equally 
amongst  the  children  of  his  said  son.     The  testator 
then  devised  other  estates  to  the  same  trustees  for  others 
of  his  children,  and  desired  the  residue  of  hb  estates  to 
be  sold,  and  charged  the  proceeds  of  such  sale,  and  the 
monies  to  arise  from  his  personal  estate,  with  the  pay- 
ment of  his  debts,  (except  the  mortgage  debts  charged 
on  the  estates  spedfically  devised),  and  his  funeral  ex- 
penses, and  the  costs  and  charges  of  proving  and  ex- 
ecuting his  said  will;  and  the  testator  then  directed 
part  of  the  fund  to  be  invested  for  the  benefit  of  lus 
widow  and  certain  of  his  children ;   and,  after  giving 
some  legacies,  he  bequeathed  all  the  residue  of  the 
monies  arising  from  his  real  and  personal  estate  to  his 
son  Samuel  Jeahust  (one  of  the  trustees),  for  his  own 
use  and  benefit ;  and  he  appointed  the  same  trustees  to 
be  executors  of  his  will. 


The  Plwitiffs  were,  after  the  death  of  the  testator, 
admitted  tenants  of  the  copyhold  estate  devised  to  them 
in  trust  for  the  son  Htnry  and  his  children.     The  fines 
and  fees  due  to  the  lord  and  steward  of  the  manor,  up- 
on such  admittance,  amoimted  to  480/.  5«.  6dl     Henry 
Jealous  did  not  pay  this  sum,  and  actions  were  brought 
against  the  Plaintifis  to  recover  it ;  whereupon  they  jiaid 
it,  as  they  alleged,  out  of  their  own  monies,  and  filed 
their  bill  agunst  Henry  Jealous  and  his  children  ibr 
repayment 


The  Defendants,  by  their  answer,  said,  that  the  tes- 
tator was  well  acquainted  with  the  customs  of  the 
manor  of  Sutton  Holland;  and  that  the  maximum  fine 
would  be  required,  and  knew  that  the  Defendant,  Henry 
Jealous,  had  no  means  of  paying  the  fine;  and  tlmt  it 
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was  not  the  intention  of  the  testator  that  the  costs  of 
the  admii^on  of  the  trustees  to  the  copyholds  should  be 
raised  by  sale  or  mortgage  of  such  estates ;  but  it  was 
his  intention  that  the  same  should  be  paid  out  of  the 
fund  provided  by  him  for  executing  the  trusts  of  the 

win. 
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Mr.  RomUbf  and  Mr.  HAerdeUi  for  the  Plaintiffs,     Argwmvd, 
moitiotted  Bivefs  case  (a),  and  Holder  y.  Preston  {b). 

Mr.  James  Parker  and  Mr.  W.  M.  James,  for  the  De- 
fendants.— ^The  testator  has  created  a  particular  fund 
for  defraying  the  costs  of  executing  his  will ;  and  that 
win  required  that  the  trustees  should  procure  the  legal 
estate  in  the  copyhold  premises  to  be  vested  in  them ; 
they  accordingly,  in  pursuance  of  these  trusts,  were  ad- 
mitted tenants  of  the  manor  in  respect  of  this  estate, 
and  thereby  incurred  the  legal  liability  to  the  lord  of 
the  manor.  The  expenses  of  the  admission  are  there- 
fore dearly  a  charge  incurred  in  executing  the  trusts  of 
the  wOl,  and  payable  out  of  the  residuary  fund  de- 
signated for  that  purpose.  The  testator  has,  moreover,  re- 
stricted the  power  of  the  trustees  in  mortgaging  the  estate 
to  the  amount  already  charged  thereupon,  and  allowed 
them  to  create  a  mortgage  for  that  amount  only  in  case 
of  the  existing  mortgage  being  caUed  in.  It  must  be 
therefore  inferred,  that  the  testator  did  not  intend  the 
fines  to  be  raised  out  of  the  devised  estate. 


Vice-chancellor  : — 

I  have  read  the  will  in  this  case,  and  my  opinion  is, 
that  the  residue  ought  not  to  bear  the  ex{)euse  of  the 


Judgmentt 


(a)  Sir  Fra.  Moore,  890. 


(h)  Sorjt.  Wilson,  400. 
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1845.        admiflsioiL    The  general  rule  is,  no  doubt,  that,  where  a 
property  is  devised  specifically,  the  devisee  takes  it 
subject  to  every  burthen  upon  it;  he  takes  it  cum 
onere,  as  the  common  expression  is.     Mr.  Jamu  Parker 
ndffvwiU     QjgyQJ^  ^i  the  fine  in  this  case  was  not  a  charge  upon 
the  estate,  and  that  I  think  may  be  admitted.    But  the 
propodtion,  that  a  party  takes  an  estate  cum  onere  is 
not  confined  to  these  charges,  which  are,  properly  speak- 
ing, charges  upon  the  estate;  it  indudes  all  charges 
which  the  ownership  of  the  property  entails  upon  the 
party  who  takes  it,  whether  they  are  charges  upon  the 
estate  or  charges  upon  the  person  in  respect  of  the  estate. 
In  the  case  of  a  specific  bequest  of  leasehold  property, 
or  copyhold  property,  no  doubt  the  party  to  whom  it  is 
given  would  have  to  pay  the  charge  of  taking  upon  him- 
self the  estate.    The  oircumstanoe  that  it  is  given  to 
him  for  life,  with  remainders  over,  does  not  exempt 
him,  or  some  of  those  to  whom  it  is  given,  from  bearing 
the  charge.     In  this  case,  it  is  ^ven  to  trustees  for  one 
party  for  life,  with  remainder  over  for  his  children ;  but 
it  is  not  the  less  a  specific  devise  of  that  property,  and 
the  charges  of  the  admission  must  &11  upon  the  benefi* 
oial  owners,  or  some  of  them,  unless  the  words  of  the  will 
are  sufficient  to  shew  that  it  was  the  intention  of  the 
testator  that  these  charges  are  to  be  paid  out  of  the 
residue  of  his  estate.    The  residue  is  given  to  the  trus- 
tees, and  out  of  the  reddue  they  are,  among  other 
things,  to  pay  the  costs  of  executing  the  wilL    I  appre- 
hend, that,  within  the  description  of  the  costs  of  ex- 
ecuting the  will,  the  charges  of  admission  to  copyhold 
property  cannot  be  included.     It  is  not  more  a  part  of 
the  costs  of  executing  the  will  than  the  payment  of 
legacy  duty  is  a  part  of  such  costs.     Without,  however, 
relying  on  analogous  cases,  I  apprehend,  that  the  ex- 
pression, '^  charges  of  executing  a  will,"  has  a  meamng 
very  far  short  of  including  the  expenses  of  admitting 
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the  devisees  to  a  copyhold  estate.     That  is  not  the  im-        i8i5. 
fori  of  the  words.  q^^^ 


V. 

Jbalods. 


Declare,  that  the  fine  paid  by  the  PlaintiiFs  is  a  charge  upon  the         Dtem* 
copyhold  estate,  devised  to  the  Plaintifi  in  trust  for  the  Defendants, 
Uemry  JeakuM  and  his  ebildren :  the  decree  to  be  without  prejudice 
to  any  question  between  the  Defendants  as  to  the  proportions  in 
which  they  are  to  contribute  to  such  fine. 


WAY  17.  BASSETT.  4M,  5M,  * 

^  Ith  November, 

Olfi  RICHARD   BASSETT,  Robert  Clarke,  and  A.  deposited 
Charles  Basseii  Roe,  carried  on  the  business  of  bankers  c!!*a^D.,who 
at  Newport,  in  the  Isle  of  Wight,  in  partnership  together,  J^|^"^|^!" 
until  August,  1825,  under  the  style  of  Sir  Richard  Bhip,  and  re. 

oeiTcd  from 

Bauett,  Clarke,  and  Roe.  them  notes,  in 

which  they  pro 

On  the  7th  of  May,  1825,  David  Way'deposited  with  Smtheam^w 

three  months 
after  Bgfat,  with  tnterast.  B.  died  in  Msrdi,  1837t  having  appointed  C.  and  another  hu 
execators.  C.  and  D.  oontiniied  the  banking  business  in  the  same  name  uitil  1842,  and 
iatsKSt  was  regolarly  paid  on  the  notes  by  Sm  firm  until  that  time,— the  payment  being 
indorsed  npon  the  notes,  and  signed  by  one  of  the  partners  or  their  clerk.  In  December, 
1B43,  the  execators  of  A.  filed  their  bUl  against  the  execators  of  B.,  snd  the  defisees 
onder  his  will,  for  payment  of  the  amonnt  of  the  notes  out  of  the  personal  or  real  estate 
of  B. : — Held,  that  the  acts  of  the  sarriving  partners  of  B.  had  not  the  effect  of  taking  the 
debt  npon  the  notes  oat  of  the  operation  o?  the  Statute  of  Limitations  ts  against  Uie  real 
or  personal  estate  of  the  deceased  partner. 

A  creditor  of  a  partnership,  against  whose  debt  the  estate  of  a  deceased  partner  is  in  a 
nit  directly  institnted  against  tiiat  estate  entiUed  to  the  proteetion  of  the  Statate  of  Limit- 
ations,  csnnot  (on  a  bill  against  the  sarviTing  partners  and  the  representatiTes  of  the  estate 
of  the  deeessed  partner,  sUeglng  that  the  soniving  partners  are  indebted  to  the  deceased 
psrtner)  reooTer  his  debt  against  the  separate  estate  of  sach  deceased  partner,  on  the  ground 
of  tiie  eqnity  of  the  partners  amongst  themseWes  to  enforce  an  adjustment  of  the  partner- 
ddp  transsetums ;  for  the  creditor  can  at  the  utmost  only  stand  in  the  place  of  the  snnriTing 
pirtDers  as  against  the  estate  of  the  deeessed  partner,  and  in  such  a  case  the  surming 
putnos  hate  no  ehdm  on  the  estate  of  the  deceased. 

Acts  done  by  one  of  the  snnrifiag  partners,  who  was  exeentor  of  the  deceased  partner, 
and  which  the  snrriTing  partners  were  in  that  character  bound  to  do,  cannot  prim&  facie 
be  considered  to  have  bm  done  in  the  character  of  executor. 

Where  a  pronisBory  note  wss  made  payable  at  a  certain  time  after  sight,  with  interest 
thereon,  and  the  interest  was  duly  paid  for  scTcral  years,  (ss  the  bill  slleged),  the  Court 
held,  that  the  note  must  be  taken  to  hsYe  been  acted  upon  acodTding  to  its  form  and 
tcDonr ;  snd  therefore,  that  the  presentment  for  sight  must  have  been  doly  made  before  the 
interest  was  paid ;  and  that  the  payment  became  due  upon  the  note  at  the  prescribed  date 
^ter  sodi  presentment,  and  that  the  Statute  of  Limitations  would  begin  to  run  from  th» 
tisw  the  payment  so  became  due. 
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the  firm  of  Sir  Richard  Basseit,  Clarke,  and  Roe,  the 
eiim  of  400/.  at  interest,  and  took  a  receipt  for  the  same 
as  follows : — "  No,  295,  Bank,  Newport,  Isle  of  Wight, 
7th  May,  1825.  Received  of  Mr.  D.  Way  400/.  on 
account; — for  Sir  Richard  Bassett,  Clarke,  and  Bee: 
C.  B.  Roe,  400/L,  at  3^  per  cent,  per  annum." 

In  August*  1825,  Robert  Clarke  died,  and  Thomas 
Blackford  became  a  partner  in  the  firm,  which  then 
took  the  style  of  Sir  Richard  Bassett,  Roe,  and  Black- 
ford* 

On  the  2l8t  January,  1826,  David  Way  deposited 
with  the  firm  of  Sir  R.  Bassett,  Roe,  and  Blackford,  a 
sum  of  500/.,  and  received  a  promissory  note  as  fol- 
lows :  — "  No.  435,  Bank,  Newport,  Isle  of  Wight  I 
promise  to  pay,  three  months  after  sight,  Mr.  David 
Way,  or  order,  500/1,  with  interest  after  the  rate  of 
3/.  \0s,  per  cent,  per  annum,  value  received  the  2l8t  of 
January,  1826;— for  Sir  Richard  Bassett,  Roe,  and  Blacks- 
ford;  500i  C.  B.  Roe.  Entered  J.  Cowdry.^  And  on 
the  22nd  January,  1831,  David  Way  deposited  with 
the  same  firm  a  sum  of  1500/.,  and  took  a  promissory 
note  as  follows: — *No.  1332,  Bank,  Newport,  Isle  of 
Wight  I  promise  to  pay,  three  months  after  sight, 
Mr.  David  Way,  or  order,  1500/1,  with  interest  aft;er  the 
rate  of  3/.  \0s.  per  cent,  per  annum,  value  received, 
22nd  of  January,  1831 ; — for  Sir  Richard  Bassett,  Roe, 
and  Blackford:  C.  B,  Roe.  Entered  J.  Coufdry.^  No  in- 
terest was  paid  to  David  Way  on  his  deposit  during 
the  lifetime  of  Clarke,  but  he  received  the  interest  due 
on  the  accountable  receipt,  and  on  the  two  promissory 
notes  regularly,  until  his  death,  from  the  firm  of  Sir 
Richard  Bassett,  Roe,  and  Blackford. 


In  September,  1831,  David  Way  died,  having  ap- 
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pointed  the  Plaintiffs  his  executors.  On  the  28  th  of  iai5. 
February,  1835,  the  Plaintifis,  as  such  executors,  depo- 
rted with  the  same  firm  the  sum  of  1000/.,  belonging  to 
the  estate  of  David  fVay,  for  which  they  received  a  pro> 
misBory  note,  as  follows: — ^'  No.  2481,  Bank,  Newport, 
lik  of  Wight  I  promise  to  pay,  three  months  after 
dgfat,  the  executors  of  the  late  David  Way,  or  order, 
lOOOJl,  with  interest  after  the  rate  of  ZL  10«.  per  cent, 
per  annum,  value  received,  28th  February,  1835; — for 
Sir  Richard  Bassett,  Roe,  and  Blackford:  C.  B.  Roe:' 
The  Plaintiff,  as  the  executors  of  David  Way^  regularly 
reodved  the  interest  on  the  amount  deposited  by  their 
testator  and  themselves  from  Sir  Richard  Bassetty  Roe, 
and  Blackford,  during  the  life  of  Sir  Richard  Bassett. 

On  the  12th  of  March,  1837,  Sir  Richnrd  Basseii 
died,  having  devised  and  bequeathed  his  real  and  per- 
eonal  estate  to  James  White  Bassett,  Elizabeth  Bassett, 
Charles  Bassett  Roe,  and  others,  and  appointed  James 
Wldte  Bassett  and  Charles  Bassett  Roe  executors  of  his 
wflL  Afler  the  decease  of  Sir  Richard  Bassett,  the  sur- 
viving partners.  Roe  and  Blackford,  carried  on  the  busi* 
ness  under  the  same  style, — the  names.  Sir  Richard  Bas^ 
sett.  Roe,  and  Blackford,  being  still  retained  on  the  door 
of  the  bank,  and  in  the  books  and  other  documents  of 
the  concern ;  and  the  Plaintiffs  received  from  the  firm 
the  interest  on  the  several  deposits.  This  continued 
until  May,  1842,  when  the  customers  of  the  Bank  were 
bvited  to  transfer  their  accounts  to  the  Isle  of  Wight 
Joint^tock  Bank.  No  interest  was  paid  on  the  de- 
podts  after  December,  1842.  In  December,  1843, 
Charles  Bassett  Roe  and  Thomas  Blackford  became 
bankrupt. 

On  the  13th  of  December,  1843,  the  Plaintiffs,  the 
executors  of  David  Way,  filed  their  bill  on  behalf  of 
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1845.  themaelyeB  and  all  other  the  creditors  of  Sir  Richard 
Bassett  against  James  White  Bauett  and  Charles  Bassett 
Roe,  and  the  other  persons  who  were  devisees  and  lega- 
tees under  the  will  of  Sir  Richard  Basseti,  praying  that 
an  account  mif^t  be  taken  of  what  was  due  to  the  Plain* 
ti&  for  principal  and  interest  on  the  deposits,  and  of  all 
the  other  debts  and  liabilities  of  Sir  Richard  BaueU,  at 
his  death;  and  an  account  of  his  personal  estate  and 
effects  received  by  James  White  Roe  and  Charles  Bassett 
Roe,  and  of  the  rents,  profits,  and  produce  of  the  real 
estate  of  Sir  Richard  Bassett,  which,  since  his  death, 
had  been  received  by  the  said  devisees ;  and  an  account 
of  what  had  been  paid  to  his  legatees,  that  the  legacies 
might  be  refunded,  and  the  real  estate  sold;  and  that 
the  personal  estate,  the  legacies  when  refunded,  and  the 
proceeds  and  rents  and  profits  of  the  real  estate  might 
be  applied  in  satisfaction  of  the  debts  of  Sir  Richard 
Bassett,  including  what  was  owing  to  the  Flainti&,  in 
a  due  course  of  administration. 

As  a  ground  for  the  relief  sought,  the  bill  alleged,  that 
Charles  Bassett  Roe  was  the  principal  acting  executor 
of  Sir  Richard  Bassett;  and  that,  in  the  payment  of  in- 
terest on  the  deposits,  he  had  acted  as  such  executor,  and 
had  spoken  of  himself  as  such  executor  to  the  Plaintiffs 
and  the  customers  of  the  bank ;  that  the  continuance  of 
the  name  of  Sir  Richard  Bassett  in  the  firm,  and  the  &ct 
that  Charles  Bassett  Roe  was  his  principal  acting  execu- 
tor, were  notorious,  and  contributed  much  to  the  credit 
of  the  bank ;  that,  after  the  death  of  Sir  Richard  Bas- 
sett, the  PlaintifFs  gave  credit  to  the  bank  on  the  suppo- 
sition and  belief,  that  the  estate  of  Sir  Richard  Bassett 
continued  liable,  and  that  Charles  Bassett  Roe  repre- 
sented that  estate.  The  bill  stated,  that  Charles  Bassett 
Roe  and  James  White  Bassett  were  indebted  to  the 
estate  of  Sir  Richard  Bassett  as  such  trustees  and  exe- 
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cutors,  and  that  Charle9  BcMttt  Roe  and  Thamat  Black- 
ford were  alao  laigely  indebted  to  that  estate.  The  bill 
abo  stated,  that  the  estate  of  Sir  Richard  Basseit  was 
indebted  to  divers  other  persons  as  well  as  to  the  Plain- 
tiffin  in  a  large  amount,  and  that  his  real  and  personal 
estate,  though  oonuderable,  was  insufficient  for  the  pay- 
ment of  his  debts. 

The  greater  part  of  the  Defendants,  by  their  answers, 
said  that  the  debts  claimed  by  the  Plaintiffs,  if  any  such 
were  ever  due,  accrued  more  than  six  years  before  the 
filing  of  the  bill;  that  the  surviving  partners  had  con- 
tinued the  business  of  the  Bank,  and  assumed  the  debts 
of  the  old  firm ;  and  that  the  Plaintiffs  had  accepted  the 
credit  of  the  surviving  partners;  and  the  Defendants 
claimed  the  benefit  of  the  Statute  of  Limitations. 

The  payments  of  interest  on  the  notes  were  indorsed 
on  the  notes  from  time  to  time,  as  they  were  made ;  and 
the  indorsement  was  signed  either  by  the  principal  clerk 
in  the  bank,  or  by  one  of  the  partners.  Upon  the  face 
of  the  three  promissory  notes  was  written,  by  Thomas 
Blackford,  one  of  the  partners,  the  words,  '^  Accepted 
nth  March,  1843— Batsett  Sf  Co.''    At  the  hearing. 


1845. 


SMemaU. 


Mr.  Romilfy  and  Mr.  Giffard,  for  the  Plaintiffs. 

Sir  Richard  Bassett  was  a  partner  in  the  bank  at  the 
time  of  his  death,  and  the  Plaintiffs  were  creditors  of  the 
bank:  they  might  then  have  pursued  the  assets  of  Sir 
Richard  Bassett  for  their  debt :  Primrose  v.  Bromley  (a), 
CoweU  V.  Sihes  (i),  Wilkinson  v.  Henderson  (c),  Brown 
V.  Weatherby  {d)y    Thorpe  v.  Jackson  {e).     That  right 


Argument. 


(a)  1  Atk.  89. 

{h)  2  Roas.  191. 

(c)  1  MyL  ft  K.  582. 


{d)  12  Sim.  6. 

(e)  2  Y.  &  Coll.  553. 


JtTgltMtWi* 


60  CASES  IN  CHANCERY. 

1845.  still  remains,  unless  it  can  be  shewn  that  it  has  been 
barred.  The  Defendants  allege  that  the  claim  is  barred, 
first,  bj  the  operation  of  the  Statute  of  Limitations ; 
and,  secondly,  by  the  acts  of  the  Plaintiffs  in  accepting 
the  liability  of  the  surviving  partners  in  dischai^  of  that 
of  the  deceased.  The  first  answer  is,  that  the  debt  has  been 
kept  on  foot  by  the  payment  of  interest  The  interest 
was  due  on  a  debt  which  was  still  a  partnership  debt; 
for,  notwithstanding  the  death  of  Sir  Richard  Bassetty 
the  partnership  would  continue  until  the  affidrs  should 
be  wound  up:  Craw$hay  v.  Collins  {a),  fVilsan  v.  Green- 
tcood{b\  Crawshay  v.  Mauk{c).  Then  the  question 
is,  whether  the  party  making  the  payment  was  in  a 
situation  to  bind  the  partnership  and  the  estate  of  the 
deceased  partner.  Now,  the  payment  was  made  by  the 
surviving  partner;  and  so  long  as  the  qualified  partner- 
ship remained,  and  so  far  as  the  act  which  was  done  was 
in  the  execution  of  the  duties  or  powers  which  that 
qualified  partnership  imposed  or  gave,  the  act  would 
bind  the  partnership:  Whitcomb  v.  Whitinff{d),  Wyatt 
V.  Hodion  (c),  Ckannell  v.  Ditchbum  (f).  Crass  v.  £e^ 
dinsfield(ff).  The  fact,  that  the  partnership  was  other- 
wise dissolved.  Wood  v.  Braddock{k),  and  that  one  of 
the  partners  was  dead,  Burleigh  v.  StoU  (t)  does  not  pre- 
vent the  admission  thereby  made  from  binding  both  the 
contracting  parties, — ^the  survivors,  andthe  estate  of  the 
deceased.  The  interest  was  paid,  moreover,  not  only 
by  one  who  was  surviving  partner,  but  by  one  who  was 
also  executor  of  the  deceased  partner;  and  all  the  efiect 
would  be  given  to  that  payment  which  could  be  attri- 
buted to  it,  supposing  it  to  be  done  in  either  character : 

(a)  15  Ve8.  218.  {t)  8  Bing.  30f). 

{b)  1  Swans.  471.  (/)  5  M.  &  W.  494. 

(c)  Id.  495.  {g)  12  Sim.  35. 

{d)  Doug.   652;   and  sco  1  \h)  1  Taunt.  104. 

Smith'a  Leading  Casen,  p.  318.  (i)  8  B.  &  C.  36. 
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VdUanqf  v.  Noble  (a).    But,  apart  from  the  effect  of  the        1845. 
payment  of  interest^  the  debt  was  the  debt  of  the  firm, 
and  to  be  paid  out  of  the  partnership  property.     Kow, 
eveiy  partner  was  entitled  in  equity  to  have  the  accounts 
of  the  partnership  taken,  the  debts  got  in,  the  liabilities     '^^ 
paid  off,  and  the  surplus  divided,  or  the  deficiency  sup- 
plied, amongst  or  by  the  several  partners,  according  to 
their  respective  shares  or  rights.     This  equity  of  the 
partners  themselves,  a  creditor  of  the  partners  was  en* 
titled  to  pursue :  Ex  parte  fVUliams  (&),  Ex  parte  Ken-' 
daU  (c),  Gray  v.  C/usweU(d).    If  the  accounts  between 
the  partners  were  open  and  unsettled,  and  the  surviving 
partner  were  still  liable,  the  deceased  partner  could  not 
be  discharged:    Bratthwaite  v.  Britain (e),  Winter  v. 
Lmet^f),    In  tlus  case,  moreover,  the  form  of  the  pro- 
missory notes  prevented  the  operation  of  the  Statute  of 
Limitations  as  to  them.     The  promise  was  to  pay,  not 
at  any  certain  date,  but  ^*  three  months  aAer  sight.'' 
The  debt,  therefore,  was  not  due  until  three  months 
afW  presentation  for  payment ;  and  the  notes  were  not 
presented  for  payment  until  March,  1843;  it  was  there- 
fore only  from  that  date  that  the  statute  could  be  said 
to  run :   Sutton  v.   Toomes  {ff),  Dixon  v.   NuttaU  (A), 
Ilobnes  v.  Kerrison  (t).     The  absence  of  any  present- 
ment of  the  notes,  in  fiict,  for  sight,  until  1843,  is  ap- 
parent on  the  circumstances.     The  interest  was  evi- 
dently paid  upon  the  notes  as  soon  as  it  was  demanded : 
there  is  nothing  to  intimate  that  the  note  was  presented 
for  *^  sight "  at  a  certain  time,  and  again  for  payment  of 
the  interest  three  months  afterwards.    The  strict  tenour 
of  the  notes  was  not  therefore  pursued ;  the  notes  were 

(a)  3  Mer.  611.  (/;  4  Myl.  &  Cr.  101, 

(b)  11  Vcs.  3.  (sf)  7  B.  &  C.  416. 

(c)  17  Vea.  520,  526.  (A)  1  C,  M.,  &  R.  307. 
(rf)  9  Ves.  118.  (j)  2  Taunt  323, 
(«)  1  Keen,  200. 
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1845,  never  in  fact  presented  for  "  sight,"  but  the  payment  of 
interest  was  made  without  any  such  previous  present- 
ment, and,  therefore,  before  the  interest  was  strictlj 
due,  and  evidentlj  in  consideration  that  the  holders  of 
the  notes  should  not  present  them  for  payment*  The 
facts  which  appear  also  plainly  negative  any  acceptance 
of  the  liability  of  the  surviving  partners  in  exoneration  of 
the  estate  of  the  deceased :  Dewxyrtes  v.  Noble  {SleecKe 
ca8e){a)y  Bishop  v.  Church  {b).  The  facts  shew,  on  the 
contrary,  that  both  of  the  executors  of  Sir  Richard 
BasseU  knew  of  and  concurred  in  the  proceedings  of  the 
surviving  members  of  the  firm,  whereby  the  name  of  Sir 
Richard  Bassett^  their  testator,  was  continued  in  the 
firm,  and  their  customers  were  led  to  believe  that 
Charles  Basset  Roe  was  acting  in  the  business  of  the 
bank,  not  only  as  a  partner  himself,  but  as  the  execu- 
tor of  the  deceased:  Hankey  v.  Hammond {c),  VuUiamy 
V.  Noble  {d)y  Evans  v.  Drummond(e), 

Mr.  fVood,  Mr.  James  Parker,  Mr.  Teed,  Mr.  Piggotty 
Mr.  Rogers,  Mr.  A.  J.  Lewis,  Mr.  Beavan,  Mr.  Prior, 
Mr.  Bevir,  Mr.  BovUl,  Mr.  Anstey,  and  Mr.  Nicholl,  for 
the  several  Defendants. 

It  is  true,  that  the  partnership  continues  after  a  disso- 
lution until  the  joint-contracts  of  the  partners  are  ful- 
filled, or  the  joint  liabilities  are  determined.  But  it 
docs  not  continue  so  as  to  enable  the  stirviving  or  con- 
tinuing partners  to  make  a  new  contract ;  and  to  that 
extent  the  argument  must  go,  if  it  be  insisted  that  any 
act  or  conduct  of  the  surviving  or  continuing  partners 
can  keep  alive  a  debt  or  obligation^  or  otherwise  aug- 
ment or  prolong  any  liability  of  the  estate  of  the  de- 
ceased partner,  which,  but  for  such  act  or  conduct,  would 

(a)  1  Mer.  568.  (d)  Ubi  supra. 

(b)  2  Ves.  100.  (e)  4  Esp.  89. 

(c)  10  Ves.  113,  n.  33. 
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haye  been  extingaiahed.  There  is  no  authority  what-  i845. 
ever  for  the  proportion,  that  anything  done  by  a  rar- 
Tinng  partner  can  have  such  an  effect;  and  there  is,  on 
the  other  hand,  dear  authority  that  it  cannot:  Aikhu 
▼.  TredffoU{a),  Slater  v.  Law$an{b),  AuU  v.  Ooorf-  ^""9^^^' 
rich  (<r),  Scholey  y.  Walian  (d),  Barker  y.  BuHrese  («), 
Ex  parte  Woodward  {f).  If  no  act  of  the  surviying 
partner  can  affect  the  estate  of  the  deceased,  it  is  unne- 
cessary to  discuss  the  consequences  of  particular  acts, — 
as  for  example,  the  continued  use  of  the  name  of  the 
deceased  partner  by  the  suryiyors.  But,  it  is  plain,  the 
estate  of  the  deceased  partner  could  not  be  rendered 
liable  by  that  circumstance :  Webeter  y.  WehHer  {g). 
And  the  same  may  be  said  of  the  indorsement  by  the 
clerk  of  the  interest  paid  on  the  notes,  and  of  the  accept- 
ance by  one  of  the  surviying  partners:  TuOock  y. 
Dunniji).  Such  an  indorsement,  or  payment,  or  accept- 
ance, after  the  statute  had  run,  would  not  reyive  the 
debt:  Hyde  y.  Johnson  (t).  Nor  can  any  of  the  execu- 
tors or  deyisees  be  affected  by  not  interfering  in  the 
bnginess  of  the  surviying  partners  afler  the  decease  of 
Sir  Richard  Baseett,  whether  they  did  or  did  not  know 
that  his  name  was  still  used  in  the  firm :  Doe  d.  Smith 
and  Payne  y.  Webber  (A).  The  Courts  are  careful  not 
to  interfere  between  a  debtor  and  creditor,  to  enlarge 
the  contract  of  either  party:  Cameron  v.  Smith  (/).  The 
contract  of  the  bank  with  the  debtor,  which  was  joint 
during  the  life  of  all  the  partners,  became,  by  the  death  of 
one  of  the  partners,  several,  as  to  his  estate :  Slater  y.  Law^ 
f4m(m).    The  partners  have,  no  doubt,  mutual  equities. 

(a)  2  B.  &  C.  23.  (g)  3  Swanst.  490,  n. 

(h)  1  B.  &  Adol.  396.  (A)  Ry.  &  Mo.  416. 

(c)  4  Rubs.  431.  (i)  2  Bing.  N.  C.  776. 

{d)  12  Mee.  &  W.  510.  (k)  1  Ad.  &  £11. 119. 

(e)  7  Beav.  134  (/)  2  B.  &  A.  305. 

(/)  3  Mont.  &  Ayr.  232.  (m)  Ubi  supra. 
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1845.  They  arc  entitled  to  have  the  aooouute  of  their  troiiBac- 
tions  taken,  and  the  afl^ rs  wound  up ;  and  tliis  equity  the 
creditor  of  any  of  the  partners  may  insist  upon,  in  order 
by  that  means  to  recover  payment  of  his  demand  out  of 

rgumtH  .      ^|^^  suTplus,  if  tbcrc  bc  any,  which  is  due  to  his  debtor 
from  the  partnership.     Even  this  equity,  whether  it  be 
or  be  not  barred  by  the  Statute  of  Limitations,  cannot 
be  prosecuted  after  long  dehiy :   Tatam  v.  fVUliams{a). 
But  the  bill,  in  this  case,  is  not  framed  or  directed  to 
the  prosecution  of  any  such  equity  as  the  argument 
supposes.    It  is,  in  fact^  framed  upon  grounds  which 
expressly  exclude  the  existence  of  any  equity  or  clium 
entitling  the  surviving  partners  to  call  for  aid  from  the 
estate  of  the  deceased :  Ex  parte  Ruffin  (b).    The  form 
of  the  note  binds  the  maker  to  pay  at  a  certain  time 
after  "  sight"    The  ^'  sight "  necessaiily  takes  place 
whenever  the  note  is  presented  to  the  maker  for  pay- 
ment, either  of  the  whole  amount  thereby  made  pay- 
able, or  for  payment  of  part  of  that  amount     It  fol- 
lows, that  the  *'  sight"  referred  must  have  happened  at 
the   first  payment  of  interest  upon  the  note,  for  the 
note  was  then  presented  by  the  payee,  and  the  fact  of 
payment  of  interest  indorsed  upon  it    The  presentment 
or  acceptance  may  be  in  any  form  or  manner :  Powell  v. 
Manmer{c);  and  the  statute  would  run  from  the  first 
moment  at  which  the  debt  was  due,  and  default  was 
made:    Hemp  v.  Garlanded),  Whitehead  v.  Walker  (e). 
Waters  v.  Earl  of  Thanet{f),     Even  treating  the  pay- 
ments as  admissions  in  any  respect  affecting  the  estate 
of  the  deceased  partner,  they  were,  at  the  utmost,  ad- 
missions by  an  executor,  which  could  not  affect  the 
real  estate :  Putnam  v.  Bates  (ff). 

(a)  3  Hare,  347.  (e)  9  Mee.  &  W.  506. 

(b)  6  Vea.  119.  (/)  2  Q.  B.  Rep.  757. 

(c)  1  Atk.  611.  (g)  3  Ruas.  188. 
\,d)  3  Gale  «r  Dav.  402. 
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It  was  inabted  moieover^  on  behalf  of  some  of  the        ig^^ 
DefendantBy  who  dsumed  under  a  settlement  of  part  of 
the  property,  that  a  creditor  of  the  deceased  could  not 
poiBoe  the  eetate  in  the  hands  of  a  purchaser  for 
valuable  oonnderation:  RkJuardion  v.  Harian  (a). 


Mr.  Bomilfy,  in  reply. — ^It  is  impossible  for  the  Court 
to  bold  that  the  estate  of  a  deceased  partner  may  not  be 
alfectedy  or  may  not  be  bound  by  the  acts  of  the  surviving 
partaen.  The  force  of  the  partnership  contract  renders 
it  inevitable.  Take  the  case  of  a  firm  who  had  contracted 
to  execute  a  certain  woik,  involving  large  expenditure, 
and  requiring  extensive  agendes :  one  of  the  partners 
dkif — stiU  the  contract  must  be  perfonned, — ^the  survi- 
vors must  go  on  with  it,— they  must  use  the  necessary 
means  to  complete  the  undertaking, — and  enter  into  all 
the  subordinate  agreonents  or  contracts  which  the  bum- 
ness  requires.  They  may  act  wisely  or  imprudently,  but 
still,  by  the  bestexercise  of  their  judgment  must  the  estate 
of  the  deceased  be  bound.  The  subordinate  contracts 
made  by  the  survivors  arise  out  of  the  pre-existing  con- 
tract, but  they  are  in  fact  new  contracts,  and  although 
theyaie  new  contnictsyet  they  are  binding  even  as  against 
the  estate  of  the  deceased.  Wherdn  does  the  distinction 
oondst  between  the  contract  to  pay  a  sum  of  money  and 
interest,  and  a  contract  to  do  anything  else?  When  the 
performanoe  of  the  contract,  the  payment  of  the  money, 
IS  required,  the  surviving  partners  must  exercise  their 
best  discretion  as  to  what  is  fit  to  be  done.  It  is  not 
suggested,  that  in  this  case  their  discretion  was  fraudu- 
lently, or  was  not  soundly,  exerdsed.  They  paid  the 
interest,  and  not  the  principal  of  the  debt.  Can  it  be 
disputed,  that,  in  taking  the  accounts  between  the  part- 
ners, the  survivors  might  have  taken  credit  for  this  pay  • 

(a)  7  Beav.  112. 
VOU  V.  9  H.  W. 
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mtntp-^or  thit  if  they  hod  paid  the  whok  debt  (hey 
might  hare  tsken  credit  fbr  UP    And  it  it  not  a  neoee- 
•ary  oonaequenee,  that  the  ertate  of  the  decemed  partner 
ii  bound  by  the  acts  of  the  survivors? — ^that  it  is  bound 
not  only  by  what  the  sttrvivon  didf  but  by  the  eonae> 
quences  of  their  not  having  done  what  in  their  discretion 
theydetenninednottodoi    They  determined  not  to  pay 
the  debt  at  that  time^  but  to  pay  the  intereat»  which  wae 
the  price  of  the  forbearanee  of  the  PkuntiA  to  enforce 
their  daiuL    That  contraot  for  fbrbeanmoe  the  eatateof 
the  deceased  partner  was  a  party  to»  and  entitled  to  the 
benefit  of|— aa  it  would  have  been  entitled  to  the  benefit 
of  the  paymenty  and  releaae  of  the  debt»  if  the  debt  had 
been  then  paid  out  of  the  partnenhip  properly.    The 
Phuntiffii  are  not  bound  to  ahewthat  the  payment  of  the 
interest  instead  of  the  debt  was  the  best  course  which 
could  have  been  taken  for  the  benefit  of  the  estate  of 
the  deoeaaed.    It  probably  was  the  best  course)  but  it 
ia  suffideat  for  the  VhanHtBh  to  shew  that  it  wae  the 
course  which  the  surviving  partners  tooki  in  order  to 
carry  into  effect  the  contract  of  the  firm;  and  that  the 
propriety  of  the  course  so  taken  is  not  impeached  by  the 
representatives  of  the  deceased  partner.    It  haa  been 
said  also^  that  the  executors  could  not»  by  suffering  the 
name  of  the  deceased  partner  to  be  continued  in  the 
business,  render  his  estate  liable;  and  if  it  be  admitted 
that  they  could  not^  by  that  meana^  prejudice  their 
cestui  que  trust,  or  the  parties  beneficially  intereated 
under  the  will  of  their  testatorj  yet  so  far  as  they  are 
themselves  beneficially  interested  in  the  testator's  eetato 
tiiey  may  be  made  liable.     According  to  aU  analogy,  in 
equity,  their  conduct  would  be  made  to  affect  their  own 
interests  in  the  estate  of  the  party  with  whose  name  and 
credit  they  so  dealt. 
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Vic»-ChancM41x>r  :— 


1845. 


lihink  the  OMes  of  Aikm»  y«  Tredffold{a),  Shier  V. 
Lamm  {b\  and  Auit  t.  Goodrich  (e)  moat  gorern  thb 
oue;  and  ihat  the  aott  of  the  Burviyisg  purtneiB  of  the 
binkiog  firm,  as  aaoli  partneny  have  not  bad  the  effect 
<t  he^isg  the  Plaintiff's  debt  alive  against  either  the 
real  or  penonal  aetata  of  Sir  Ekhard  BasMeU. 

The  aecond  qoeation  made  in  argument  waSi  whether 
the  acts  done  by  the  aurviving  partner^  w  rather  by  the 
iukf  are  not  to  be  taken  as  the  aota  of  the  execntorB» 
or  of  one  of  the  executors  of  Sir  Riohmrd  BoMuity  one 
of  8Qch  executors  being  a  partner  in  the  bauking  firm. 
My  c^jinion  is»  tfaat»  with  respect  to  the  acts  of  the 
sumving  partners,  they  were  such  as  the  surviving 
partners  in  that  charaeter  were  bound  and  might  have 
been  compelled  to  doi  aad  consequently  that  they  are 
not  sets  whioh  I  can  treat  as  acts  of  the  executors  of 
eit  Richard  Bauett 


Judgment, 


The  tbird  question  is,  whether  the  Plaintiffs  could 
enforoe  their  debt  ag^dnst  Sir  Richard  BcMetfa  estate, 
by  reason  of  the  equities  between  the  surviving  partners 
and  his  estate;  and  this  depends,  in  the  first  instance, 
upon  the  form  of  the  pleadings.  In  order. that  the 
Phiintiflb  may  have  such  an  equity,  it  is  necessary  that 
the  accounts  of  the  partnership  should  be  taken,  for 
die  Plaintiffs  are  only  entitled  to  stand  in  the  place  of 
the  surviving  partners  of  Sir  Richard  Bassett^  against 
his  estate.  Now  the  pleadings  appear  to  me  to  have 
been  fSramed  not  only  so  as  not  to  raise  that  question, 
but  to  have  been  anxiously  framed  for  the  purpose  of 


(a)  2  B.  &  C.  23.  (b)  1  B.  &  Add.  396. 

(e)  4  Ru8B.  430. 
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1845.        shewing  that  the  Flidntiflb  are  compelled  (as  they 

aoconling  to  the  case  of  fVUkbuan  v.  Henderson  (a),  to 
be  entitled  to  do,)  to  pursue  directly  the  sepaiate  estate 
of  Sir  Riehard  Basseti,  and  not  to  seek  relief  against  his 
Mfmeni.  estate  through  his  surviving  partners.  It  is,!  think, 
possible  to  read  the  pleadings  without  seeing  that 
was  advisedly  done,  with  reference  to  the  fact,  that»  in* 
stead  of  Sir  Riehard  BaeeM  being  indebted  to  his  part- 
ners, his  partners  were  indebted  to  him  in  respect  of  the 
partnership  dealings.  This  is  an  answer  to  the  argu- 
ment which  was  founded  on  the  language  of  Lord  Lamg' 
dakinBraiikwaiU  ▼•  BrUam  (&)  and  of  Lord  CoUenham 
in  WbUer  v.  Lmes  (c). 

After  a  disio.  If  the  surviving  partners  may,  as  undoubtedly  they 
nenhip  hj  09^79  both  in  law  and  equity,  plead  the  statute  of  limi- 
w^Um  BurT*  tations  in  bar  of  the  claim  of  a  creditor  of  the  firm,  and 
^▼ing  or  ooa.    ^t  whether  the  partnership  accounts  have  or  have  not 

tinaiofpart-  t  i  •     i 

nenof  tlie6nii  been  settled  between  themselves  and  a  retired  partner, 
Ha^them  bj  ^'  ^^  estate  of  a  deceased  partner,  it  iq>pearB  to  me 
STuTbe^f "^*  impossible  to  contend  with  success  that  the  estate  of  a 
ditoraofthe  deceased  partner  should  not  be  entitled  to  the  same 
entitled  to  the  defence  Only  because  the  partnership  accounts  have  not 
SleS^atn'of  ^^^  taken.  If  I  were  to  go  the  whole  length  of  the 
t£i'*h^M'bt'  PJ^^tiflTs  argument  upon  this  point,  it  would  follow, 
tween  them-  that  the  Statute  of  limitations  never  could  be  pleaded  in 
tired  iiartnera,  ^  ^  a  debt  claimed  to  bc  owing  fix>m  a  dissolyed 
deomS^wu '  partnership,  so  long  as  the  partnership  accounts  renuuned 
nera,  the  part-    unsettled.    I  am  satisfied  that  neither  Lord  Lanadale 

Benbtp  ac*^  « 

coonu  are  «!•  nor  Lord  CMenham  intended  to  decide  any  such  abstract 
retired'jMtft-  proposition  as  that  for  which  the  plaintiflb  have  con- 
»«"'««•  *J«?-  tended. 

ecatora  of  a  de* 
oeaied  partaer, 
are  in  auch  a  ,~,  ,.  ••!«  «« 

aoit  againtt  luo  Only  Other  qucstiott  IS  the  form  of  the  notCi  and 

them  entitled  to 

the  like  pro* 

taction.  (a)  1  MyL  &  K.  682.  {b)  1  Keen,  20G. 

(c)  4  Myl.  &  Cr.  101. 
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the  manner  in  nrhich  tlie  psrties  have  acted  with  refer-  1345. 
enoe  to  it  If  the  payment  of  the  interest  upon  the 
note  had  been  in  conlbrmity  with  the  rights  of  the 
parties,  it  is  impossible  that  I  could  consider  the  note  as 
not  having  been  presented  for  sight  long  before  the  death  ^"^rM^*^* 
of  Sit  Biehard  BaneiL  But  it  was  said^  that  it  was 
apparent  that  the  payment  of  interest  was  not  according 
to  the  tenor  of  the  note,  and  that  I  must  therefore 
assume  that  such  payment  had  be^  made  in  conmdera- 
tion  of  the  note  not  having  been  presented,  and  in 
pursuance  of  an  agreement  to  diat  effect.  No  such 
agreement  has  been  suggested  on  the  pleadings,  and  the 
statements  in  the  pleadings  appear  to  exclude  that  sug- 
gestion. [His  Honor  read  the  statements  in  the  bill  to 
the  eflfect  that  the  interest  on  the  400/.  and  on  the  two 
pranuesory  notes  was  from  time  to  time  duly  paid  by 
Uie  firm  of  Sir  Richard  BaaeUy  Boe  and  Blaehfardf  and 
was  duly  received  by  Damd  fFay,  and  by  the  Plaintiffs 
up  to  the  31st  of  December  1842.]  This  is  an  allega- 
tion that  the  parties  acting  upon  the  receipt  and  upon 
the  notes  have  duly  and  r^ularly  paid  interest  upon 
them.  I  think  the  statute  of  linutations  which  has  been 
pleaded  is  an  answer  to  the  claim  made  in  this  case* 

BOl  dismissed  with  costs. 
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1845; 

i5/?i«*.  MACKIE  V.  MACKIE. 

Deriieaiidbt.   JoHN  MACKIE,  by  hiB  will,  dftted  in  Noyember, 

SS^^d    18S8,aftw  giving  oertiUBlegwies,deTO^ 

permai  eitate    ^i^ig  x^  estate,  and  the  rettdueofhii  penoDaleBtftte,  to 

to  truttMSi  up-  ^  *      , 

on  trust,  with  ffT  Modde  and  H.  Q.  fFUBams,  their  hem,  ezeoatora, 

•peedtoieutbe  adimnifltnitan^  and afliigns, lespeotively, upon tnwt,  with 

S^S^of  a2  •»  convenient  speed,  absolutely  to  seU  and  dispose  of 

person^  Mtate  j^  g^}  j  j^  estate,  and  siioh  part  of  his  sud  peraonal 

88  W88  in  its 

nature  Bsieabie,  estate  as  was  Saleable  in  its  natme,  either  by  poblie 
8nd  timeof  88ie  anetian  or  private  eontraot;  und  directed  that  the  time 
S^^"!^  and  mode  of  sale  sbonld  be  entirely  left  to  the  diaeretion 
aoooimu  and  of  ^  ^g  tnistees  or  tnistoe  for  the  time  bdng*    And  he 

rMviniur  p*y-  #»       i       •         %    • 

mentofwhst  direotod  his  trustees  or  trustee  for  the  tune  being  to 
t"^^^    eaU  in  and  Mquiie  payment  of  aU  snoh  debt  and  debtq, 

tM°  to\^*  ^^^™  ^^  ^^^^^™  ^^  money  as  should  be  due  or  owing  to 
discretion  of  the  him  at  the  time  of  his  dooease,  and  alsotoprooeedto  Settle 

until snchssie  and  a4)ust  all  outstanding  aeoounts  of  his  meroantile 
^j\i^m^of  ^ome  or  finp,  and  get  in  and  recttve  all  auch  sum  and 
his  co-partner-  ^qq^  pf  money  iiB  shottld  upon  imoh  settlement  appear  to 

ship  acoonntSv  '  '^  -it* 

therentsandin-  beduetohim.    And  the  testatOT  further  declared  that  the 

and  personal  time  and  modo  of  settling  and  adjusting  such  aocounts, 

S?miaow!ttd  ™^'  requiring  payment  of  what  should  thereupon  appear 

the  interest  on  to  be  due  and  owing  to  him,  should  be  left  entirely  to 

any  debt  or  ^^ 

debts  owing  to 

the  testator,  to  be  paid  to  the  same  persons  and  in  the  manner  directed  with  respect  to  the 

income  of  the  estate  wlien  inTcsted.    The  testator  gave  the  prodvoe  of  Ids  real  and  personal 

estate  to  his  two  daoghters  for  their  Utcs,  with  remainder  orer ;  and  he  recommended  ea<^ 

of  his  two  danghters  to  pay  25/.  a  year  ont  of  her  moiety  of  the  income  of  his  estate  for  the 

education  and  maintenance  of  his  nephew,  nntil  the  nephew  attained  twenty«one  years : — 

Heldt  that  (there  being  no  improper  delay  in  the  conTersion  of  the  estate)  the  daoghters 
of  the  testator,  as  tenants  for  life,  were  entitled  to  the  income  actually  produced  by  the 
residuary  estate  during  the  interral  before  the  sale  or  realization  of  the  whole  of  such  estate, 
and  the  investment  thereof  according  to  the  directions  in  the  will ;  but  that  they  were  not 
entitled,  during  that  interval,  to  any  interest  upon  such  parts  of  the  residuary  property,  or 
on  the  value  of  such  parts  thereof  as  were  unproductive. 

That  the  two  sums  of  25/.  were  only  to  be  allowed  by  the  daughters  to  the  nephew 
yearly  ont  of  their  income  during  their  Uvea,  and  that  such  sums  did  not  constitute  a  charge 
upon  the  life  interests  of  the  daughters  for  the  whole  period  of  the  minority  of  the  nephew. 
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the  £00t«tkm  of  hk  tiiisteei  <ff  tnittee  for  the  tl^ 
and  tlist  the  prodnoe  of  any  muh  sale  or  sales  as  afere- 
■aid,  and  aD  other  sum  or  snmsof  money)  to  bereeehred 
by  faia  aaid  exeeators  and  trustees  for  or  in  respect  of 
any  such  debt  or  debts,  or  arising  from  his  share  and 
interest  in  the  business  then  earried  on  by  liim  in  oo- 
paiteerehip  wilh  the  said  K  O.  ffHUami,  and  all  other 
Us  peraonal  estate  wlien  converted  into  money,  should 
fiom  time  to  time  be  invested  by  his  trustees  or  trustee 
f(v  die  tfaoae  beii^,  in  Iheir  or  his  names  or  name,  upon 
Qovewunept  or  real  seeuritieB  as  ttierein  mentioned,  as 
the  tmateos  or  trustee  fbr  tlie  time  being  might  think 
adviaaUe,  wiih  ibil  power  to  vary  snoh  investment  from 
time  to  time  as  they  or  he  diould  iMnk  prefer.  And 
tlie  testator  deohred  tliat  his  trustees  or  trustee  fbr 
the  lane  being  should  be  possessed  of  the  said  stocks, 
fimda,  and  securities,  and  the  interest,  dividends,  and 
income  thereof,  upon  the  trusts  themnaiter  dedared. 
And  the  teelatov  dhiected  that  until  such  sale  or  sales 
lespectively,  and  the  receipt  of  such  debt  or  debts 
leapecttvely,  and  the  final  settlement  and  adjustment 
of  his  eo-faitnefaUp  accounts^  the  rents  and  income 
of  Ills  said  real  and  perwoal  estate  respeotivdy  re* 
maining  unsold,  friiich  should  accrue  due  after  Us 
decease,  and  also  the  interest  whidi  should  be  received 
in  reject  of  any  such  debt  or  debts  owing  to  him  as 
aforcsaidj  or  in  respect  of  his  capital  invested  in  his  said 
partnenfaip  business,  shoukl  be  paid  to  the  same  persons, 
sad  applied  in  such  and  the  same  manner  as  was  there- 
inafter psovided  with  veq>ect  to  the  dividends.  Interest, 
and  aannal  income  of  Us  said  real  and  personal  estate, 
after  smdi  investment  thereof  as  thereinberore  mentioned^ 
And  the  testator  directed  his  trustees  ot  trustee  Ibr  the 
tnne  being  to  stand  possessed  of  the  produce  of  Ms  said 
real  and  penonal  estate  and  efieets:  as  to  one  mmety 
thereof,  in  trust  to  pay  the  annual  produce  thereof  unto 
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St^Ummi* 


hia  daughter  Flora  We9t  Maekk  during  her  life;  and  after 
her  decease,  upon  trust  for  her  children  as  therein  men- 
tioned. And  as  to  the  remaining  mmety  thereof^  in 
trust  to  pay  the  annual  produce  thereof  unto  his  daughter 
Ann  Simpson  Maekk,  during  her  li£^  and  after  her  de^ 
cease  upon  simikr  trusts  for  the  benefit  of  her  children. 
And  the  testator  directed,  that,  in  case  either  of  his  said 
daughters  should  die  without  having  any  child  who 
should  attfdn  a  vested  interest  in  the  moiety  thereinbefore 
bequeathed  to  or  in  trust  for  such  daughter,  such  moiety 
should  be  held  upon  the  trusts  declared  respecting  the 
other  moiety.  And  in  case  both  of  his  said  daughters 
should  die  without  having  any  child  who  should  attain 
a  vested  interest  in  the  produce  of  his  said  real  and 
personal  estate,  then  the  same  should  remain  and  be  in 
trust  for  the  person  or  persons  who  under  or  by  virtue 
of  the  statute  made  for  the  distribution  of  the  estates  of 
intestates  would  then  be  entitled  thereto  in  case  he  (the 
testator)  had  died  intestate.  And  the  testator  appointed 
W.  Machie  and  H.  G,  ffWiams,  executors  of  his  will; 
and  he  added  *^  I  recommend  to  each  of  my  said  daughters 
to  pay  and  allow  by  brother  fF.  Machie  the  sum  of  257. 
per  annum  out  of  her  moiety  of  the  income  of  my  estate, 
to  be  employed  by  him  in  the  maintenance  and  education 
of  my  nephew  WiUiam  Lewis  Mackie,  in  such  manner  as 
my  said  brother  shall  think  proper,  until  my  said  nephew 
shall  attain  the  age  of  twenty-one  years.  I  earnestly 
and  strongly  recommend  and  counsel  my  said  daughters 
to  settle  and  assure  my  property  to  which  they  are  or 
may  become  entitled,  either  under  or  by  virtue  of  the 
settlement  made  on  my  marriage  or  otherwise  (but  ne- 
vertheless at  their  own  discretion,  and  with  full  and  free 
permission  and  liberty  to  act  therein  as  they  may  think 
fit),  upon  umilar  trusts  to  those  which  are  herein 
declared  concerning  the  residue  of  my  real  and  personal 
estate. 
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The  testator  died  in  JaDuary,  1839.  The  executors, 
in  April  followingy  filed  the  bill  against  the  testator's 
daughters.  Flora  Weat  Mackie  and  Ann  Srmpsony  at  that 
time  infants  and  immarried,  and  also  against  WiUiam 
Larii  MaeUe,  the  nephew^  to  obtain  the  direction  of  the 
Court  in  the  administration  of  the  estate.  Fhra  Wett 
Madde  attained  her  age  of  tweniy-one  years,  and  died 
m  1840,  having  by  her  will  bequeathed  the  whole  of  her 
properly  to  her  mster  Ann  Simpmm  Maehe^  whom  she 
appmnted  her  executrix.  Ann  Shnjwm  Mackie  attained 
her  age  of  twenty-one,  and  died  in  1842,  having  by  her 
win  given  the  whole  of  her  property  to  her  executrix 
ESza  Lamff.  A  supplemental  bill  was  filed  agiunst  JSUza 
Laxng  and  her  husband,  and  the  parties  who,  at  the 
death  of  the  last  survivor  of  the  two  daughters,  would 
laye  been  entitled  under  the  statute  of  distributions  to 
the  testator's  estate  if  he  had  died  intestate. 


1845. 


JSiMtem^ni. 


It  appeared  by  the  Master's  report  that  the  residue  of 
the  testator's  estate  consisted  of  a  sum  of  935/.  in  the 
hands  of  the  executors;  a  debt  of  6241  iL,  due  to  the 
estate,  as  the  testator's  share  of  a  partnership  which  he 
hadcanried  on  with  H.  G.  fFUUamSy  one  of  the  plaintifis; 
a  som  of  48122.  Consols,  standing  in  the  names  of  the 
execatom;  a  lease  of  certain  premises  for  twenty-one 
jearB,  determinable  at  the  option  of  the  lessee  at  the 
end  of  the  first  seven  or  fourteen  years,  at  a  rent  of 
12011;  and  a  reversionary  interest  in  a  moiety  of  a  sum 
of  500011  Consols,  expectant  on  the  decease  of  Mrs. 
Thomas,  a  lady  of  very  advanced  years.  The  Master 
foond  that  it  would  not  be  for  the  benefit  of  the  estate 
diat  the  reversionary  interest  in  the  moiety  of  the 
jOOOL  Consols  should  be  sold.  The  two  annual  sums 
of  25lr  each  had  been  paid  to  the  testator's  brother  fF« 
MaeUe,  for  the  benefit  of  the  nephew  HUUam  Lewis 
MaeUey  until  the  death  of  the  last  survivor  of  the 
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tefltfttor'fl  daughters;  and  tlie  Master  foniid  that  the 
arrears  of  suoh  aonia  from  that  tiiiie»  fFUHam  Lewis 
MacUe  being  still  an  infinity  amounted  to  1291.  is*  Sd 
On  further  directions,  JFUHam  Lemis  Maekie  presented 
his  petition  for  the  payment  of  the  liBL  2s.  fidL  to  his 
father,  for  his  benefit;  and  Mrs.  Lamg  and  her  husband 
q[>plied  for  payment  to  them  of  what  shodd  be  feond 
due  to  the  estate  of  Atm  Simpson  MackiSf  in  respect  of 
the  life  interest  of  the  testator's  daughters  in  the  residue. 
At  the  hearing  for  further  directions — 


AiywmiHi. 


Mr.  Uqyd,  for  the  Plaintiffii. 

Mr.  T^inney,  and  Mr.  ThUer,  fhr  the  executrix  and 
residuary  legatee  of  ^nn  Simpson  Maekie. 


Mr.  JFUcock  and  Mr.  Taylor,  for  the  next  of  kin  of 
the  testator. 


The  questions  were,  first,  wbethar  the  tenants  for 
lift  were,  under  the  terms  of  the  will,  entitled  to  receive 
the  income  of  the  residuary  estate  in  specie^  in  the  in- 
terval before  its  eonv^on  into  permanent  investments 
by  the  trustees;  or  secondly,  whether  they  were  entitled 
during  that  time  to  no  more  than  would  have  been  pio- 
duced  if  the  fund  had  been  laid  out  in  permanent  in- 
vestments; or  thirdly,  whether,  if  the  tenants  tor  life 
were  entitled  to  the  income  of  the  residuary  estate  in 
specie,  they  were  entitled  to  require  that  a  valuation 
should  be  made  of  the  prc^f^erty  which  produced  no 
actual  income  during  that  interval,  or  a  part  of  that 
interval,  in  order  that  an  income  from  that  source,  equal 
to  what  the  property  so  valued  would  have  produced  if 
in  a  state  of  permanent  investment,  might  be  given  to 
the  tenants  for  life.    On  this  point  the  cases  cited  were 
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thoM  tt&nei  to  in  2  Boper  m  Ltgimeki,  pfk  302  el  aeq., 
odt  3« 

Theotkerqnertkm  was,  whedier  the  teetator's  nephew 
fF,  JU  MaMfi  WM  entitled  to  haye  paid  to  him,  out  of 
wlial  aboold  be  found  due  in  lespeet  of  the  daugliter's 
lift  interestot  cur  bo  ftr  aa  that  would  extend,  two  annual 
sumaof  35JL  eaeh  during  hia  minoritj;  ca  whether  thoae 
auma  weve  to  be  eonaidered  only  aa  an  allowance  to  be 
made  to  him  by  the  doughteiia,  year  by  year,  out  of  the 
inoome  of  each  year  aa  they  reoeiyed  it,  and  to  oeaae  at 
their  deatha. 


Vicb-Chancelix)b  : — 

I  abQuld  haye  no  doubt  aa  to  the  question  whioh  haa 

been  aigned  between  the  representative  of  the  tenanta 

for  life,  and  the  partiea  entitled  in  remainder,  with 

regard  to  ibe  ineome  of  the  reaidue  during  the  lifetime 

of  the  tenanta  for  life,  if  the  ease  stood  unaffeoted  by 

Ae  clause  in  thia  will  relating  to  the  power  giyen  to 

the  trustees  to  postpone  the  sale  or  realization  of  the 

property  until  sueh  time  aa  they  ahould  think  fit,  and 

the  ohMifle  which  directa  wh«t  ia  to  be  dcMie  until  the 

infeatment  shall  have  been  made  according  to  the  trusts 

of  the  will.    Where  a  general  reaidue  is  given  to  a 

person  for  life  with  remainders  over,  and  there  is  nothing 

more  to  guide  the  judgment  of  the  Court,  the  Court 

does  not  (as  a  matter  of  eouiBe)  permit  the  tenant  for 

life  to  receive  the  intoiest  produced  by  any  part  of  sueh 

residue  (except  such  part,  if  any,  as  may  at  the  time  of 

the  testator's  death  be  in  a  certain  state  of  investment)^ 

but  converts  the  residue  into  securities  of  a  permanent 

natore,  aiid  gives  the  tenant  for  life  the  income  derived 

from  sttcfa  securities. 


Judgwtmi. 
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jMmf9K9M* 


In  such  casee,  the  tenant  for  life^  being  depriyed  of 
the  actual  income  produced  by  the  residue^  it  beocnnes 
necesBaiy,  in  order  that  the  amount  of  the  income  which 
the  Court  aubetituteB  for  it  may  be  ascertained,  that 
the  amount  of  the  rendue  itself  should  be  ascertained  by 
actual  conversion,  valuation,  or  otherwise.  And  accord- 
ingly the  Court,  as  a  general  rule,  fixes  a  time  applicable 
alike  to  all  cases  at  which  the  value  of  so  much  of  the 
property,  as  shall  not  then  be  in  that  state  of  investment 
which  the  Court  requires,  shall  be  ascertained.  But 
when  (as  in  the  present  case)  the  testator  himself  directs, 
that,  until  his  property  shall  be  actually  converted,  the 
tenant  for  life  shall  receive  the  actual  income  of  his 
property  in  specie  as  it  stood  at  his  death,  the  rule  ze- 
ierred  to  has  no  application;  the  Court,  in  such  a  casc^ 
has  only  to  see  that  the  property  is  converted  without 
improper  delay ;  and  it  executes  the  declared  intention 
of  the  testator  in  allowing  the  tenant  for  life  to  receive 
the  income  of  the  property  until  such  conversion.  Hiis 
argument  is  fortified  in  the  present  case  by  adverting  to 
the  state  of  the  testator's  property — for  example,  his 
partnership  property — at  the  date  of  his  wilL 


It  was  said,  however,  that  the  Court  at  all  events 
should  convert,  or  treat  as  converted,  at  the  end  of  a 
year  from  the  testator's  death,  so  mudi  of  his  property 
as  was  then  and  has  since  been  unproductive.  But  if 
I  am  right  in  the  conclusion  I  have  come  to,  as  to  the 
general  estate,  I  cannot  apply  different  rules  to  difierent 
parts  of  the  property,  according  as  it  may  be  more  or 
less  productive,  from  the  accidental  profits  of  trade, 
from  dividends,  or  from  other  circumstances.  The  non- 
conversion  of  one  part  of  the  property  is  benefidal  to 
the  tenant  for  life;  the  non*conversion  of  another  part 
is  benefidal  to  the  remainderman.  I  must  presume  that 
the  testator  made  his  will  and  allowed  it  to  speak  at  his 
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death  with  reference  to  his  knowledgeof  the  state  of  his 
piopertjr*  la  modem  cases^  otrcumstaaoes  apparently 
trifling  have  been  hdd  sufficient  to  entitle  a  tenant  for 
life  to  the  enjoyment^  in  spede,  of  the  residue  for  his 
life;  and  in  this  case  there  is  no  reason  why  I  should 
lefuse  to  follow  the  words  of  the  testator's  will,  until 
his  property  is  actually  converted,  provided  such  con- 
yersacm  ia  not  improperly  delayed.  I  give  no  opinicm  as 
to  what  the  decree  in  this  case  would  have  been,  if  im- 
proper delay  had  been  a  p<»nt  in  the  cause.  The  cases 
of  SUm^  Y.  Bernard,  and  the  other  cases  in  2  Ib^ffer, 
p»  301  (a),  are  the  converse  of  this  case* 


1845. 


Jmdgmmi^ 


The  question  which  remains  is,  as  to  the  allowance 
to  the  nephew.  The  words  of  the  will  are  ci^Mible  of 
the  construction  contended  for  by  Mr.  Lhyd,  and  also 
of  that  contended  for  on  the  other  side,  and  the  question 
is,  which  of  the  two  constructions  is  to  be  adopted.  If 
the  effect  of  the  will  be,  that  the  testator  has  created  a 
duuge  upon  the  life  income  of  each  of  the  daughters,  to 
the  amount  of  2&1  srjeBt  in  favor  of  the  nephew,  it  is 
dear  that  the  charge  will  override  all  that  they  take, 
whether  annually  or  not  If,  on  the  other  hand,  the  in- 
tention be  that  the  daughters,  out  of  what  they  annually 
receive,  shall  each  make  an  annual  allowance  to  the 
nephew  of  25£,  then  a  Afferent  rule  is  applicable.  I 
have  looked  at  the  case  with  the  view  of  determining 
whether  the  will  affords  evidence  of  any  paramount 
intention  that  the  nephew  should  at  all  events  have  two 
annuities  of  26£  each,  during  his  minority:  it  is  clear 
that  the  testator  had  no  such  paramount  intention;  for 
the  daughters  might  in  the  first  place  have  died  before 
any  part  of  the  residue  became  payable,  and  secondly, 
the  daughters  if  they  had  lived,  might  not  have  receiv- 


(a)  Treatise  on  Legacies,  ed«  3. 
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ed  enough  to  provide  for  the  paymeiit  of  UL  eaoh 
■ryeer,  until  the  nephew  attained  hia  majority;  and  in 
neither  of  thoae  oaaes  la  there  any  charge  upon  the 
renduey  that  is,  upon  thoae  who  are  leas  the  olgeota  of 
the  teatator^a  bounty  than  hia  daughtera,  ao  aa  to  ae- 
oure  the  oonthnianoe  of  the  annnitiea  of  26L  during 
the  minority  of  the  nephew.  It  ia  dear^  therafoieb  that 
there  ia  no  paramomit  intention  that  he  ahould  at  all 
erents  reoeiye  thoae  annual  auma.  It  ia  impoaaible  to 
doubt  that  the  daughtera  were  more  the  otgeota  of  the 
teatator^B  bounty  than  the  nephew  or  thoae  entitled  in 
remainder;  yet,  aooording  to  the  limitationa  in  the  will, 
the  nephew  ia  to  have  no  provision  made  out  of  the 
remainder*  Aa  I  have  aaid  before*  the  will  ia  dearly 
capable  of  both  interpretations!  and  I  cannot  carry  the 
conjecture  or  inference  which  I  have  made  beyimd 
reaaonable limita.  Itappears  tome  the  plain  intentionia^ 
that  the  daughters,  out  of  what  they  receive,  are  to  make 
an  allowance  to  the  nephewi  and  to  retain  the  suxpluB 
fbr  themselveai  It  ia  impoaaiUe  to  read  the  will  without 
aeaing  that  when  the  taitator  apeaka  of  the  anm  to  be 
allowed  by  the  daughters  of  20iL  aryear  eaGh^  out  of  their 
moieties  of  the  income,  he  speaka  of  income  which  fiom 
time  to  time  is  to  come  to  thenii  and  out  of  which  they 
are  tomake  thepaym^it.  Thiaia  nottherefore  achaige 
upon  the  moiety  of  the  income  to  be  raised  by  the 
daughters  during  the  minority  of  the  nephew,  if  they 
receive  enough:  it  ia  nothing  more  than  an  allowance 
to  be  made  to  him  in  every  year  out  of  what  would 
otherwise  be  their  available  income.  I  am  very  far  firom 
saying  that  this  is  dear;  but  I  think  it  is  the  sound  as 
well  as  the  natural  construction  of  the  words  of  the 
wiU. 


John 
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Jan.  tiit^ 

MORSE  V.  TUCKER,  ^SiSjf' 

FA.  IM. 

OWEN  EDWABDES,  by  indenture,  dated  a  imor  core, 
in  Janmiry,  1783,  demised  Afkrm  in  the  connty  of  Aith  ^|2ee  for  quiet 
itoAe,  to  Morris  Adam,  his  heiti  and  aamgnB,  fot  the  ^^£^^' 
fives  of  fhiee  penons  therein  named,  and  the  liib  of  the  premiMi,  and 
survivor  of  theoL    The  lease  contained  a  covenant  by  yited  hu  real 
Mm  Owen  JEdwardea,  for  himself,  hia  hdrs,  executors,  ^f||^  ^^^ 
adminiatrators,  and  asdirns,  with  Morri$  Adami,  his  with  the  pay- 

*^  nent  of  dis 

heirs  and  assigns,  that,  by,  under,  and  subject  to  the  debta.   Alter 
rents,  covenants,  and  agreements  therein  contamed,  he,  leaaorytheieaiee 
Morris  Adams,  his  heirs  and  asttgns,  should  peaceably  ^ijl^^^tuli^'! 
have,  hold,  occupy,  possess,  and  enjoy  the  said  premises,  ^^^^^ 
for  and  during  the  term  thereby  granted  and  demised,  cutors  of  the 
without  molestation  or  Interruption  by  John  Otoen  Ed*-  ^j^dpiene 
wardeSf  his  heirs  or  asrigns,  or  any  other  person  or  per^  Jj^jjjj^^ 
sons  lawfldly  claiming,  or  to  daim,  any  right  or  interest  jeaaee  took  oot 
fnmi,  by,  or  under  him  or  them,  or  any  or  either  of  asaets  quando 

t%^^^^^  &C.,  and  pro- 

«»™*  cured  the  da- 

magea  tobe 
assened  upon  a 

J.  O.  JEdwardes  died  in  1825,  having,  by  his  will,  writofinauiry. 
devised  all  his  unsettled  real  estate  to  his  wife,  Catherine  iiu  biu  against 
Edwardes,  for  her  life,  subject  to  and  chaiged  with  the  thef^Tfof 

satiifaction  of 
the  damages 
■nd  eotti  out  of  the  feal  eittte  of  theleasor^deriaed  by  hia  will. 

BMf  dist,  alllMiQ^  damagw  reeoferad  la  m  actioB  of  eoyenanti  brought  in  respect  of 
breachea  of  eorenant  h^penins  after  the  death  of  the  testator,  were  not  a  debt  within  the 
slatKle  of  fhmdttlent  de^iaeB,  (d  &  4  Wifl.  ft  M.  e.  14),  yet  they  were  a  debt  payable  out 
of  the  raal  estate  of  the  teatator,  under  the  charge  of  debts  thereon  created  by  lus  will. 

That  the  devisees  were  not  bound  by  the  action  brought,  or  the  inquiry  as  to  damagea 
had  agaiilst  the  esocntors,  but  were  entitled  to  have  the  question  of  the  liability  of  the 
estate  of  the  testator  oo  the  ooyenant  tried  in  an  action  defended  by  the  devisees  themselves. 

The  lessee  having  recovered  damages  upon  the  covenant  in  the  action  directed  by  the 
Govt,  to  wfaidi  the  datiaeea  were  piutiett  waa  bekl  entUled,  u  agtd&st  the  devisees,  to 
the  amount  of  such  damages,-— to  his  costs  of  the  ejectment,— of  the  action  brought  against 
tiie  ezecuton,— of  the  action  on  the  covenant  to  which  the  devisees  were  parties,— and  of 
the  snitt  *Dd  ^^  ^  inteieat  on  the  damagea  and  costs,  to  be  computed  from  the  time  the 

~  and  jvdgiiieBt  entered  up  in  the  aetioii  to  which  the  deviseei  were 
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payment  of  his  just  debts;  and,  after  her  decease,  he 
devised  the  same  unto  his  three  daughters,  Ajma  MariOf 
Charlotie,  and  Jane,  and  their  respective  heirs  as  tenants 
in  common.  And  the  testator  bequeathed  his  personal 
estate  to  his  wife^  and  appointed  her  sole  ezecatrix  of 
his  will.  QMerme  Edwardes,  the  widow,  died  in  1826, 
having,  by  her  wiU,  appointed  ThomoM  JSkboardet  Tucker, 
and  her  three  daughters,  Anna  Maria,  CharlMe,  and 
Jane,  her  executor  and  executrixes. 


The  lease  of  January,  1783,  had  become  vested  in 
ThamoM  Morse  and  Ja$u  his  wife*  In  1827,  fFilUam 
JEdwardee  Tucker,  the  eldest  son  of  John  Owen  Edwardet, 
who  was  entitled  as  tenant  in  tul,  under  a  settlement 
made  on  the  marriage  of  John  Owen  Edwardee,  to  the 
reversion  of  the  lands  comprised  in  the  leas^  brou^t 
ejectment  against  Moree  to  recover  the  demised  hnds, 
on  the  ground  that  the  lease  was  not  a  due  ex^xsise  of 
the  power  of  leasing  given  to  John  Owen  JSdwardee  by 
the  settlement.  The  Court  held  that  the  lease  was  not 
authorized  by  the  terms  of  the  power,  and  Morse  was 
evicted  (a). 

In  December,  1836,  Morse  brought  his  action  of  co* 
venant  against  the  executors  of  John  Owen  JEdwardes 
for  the  damages  of  his  eviction.  The  Defendants  pleaded 
plene  administravit,  and  the  Plaintiff  Morse,  took  judg- 
ment of  assests  quando  &c.,  and  executed  a  writ  of 
inquiry,  in  which  the  damages  he  sustained  by  his  evic- 
tion from  the  farm  were  assessed  by  the  jury  at  2194£, 
and  with  the  costs  amounted  to  2277/.  Morse  then 
filed  his  bill  against  the  executors  and  devisees  of  John 
Owen  Edwardes,  for  payment  of  the  damages  and  costs 


(a)  See  the  leportof  the  case    and  /.  i^mawnt  Vt  Morse,  2 
Doe  d.  Harriet,  W.  J.  Tucker,     Cr.  &  Mee.  247. 
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oat  of  the  peraonal  estate;  and  if  that  should  be 
insafficienty  to  have  the  same  raised  and  paid  out 
of  the  leal  estate  of  John  Owen  Edwardes,  devised  by 
hiswilL 

He  case  came  on  to  be  heard  before  the  Lord  Chan- 
cellor in  Julj^  1841^  when  it  was  ordered  to  stand  over, 
that  a  personal  representative  of  Morris  Adamsj  the 
original  lessee,  might  be  made  a  party.  Letters  of  ad- 
ministration of  the  estate  of  Morris  Adams  were  after- 
wards obtained,  and  the  administrator  was  brought  before 
the  Court  by  supplemental  bilL  The  cause  came  again 
to  be  heard  in  May,  1845,  when  liberty  was  given  to 
the  personal  representative  of  Morris  Adams  to  bring  an 
action  upon  the  covenant  against  the  personal  represen- 
tatives of  John  Owen  Edwardes;  and  the  devisees  of  the 
real  estate  of  John  Owen  Edwardes  were  to  be  at  liberty 
to  defend  the  action  in  the  names  of  the  personal  repre- 
sentatives. Certain  admissions  were  directed  to  be  made 
on  both  sides,  and  it  was  ordered  that  no  evidence  of 
damage  should  be  ^ven  except  evidence  of  the  value  of 
the  lease  at  the  time  of  the  notice  to  quit,  in  September, 
1831,  and  evidence  of  the  value  of  the  crops  on  the 
gromid,  if  any,  at  the  time  of  the  execution  of  the  writ 
of  possession;  and  the  judgment  was  to  be  dealt  with  as 
the  Court  should  direct,  both  as  to  damages  and  costs. 
The  action  was  tried,  and  judgment  recovered  by  the 
representative  of  the  lessee,  for  1465/.  15^.  damages. 
The  case  came  on  for  further  directions. 


Mr.  Tinney  and  Mr.  Stinion,  for  the  Plaintiffs. 

Mr.  RomiUy,  Mr.  PUman,  and  Mr.  Bevir,  for  the  De- 
fendants. 


ArffWMHit 


VOU  V, 


H.  W. 


9S 
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Thb  afgumehtd  and  auihoritieB  cited  are  all  mentioned 
and  ooiiadered  in  the  jndgment* 


•Tim.  2M. 


The  ViGB*CHAiroBLu>B»  (after  stating  the  proceedingB 
which  had  been  had  in  the  eanae); — 


The  Plaintiff  claims^  first,  the  amount  of  the  damagee, 
and  the  coatB  of  the  action  which  has  lately  been  brought 
under  the  direction  of  the  C!ourt  To  these  damages  he 
insists  he  has  a  right  to  add  the  costs  of  the  ejectment  of 
1833,  which  are  made  up  of  two  parts:  the  costs  pud 
by  him  to  the  defendant^  which  amount  to  109/.  I4t$.  6d. ; 
and,  secondly,  his  own  costs,  to  be  taxed .  He  then  seeks 
to  add  to  the  amount  of  damages  the  costs  sustained  by 
him  in  the  action  for  mesne  profits,  which  require  the 
same  subdivision  as  the  others ;  namely,  the  costs  paid 
by  the  Defendant  in  the  action  to  the  Plaintiff  in  the 
action,  and  the  costs  of  the  Defendani,  to  be  taxed.  The 
Plaintiff  seeks  to  add  also  the  costs  of  the  action  of  coye- 
nant  against  the  executors;  and  he  claims  interest  upon 
the  aggregate  amount  of  those  sums  in  this  court. 
Lastly,  he  claims  to  be  paid  the  costs  in  equity  of  the 
suit  to  recover  the  debt,  and  also  the  costs  of  the  cross 
suit.  The  Plaintiff  puts  his  daim  in  a  two-fold  way : 
first,  he  claims  payment  of  his  demand  as  a  debt 
within  the  meaning  of  the  chaige  in  the  will;  and  if  not 
entitled  to  that,  then  he  claims  a  right  to  roarahal  the 
assets  of  John  Owen  JEdtoardeSy  so  as  to  take  out  of  the 
real  estate  whatever  amoimt  of  the  personal  estate  has 
been  applied  in  payment  of  debts  to  the  payment  of 
which  the  real  estate  was  unquestionably  liable.  The 
Defendants,  the  devisees  of  the  real  estate,  insist  that  the 
claim  in  question  is  not  a  debt  within  the  meaning  of 
the  will,  and  they  deny  the  right  of  the  Plaintiff  to 
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manhal  the  a8Bet8»  imder  arcumfitiiiioeB  which  I  shall 
not  at  tfak  moment  refer  tak  If  that  pomt  be  also  dc* 
ddcd  against  them,  then  the  Defaidantereauit  the  claim 
which  IB  made  of  interest  and  ooats. 

The  pcinoipal  qneatioli  i%  whether  damages  for  a 
ODvenant  broken  af%»  the  death  (rf*  the  testator  is  a  debt 
of  the  teetator  within  the  meaning  of  the  word  ^'debt^" 
asusedinthewilL  Upon  that  question,  the  Plaintiff  re- 
lied upon  the  cases  of  The  Earl  cfBasUi  v.  Tht  Earl  1/ 
Bra^brd{a)  and  Lomas  y.  Wright  (£). 

The  authorities  cited  on  behalf  of  the  devisees  were 
WUtM  V.  EknAkg  (c)  and  JenUm  t.  Briani  (d).  In 
WUmm  y.  EnMejfy  it  wIm  decided  that  the  devisee  of 
the  real  estate  of  the  covenantor  was  not  liable  in  cove- 
Qsnt  in  respect  of  a  covenant  entered  into  by  the  de- 
visor for  title,  or  for  quiet  enjoyment,  and  of  whidi 
covenant  there  was  a  breach  afker  his  death.  The 
ground  on  which  that  dedsion  rested  was,  that  the 
remedy  given  by  the  Statute  of  Fraudulent  Devises  (e) 
was  an  action  for  debt  only,  and  that,  unless  an  action  of 
ddi>t  would  lie,  the  statute  was  inapplicable.  The  case 
did  not,  however,  necessarily  decide,  that  every  case  in 
whiefa  an  action  of  debt  would  lie  would  be  within  the 
statute^  That  question  arose  in  the  case  of  Farley  v. 
Brituii{f).  There  a  surety  entered  into  a  covenant  for 
the  payment  of  rent  of  an  ascertdned  amount  by  the 
principal.  No  breadi  of  the  covenant  occurred  during 
the  life,  of  the  surety,  but  after  his  death  the  rent  was 
unpdd;  and  it  was  held  that  the  devisees  of  the  surety 
were  not  liable  for  the  amount     The  Court,  in  giving 

(a)  2  Yes.  £87.  (e)  Stat.  .3  &  4  Will,  &  M. 

(6)  2  Myl,  &  fc.  769.  c.  14. 

(c)  7  East,  128.  (/)  3  Adol. &  £.  839;  S. C. 

(<})  6  Sim.  803.  A  Nev.  &  Man.  42. 
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juc^ent,  said,  that  an  action  of  debt  would  lie>  because 
the  amount  due,  though  damages,  was  liquidated.  The 
decision  proceeded  upon  the  ground,  that,  in  order  to 
bring  the  case  within  the  statute,  the  relation  of  ddl>tor 
and  creditor  must  actually  subsist  between  the  parties 
in  the  lifetime  of  both.  In  Jenkins  v.  Briant  (a),  the 
testator  himself  granted  an  annuity,  and  bound  himself 
by  covenant  to  pay  it  Hie  annuity  was  regulariy  pud, 
— and  consequently  there  was  no  breach  of  the  cove- 
nant— during  the  life  of  the  grantor,  but  it  fell  into 
arrear  after  his  death;  and  the  Vtcc'ChanceOor  of  Eng^ 
lofid  held,  that  the  real  estate  in  the  hands  of  the  de- 
visees was  liable.  Upon  the  cases  of  ffSsan  v.  Knubley 
and  Farley  v.  Briant  being  dted,  the  Vice^ChaneeUor 
said,  "  The  reason  of  the  decision  in  Wihan  v.  Knubley 
was,  that  the  stat  3  &  4  Will  &  M.  c.  14,  in  the  3rd 
section,  speaks  of  an  action  of  debt  There  the  covenant 
was  contingent,  and  unascertained  damages  only  could 
be  recovered  for  a  breach  of  it.  Here  the  covenants 
are  absolute,  and  the  sums  to  be  recovered  are  certain :" 
and  he  held,  in  that  case,  that  the  devisees  were  liable. 
The  purpose  for  which  the  above  cases  were  cited,  as  I 
understand  it,  was  to  shew  that  the  word  *'  debt "  has  a 
strict  legal  acceptation,  and  upon  that  to  found  the 
argument,  that  the  debts,  which,  by  the  will,  are  charged 
on  the  real  estate,  cannot  include  the  claim  in  question, 
that  it  was  not,  in  fact,  a  debt  at  the  death  of  the  testator. 
If  upon  this  point  I  am  not  bound  by  authority,  I 
should  strongly  incline  against  that  construction  of  the 
will,  which  would  exclude  the  daim  in  question.  I  do 
not  agree  in  the  observation  made  at  the  bar,  that  claims 
such  as  these  are,  in  a  moral  point  of  view,  distinguish- 
able from  debts  due  at  the  death  of  the  testator.  If  a 
person  sells  an  estate  for  its  full  value,  and^  in  considera- 


(a)  6  Sun.  603. 
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tion  of  tbat  value  being  paid  to  him  by  the  purchaser^ 
hy  covenant  guarantees  the  title,  I  cannot  agree  that 
sudi  vendor  is  justified  in  enriching  his  personal  estate 
at  the  expense  of  the  purchaser,  and  afterwards  dis- 
posing of  his  property  by  willj  so  as  to  make  his  guaran- 
tie  valueless,  though  the  title  to  the  property  should  turn 
oat  good  ibr  nothing.  The  statute  conferred  a  bounty 
upmi  some  creditors,  without  altering  the  rights  of  other 
persons,  except  those  who  dtdmed  as  volunteers;  but  I 
am  asked  to  put  a  construction  on  this  will,  which  sup* 
poses  the  testator  himself  to  have  done  justice  to  one  set 
of  claimants,  and  to  have  intended  to  prefer  his  devisees 
to  another  class  of  claimants,  namely,  those  who  other- 
wise might  have  resorted  to  the  real  estate  by  descent  for 
payment  of  their  demand;  for,  unquestionably,  the  estates 
charged  would,  in  the  hands  of  the  heir,  have  been  assets 
by  descent,  and,  as  such,  liable  to  the  demand  in  question. 


1846. 


Jmdgwtemt, 


If,  however,  the  effect  of  the  case  of  Farley  v.  Briant 
has  been  to  give  to  the  word  ^'debt"  a  definite  legal 
meaning,  not  for  the  purposes  of  the  statute  only,  but 
for  all  purposes,  I  might  (in  the  absence  of  authority)  be 
bound  by  it,  for  I  know  nothing  of  the  testator^s  inten- 
tioD,  except  by  the  words  which  he  has  used  in  his  will* 
I  am  glad,  however,  to  find  that  the  case  is  ruled  by 
aathority.  The  decree  in  The  Earl  of  Bath  v.  T%e  Earl 
of  Bradford  decided  the  question.  The  authority  of 
that  case  is  certainly  less,  inasmuch  as  the  point  does  not 
appear  to  have  been  there  taken  in  argument;  which 
may  be  accounted  for  by  the  fact,  that  it  was  not  until 
about  fifly  years  afterwards,  when  Wilson  v.  Knuhley 
was  dedded,  that  the  statute  received  its  present  con- 
Btmction  (a).     The  case  of  Lomca  v.  Wright^  however, 

(a)  Tlie  Registrar's  book  was,  entries  relating  to  the  case  of 
during  the  aigument,  searched  the  Earl  of  Both  v.  Earl  tf 
on  behalf  of  the  PlaintiffB  for    Bradford^  and  it  appeared  that 
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184(L  ^  wluoh  ffSmm  v.  JSnwU^  wm  dted,  appem  to  me 
to  be  a  dedmon  in  point  The  plaintiff  in  that  case, 
as  in  thisy  claimed  damages  under  a  covenant  for  quiet 
enjoyment:  the  covenant  was  broken  nine  years  after 
J^idffmtni.  the  testator's  death*  The  testator  in  that  case  had 
estates  in  the  ooanty  o£  Leicesier,  which  were  subject  to 
a  mortgage:  he  had  other  estates  in  the  counties  of 
Ckcikire  and  Laneatier,  and,  by  his  will,  after  directing 
his  debts  to  be  paid  out  of  his  estates,  he  devised  his 
Cheihire  and  Lanea9hire  estates  to  trustees  to  sell,  and 
out  of  the  proceeds  to  pay  his  debts  (including  mortgage 
debts)  and  legacies;  and  then  he  devised  his  estates  in 
LeiceiierMhire  to  trustees  for  his  son  Jahm  and  his  iasue, 
in  strict  settlement.  The  personal  estate  being  insuffi- 
cient for  payment  of  the  debts,  the  prooeeds  of  the 
estates'in  Ckethire  and  LancoMrf  were  'iipplied  in  pay- 
ing the  debts,  including  the  mortgage  debts.  The 
plaintiflb  in  that  case  contended,  first,  that  they  had  a 
right  under  the  particular  clause  in  the  will  to  be  oon- 
ddered  as  l^atees,  and  as  such  entitied  to  stand  in  the 
place  of  the  mortgagees,  who  had  resorted  to  the  only 
fund  available  to  the  legatees;  bui^  secondly,  they  con- 
tended tiiat  tiiey  were  oreditorB  entitied  to  be  paid  out 
of  the  real  estates.  Sir  John  Leaek  said,  ''It  is  unne- 
cessary to  consider  the  questions  which  were  raised  on 
the  supposition  that  the  plaintiffs  were  entitied  to  claim 
as  legatees;  because  I  am  of  ojanion,  tha^  under  the 
covenants  contained  in  the  settiement,  the  plaintifli  are 
to  be  considered  as  creditors.  *  *  •  Assgainst  the 
devisees  of  the  testator,  they  are  entitied  to  stand  in  the 
place  of  mortgagees  who  have  been  satisfied  out  of  the 
fund  provided  for  the  payment  of  debts"  (a).    These 


the  liability  of  the  real  estate  ingSy  founded  upon  the  charge 

to  the  debts  generally,  includ-  in  the  will, 
ing  th^  judgments  against  the        (a)  2  Myl.  &  K.  776. 
ejKeeutors,  was,  upon  the  plead-- 


With  regard  to  the  amount  to  he 
the  interest! — the  Phuntiflb  aie  deadj  entitled  to  re^ 
eoirer,  &at,  the  1465/.  ISs.  andooeti;  eeoondly,  ibeopete 
of  the  ejectment  paid  to  the  Phiintiff  at  hiir,  and  the 
taased  ooete  of  the  PhuntiflSi  m  eqnitjr, — ^the  aame  in  the 
action  for  meane  profita,  the  defence  havhig  been  con- 
fined to  the  investigation  of  the  amount,  which,  of  oourse, 
tfae^  could  not  resist.  They  will  also  be  entiUed  to 
their  ooets  of  the  action  of  coyenant  against  the  ezecu* 
tore;  and  as  I  restnuned  tiie  parties  ftom  going  into 
eridenoe  <m  that  portion  of  the  damages  which  they  had 
SQSIained,  I  think,  for  the  purposes  of  tiie  lemnining 
qpiestaont  that  of  interest,  I  must  consider  them  fts  added 
to  tiie  debt^  though  I  do  not  know  that  it  will  make  any 
dilbienoe  in  the  view  which  I  take  of  the  questioii  of 


Upon  the  question  of  interest,  the  cases  of  SRbe  £arl 
rfBmih  V.  The  Eatl af  Bradford  and  %dr  v.  Brice{a) 
were  referred  ta    In  the  former  case,  an  action  bad 

(•)8Si».6Tt. 
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weee  the  ftrts  upon  which  tiie  point  was  dedded.  The  18I6. 
LoBuierdure  estates,  having  been  devised,  were  thereby 
withdrawn  from  tiie  liability  to  the  pbuntiffi  in  cove- 
nant According  to  the  case  of  Wibam  v.  Knuikjff  the 
right  of  such  creditors  to  come  against  ti|e  CftetAm  and 
IjmooMrt  estates  depended^  therefore,  wholly  on  the 
win.  The  ju^^ment  decided,  against  the  deviBces,  tiiat 
if  the  martgsgees,  who  had  two  fimds  to  resort  tc^  ex- 
hausted the  plainti£Bi*  only  fimd,  the  plauitiflb  might 
resort  to  the  fund  open  to  the  mortgagees.  I  think, 
theeefiMe,  that  the  esse  of  Laauu  v.  fFrigfhi  binds  me, 
and  that  I  must  hold  that  this  is  a  daim  to  which  the 
devisees  of  the  real  estate  are  liable. 
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been  biouglit  and  judgment  was  reooyered,  and  upon 
that  the  bill  was  filed  to  have  the  aaoertained  amoont 
paid  They  were  judgment  debts  before  the  statute 
whidi  entitled  parties  to  have  interest  upon  ju^ments; 
and  there  the  question  arose,  whether  they  were  aititled 
to  interest  against  the  devised  estate;  and  Lord  Hard* 
wiche  gave  interest:  but  it  is  material  to  observe,  that 
that  case  is  distingnishable  from  the  case  before  me,  be- 
cause they  were  ascertained  amounts.  It  is  not  necessary 
to  go  into  the  case  before  Lord  Hardwiehe,  but  certainly 
the  practice  of  the  Court  has  not  been  in  accordance 
with  what  Lord  Hardvriche  appears  to  have  stated  there. 
Lord  Hardttncke's  reasoning,  as  I  understand  i^  fqypears 
to  be  this:  he  says  the  real  estate  is  chai^ged  with  the 
payment  of  the  debts,  and  if,  therefore,  the  amount  had 
been  raised  by  the  trustees,  (and  they  might  lawfully 
have  nused  the  money),  it  is  dear  that  it  must  have 
carried  interest  as  against  the  estate,  and  the  owner  of 
the  estate  must  have  paid  it;  and  he  says,  if  the  money 
amount  to  more  than  the  debt,  the  Court  does  not  put 
the  estate  in  a  worse  porition,  by  ^ving  interest  on  tho 
debt,  than  it  would  have  been  in  if  the  trustees  had 
raised  the  money,  and  had  paid  interest  upon  it.  It 
would,  I  suppose,  follow  from  that  reasoning,  that,  when 
the  debt  is  ascertained,  (if  there  were  a  devise  to  pay 
debts),  the  Court  will  give  interest  upon  the  debt  from 
the  beginning;  but  if  that  were  so,  the  question  which 
was  argued  with  regard  to  interest  in  this  case  would  not 
have  arisen.  I  think  the  general  proportion  may  be 
stated  to  be,  that  a  devise  to  pay  debts  does  not  enhance 
the  amount  of  the  demand,  or  entitle  the  party  to  in- 
terest independently  of  the  devise,  but,  leaving  the  amount 
unaffected,  it  provides  a  new  fund  for  payment  of  the 
debts.  The  question,  then,  is,  how  am  I  to  apply  that 
to  the  present  case?  Now,  as  against  the  devisees,  I 
certainly  cannot  consider  the  amount  of  the  demand  as 
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baTuig  been  fiqniclated  until  the  last  jodgment  wae  re* 
covered.  More  waa  dumed  than  has  been  established. 
It  was  that  judgment  which  for  the  first  time  ascertained 
the  amoimt  of  the  damages,  and  there  could  be  no  legal 
demand  for  interest  under  the  statute  until  judgment 
was  recoTered.  The  judgment  agiunst  the  devisees 
is  the  judgment  from  which  they  must  entitle  them* 
sdveS)  under  the  statute  of  the  Queen  (a);  and,  there- 
fore, I  think  I  cannot  give  more  than  interest  upon 
that  judgment. 


Declabe,  that  the  will  of  John  Owm  Edwardes^  the  testator 
&e.,beiog  admitted  by  the  Defendant  WiUiam  Edwardet  Tudter, 
the  said  testatoi's  heir-at-law,  onght  to  be  established,  and  the 
trusts  thereof  peifonned.  It  appearing  that  the  personal  estate 
of  tlie  testator  was  exhausted  in  the  payment  of  his  funeral  and 
testamentary  expenses  and  debts^  and  it  being  admitted  that  no 
further  personal  estate  has  been  received,  declare  that  the  Plain- 
tiffs ncmas  Morae  and  Jatte  his  wife  are  entitled  to  have  the 
loss  sostaiiied  by  them  from  the  breach  of  the  covenant  for  quiet 
enjoyment  contained  in  the  lease  of  the  20th  January,  1783, 
made  good  out  of  the  real  estate  of  the  sidd  testator,  which  passed 
by  his  will  under  the  chaige  in  the  said  wiU  contained  for  pay- 
ment of  the  said  testator's  debts.  Let  the  sum  of  111/.  14#.  Qd^ 
the  taxed  costs  of  the  action  of  ejectment,  paid  by  the  Plaintiff 
Tkomas  Mcth  to  the  lessors  of  the  Plaintiff  in  the  sdd  action, 
snd  also  the  costs  of  the  said  7%omas  Mone  in  defending  the  said 
aetioDy  (to  be  taxed  as  between  attorney  and  client),  when  the 
same  shall  have  been  taxed ;  and  also  the  sum  of  40/.  10».,  taxed 
costs  paid  by  the  said  Thomas  Mcr9$  to  the  PlamtifP  at  kw  in 
the  said  action  for  mesne  profits ;  and  also  the  costs  of  the  said 
Tkomtu  Mwm  in  defending  the  said  action,  (to  be  taxed  as 
between  attorney  and  client)  when  the  same  shall  have  been 
taxed ;  and  also  the  sum  of  83/.,  the  taxed  costs  at  law,  ss  between 
party  and  party,  of  the  said  Tkomas  Mom  in  the  said  action  of 
eovenant  brought  by  him  against  the  Defendants,  the  personal 
representatives  of  the  said  testator;  and  also  the  further  costs  of 
the  mid  Hkomaa  Morte^  when  the  same  shall  have  been  taxed ; 
and  also  the  sum  of  1465/.  Ifif .,  the  amount  recovered  in  the  said 


(a)  1  &  2  Vict.  c.  110. 
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•eiioii  lirofii|^t  iiii4dr  the  tirecticm  of  tills  Goartby  Ibf  order  of 
the  7th  day  of  May,  1845,  made  in  these  causei^  and  for  which 
judgment  was  entered  up  on  the  ISth  day  of  January,  1846 ;  and 
also  the  costs  at  law  of  the  said  Thomas  Mone  and  Jane  his  wife 
In  the  same  action,  when  taxed ;  and  also  interest  at  ii,  per  cent, 
on  the  said  seveval  sums,  and  ihe  amount  of  the  said  costs  when 
ascertained,  to  he  computed  from  the  said  Idth  day  of  January, 
1846,  be  made  good  out  of  the  sum  of  3,058/.  On.  Qd.y  3/.  per  cent 
Consols,  in  court  in  irast  in  this  cause  to  the  account  of  the 
produce  of  the  sale  of  the  Uanmiloe  estate,  as  representing  a  pari 
of  such  real  estate,  and,  if  necessary,  out  of  the  remainder  of  the 
said  devised  estates  remaining  unsold,  and  out  of  the  rents  and 
profits  of  the  said  devised  estates,  and  by  sale  or  mortgage  of  the 
same  estates,  or  a  competent  part  thereof.  Refer  it  to  the  Taxing 
Master  to  tax  the  costs  of  the  PhdntifiB  7%omaa  Mone  and  Jane 
his  wife  of  the  original  suit,  and  of  the  suit  by  bill  of  revivor  and 
supplement,  and  of  the  last  supplemental  suit,  and  of  Hi^  cross 
suit ;  and  also  their  chaiges  and  expenses  of  obtainiiig  th^  (otters 
of  administration  to  the  said  MixrrU  Aiama  and  1^  th^  s^me  be 
paid  and  made  good  out  of  the  siMno  fund,  or  by  s^le  or  xiiort||;qge 
as  aforesaid,  and  put  of  the  r^ts  and  profits  as  aforesaid.  Tax 
the  costs  of  the  {defendant  WUliam  Ethoardes  Tucker  the  heir-at- 
law  of  the  said  testator,  and  ths  costs  of  the  said  Tkmai  £dwatnoht 
2\icierf  one  of  the  personal  representatives  of  the  said  testator^ 
and  of  his  deceased  executrix  Caiherwe  Bdw^nrde^^  of  these  suite; 
and  let  the  same  be  paid  by  the  Plaintifl^  and  be  added  |o  their 
oosts.  Let  the  Master  ascertiun  the  total  amount  of  all  the  said 
sums  and  interest  and  costs;  and  let  the  same  several  sums  and 
interest,  to  be  computed  by  the  Master  as  aforesaid,  ai^d  the  said 
costs,  be  paid  out  of  the  said  sum  of  3058/.  0».  64.,  3/.  per  oent. 
Consols,  so  fJEir  as  the  same  will  extend;  and  let  the  SMd  sum  of 
3058/.  Of.  6<l.,  3/.  per  cent.  Consols  be  sold  &o. ;  and  let  a  sufficient 
part  of  the  produce  of  such  sale  be  applied  in  payment  of  what 
shall  be  so  found  due  by  the  said  Master  as  aforesaid ;  and  let  the 
same  be  paid  to  the  Plaintiff  TliomoM  Moth^  and  the  residi^e 
thereof,  if  i^ny,  be  paid  to  the  said  Defendants,  (the  daughters  of 
the  testator,  the  devisees  of  his  unsettled  real  eitote) ;  but  if  tho 
produce  of  the  sale  of  the  said  stock  shall  not  be  sufficient  for 
payment  of  what  shall  be  found  due  by  the  said  Master  as  afore* 
said,  let  the  whole  of  the  proceeds  of  the  said  stock  be  ^plied  in 
part  paymexit  thereof;  and,  in  case  of  deficiency,  let  the  Plain* 
tifis  be  at  liberty  to  apply  to  this  Court  to  have  such  deficiency 
made  good  out  of  the  devised  estates  of  the  said  t^statqr,  and,  if 
necessary,  out  of  the  past  rents  and  profits  of  the  said  devised  es- 
tates, received,  or  which  shall  have  been  received,  by  the  said 
Defendants,  or  any  of  them,  or  by  tl^ir  order,  or  for  any  or  either 
of  their  use. 
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1845. 

GREAT  WESTERN  RAILWAY  COMPANY   ^^^^^ 

V.  CRIPP& 

M  B.  ROMILIiYaad  Mr.  CWorntf  applied  ex  parte,  on  The  Court  re- 
behalf  of  the  Plaintiffs,  for  an  injunction  to  reetrain  jnnetioii  to  n- 
certain  of  the  Defendante,  aeaignees  of  two  persons  to^^n*^* 
named    Oldham,   from  takina  out  a  sum  of  ^OOOL,  law  from  tak- 

ing  ont  of  court 

which  the  Plaintifib  had  paid  into  court  in  an  actioii  at  monej  which 
law  bronght  against  them  by  the  same  Defendants,  at  law  ^  paid 
The  Plaintiffs  had  contracted  with  Messrs.  Oldham  for  ^^  ^'^'!' 

toe  acdoDi  in 

the  execution  of  works  on  the  railway,  and  under  this  ignorance  that, 
contract  they  acquired  certain  claims  against  the  Plain-  ment,  the  plain- 
tiflb.  Messrs.  0&2Aam  became  bankrupt.  It  was  alleged  ^ml^Z^^ 
that  they  had  assigned  to  the  Defendant  Cfripps,  the  **^^^Jj^52j 
monies  due  to  ihem  from  the  Company;  but  this  was  enmMpaid. 
disputed  by  the  Defendants,  the  assignees  in  the  bank-  orinaS^tenoe 
ruptcy.  The  assignees  brought  their  action  against  the  J^tkuSd^' 
Pbuntiffi  for  the  monies  claimed  to  be  due  to  the  bank-  mi«take  agaiut 

the  conie- 

rupts;  and  the  Plaintifla,  admittlpg  their  liability  to  the  qneneet  of 
extent  of  4000^  for  the  work  done,  paid  ibat  sum  into  Im'ttei^ 
courts  not  adverting  to  the  fact  that  the  assignees  might  gj|^^' 
thereupon  stay  the  action,  and  witiidraw  the  money  paid 
in,  which  they  accordingly  took  steps  to  do. 

.  It  was  urged,  in  support  of  the  application,  that  the 
payment  had  been  clearly  made  by  mistake.  The  Com- 
pany could  not  decide  the  question  between  Cripps  and 
the  assignees,  but  had  only  intended  to  admit  their  lia- 
bility to  pay  a  certain  sum.  The  payment  to  the  assig- 
nees would  be  no  answer  to  the  demand  of  Cripps,  and 
the  Company  might  be  compelled  to  pay  the  money  a 
Becondtime. 


The  Vic£-Chanc£LLOR  said,  that,  if  the  payment     judgment. 
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1845.  into  court  gave  the  Defeidants  at  law^  tlie  right  of 

Gbbat  Wbst.  **^°g  tJ*®  money  out,  he  did  not  see  that  there  was  any 

BKM  Railway  equity  to  restrain  them.     The  Company  knew  the  facts 

V.  of  the  case:  making  the  payment  in  ignonmce  of  one  of 

'  its  legfed  consequences,  did  not  appear  to  him  to  amount 

Judgment.  ^^  g^^^  ^  mistake  as  called  for  the  interference  of  a 
court  of  equity,  if  the  act  were  binding  at  law. 


At  the  request  of  counsel,  leave  was  ^ven  to  serve 
the  Defendants  with  notice  of  the  motion;  but  it  was 
not  afterwards  mentioned. 


See  Parte  v.  Earl  of  Shrtwdmry^  13  Pri.  289. 


Na9.  im.  DUGDALE  v.  JOHNSON. 

A  motion  which  M  R.  PARRY  asked  for  the  costs  of  the  motion.     The 

cuinot  be  after-  motiou  had  been  mentioned,  and  an  objection  having 

^tt!*e*]JS^  ^^^  ^•^®"'  *^**  ^^«'  parties  ought  to  be  served,  the 

moTfag  as  an  matter  had  not  since  been  mentioned. 

abandoned  mo- 
tion; but  the 

ing  aro  entitied  ^*  FoUett  Said  the  motion  was  abandoned  (a). 

tocoetaason 

a  motion  re- 

fuaed.  ~~ 


Judgmeni.  The  VICE-CHANCELLOR  said,  that  the  motion  having 

been  opened,  could  not  be  afterwards  treated  as  merely 
abandoned.  The  costs  must  be  paid,  as  on  a  motion 
reftised. 

(a)  See  General  Order,  5th  August,  1818;  Beav.  Ord.  Can. 3. 
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GRIGG  e.  STURGI&  ^J^ 

In  1839,  Samud  Smith  mortgaged  an  estate  at  Bun*  TIm  •t>*»^  i  ^ 
gag  to  the  Plaintiff,  to  secure  1000^  and  interest  In  t.  68,  doat  not 
March,  1842,  Smith  having  applied  for  the  benefit  of  the  ^SStfJ^^  mort- 
act  for  the  Belief  of  Insolvent  Debtors,  hb  estate  was,  [^^^ 
by  order  of  the  Court,  under  1  &  2  Vict  c  110,  s.  37,  provuionai  •■• 
vested  in  the  provisional  assignee.  On  the  28th  of  intoUeat  mort* 
May,  1846,  the  Plaintiff's  soUcitors  wrote  to  the  pro-  2^^?^^** 
visional  assignee  as  follows:  —  ^Be  Samuel  Smith*  theoommisj 

r^        !•  "w  «  /»    1       tioiicri  of  tha 

Our  dient,  Mr.  Thomas  Griggy  the  mortgagee  of  the  lnaolf«nt 
insolvent's  freehold  and  copyhold  estates  at  Bungay^  ^  for  a  oonvey* 
such  mortgagee  for  the  sum  of  lOOOiL,  together  with  an  ^t!'^?^ 
arrear  of  interest    We  understand  that  you  are  the  sole  demption;  and 

■n  offer  by  tiie 

assignee  of  the  insolvent;  we  therefore  have  to  request  provisional  ai- 
that  you  wiU  send  us  a  draft  for  lOOOA  and  the  interest  fig  A^p^' 
due.    If  this  is  not  convenient,  please  to  let  us  know  if  feedings  in 

*  tncn  an  appli. 

you  will  release  to  our  client  the  equity  of  redemp-  cation  does  not 

tion,  and  we  will  send  a  draft  release  accordingly.    We  his  costs  in  a 

think  it  right  to  inform  you,  that,  unless  we  hear  from  '^uy  J^ti. 

you  immediately,  we  shall  feel  it  our  duty  to  file  a  bill  toted  against 

of  foredoeure.    We  are,  Sirs,  yours,"  &c.  closure. 

5/a/eiN«n/. 

By  a  letter,  dated  the  80th  of  May,  1845,  the  pro- 
^aonal  assignee  replied : — *'  You  are  at  liberty  to  apply 
to  this  Court  for  an  order  for  me  to  join  in  a  conveyance 
of  the  property  mentioned  in  your  letter  of  the  28th  in- 
stant, if  you  can  shew  that  the  equity  of  redemption  is 
of  no  value  to  the  creditors  (a).    Inclosed  is  a  form  of 


(a)  See  Stat.  1  &  2  Vict.  c.  110,  i.  68. 


M 
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the  order  you  will  aek  for.  I  shall  be  happy  to  give  your 
agents  any  further  information  on  their  calling  here. 
If  the  title  be  otherwise  good,  you  have  a  cheap  mode 
of  getting  the  interest  vested  in  me  through  this  Court: 
should  you,  therefore,  be  advised  to  file  a  biU  in  equity, 
I  shall  be  obliged  to  adk  ttiat  Court  for  costs.*" 

The  bill  of  foreclosure  was  soon  afterwards  filed ;  and 
the  P]aintifl!*s  solicitors  forwarded  the  subpoena  to  the 
provisional  assignee,  in  a  letter,  dated  the  6th  of  June^ 
in  which  they  said,  **  We  must  decline  ascertaining  the 
value  of  the  equity  of  redemption  on  your  behalf.  We 
are  not  quite  sure  that  your  Court  can  give  us  so  good 
a  title  as  the  Court  of  Chancery.  At  all  events,  we 
cannot  advise  our  client  to  manage  the  insolvent's  estate 
in  the  place  of  his  assignee.'* 

The  provisional  assignee,  by  his  answer,  stated,  that 
he  had  not  received  any  assets  of  the  insolvent,  and  that 
he  did  not  believe  there  were  any  available  for  the  pur- 
pose of  paying,  and  he  had  therefore  been  tmable  to  pay 
the  mortgage  money:  that  he  was  toipowered  by  the  act 
to  relensc  the  equity  of  redemption  only  under  the  order 
of  the  Insolvent  Court,  and  that  such  order  was  only  to 
be  obtained  on  the  application  of  the  party  requiring  the 
conveyance,  or  of  one  or  more  of  the  creditors.  He 
also  stated,  by  his  answer,  that  he  did  not  claim,  and  he 
thereby  absolutely  disclaimed,  all  and  all  manner  of  es- 
tate, right,  title,  interest,  claim,  and  demand  whatsoever, 
of,  in,  and  to  the  mortgaged  premises,  and  every  part 
thereof,  and  the  equity  of  redemption  thereof,  and  every 
part  thereof.  The  only  question  was,  whether  the  fact, 
that  the  mortgagee  had  rejected  the  alternative  which 
had  been  offered  to  him  by  the  provisional  assignee,  in 
the  above  correspondence,  was  a  ground  for  directing,  in 
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die  dec»m  of  foreek)mire,  tlmt  the  ooBta  of  the  proriaioniil 
aflsgnee  should  be  paid  to  him  bythe  phdntiff. 


184e. 


Mr  Bomilfy  and  Mr.  Steere,  for  the  Plaintiff,  aub- 
mitted,  that  the  order  of  the  Insolyent  Court  under  the 
68th  section  (a),  founded  on  affidavit  as  to  the  value  of 
the  equity  of  redemption,  oould  not,  etpeeiallj  if  ob- 
tained at  the  instance  of  the  mortgagee  himself,  be 
safely  relied  upon  as  a  title,  inasmuch  as  it  would  be 
op&x  to  question  in  equity ;  but,  however  that  might 
be,  the  Defendant  was  not  entitled  to  require  that  the 
Plaintiff  should  take  that  course:  the  proviaonal  as- 
signee had,  as  ^punst  the  mortgagee,  no  rights  which 
the  mortgagor  could  not,  by  asognment,  have  conferred ; 
and  the  mortgagor  oould  only  assign  such  rights  as  he 
himself  possessed :  Appldnf  v.  Duke  (ft),  Ca$k  v.  Bel- 
dker  (c). 

Mr.  Folktig  for  the  provisional  assignee,  ai^ed,  that 
the  poation  of  the  mortgagor  before  the  insolvency  was 
materially  different  fiom  that  of  the  provisional  assignee, 
with  reference  to  the  mortgaged  estate.  The  mortgagor 
mi^t  have  conveyed  as  he  thought  proper :  the  provi- 
sional assignee  could  only  act  under  a  certain  authority 
and  jurisdiction.  It  was,  therefore,  not  only  reasonable, 
but  the  obvious  consequence  of  the  law  which  imposed 
Buch  restrictions  upon  the  assignee,  that  parties  dealing 
with  him  in  that  character  must  act  in  conformity  with 
the  authority  and  jurisdiction  to  which  he  was  subjected. 
It  could  not  be  the  intention  of  the  Act  to  leave  the 
provisional  assignee  exposed  to  be  made  a  party  to  suits 
of  foreclosure  at  his  own  cost,  while  it  excluded  him 


ilfyiHMIIf* 


(o)  Stat.  1  &  2  Vict  c  110. 
(h)  1  Phill.  272 ;  S.C.,  1  Hare,  d03.  (e)  1  Hare,  810. 
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Feb.2ard. 


from  any  mode  of  averting  such  suitB.  He  mentioned, 
also,  Mlett  v.  Edwards  (a),  and  pointed  oat  the  diBtino- 
tion  between  the  present  case  and  that  of  Applefy  y. 
Duke. 


Vice-Chakcbllor  ;^ 

The  question  is  not  exactly  the  same  as  that  which 
occurred  in  the  case  of  Appleby  v.  Duke(b),  There  the 
defendant  did  not  disclaim,  but  submitted  his  right  to 
the  Court, — a  course  which  left  him  at  liberty  to  daim, 
at  the  hearing,  anything  he  mi^t  be  entitled  to.  But 
in  that  case  the  ground  I  went  upon  was,  that  the  as- 
rignee  in  insolvency  stood  precisely  in  the  same  situation 
as  the  mortgagor;  and,  unless  the  mortgagor  could  entitle 
himself,  by  disclaiming^  to  his  costs,  I  thought  that  a 
person  claiming  under  him  could  not  do  so:  I  did  not, 
therefore,  consider  that  the  dischumer  made  any  difier* 
cnce,  and  I  remain  of  that  opinion.  It  appears  to  me  to 
be  clear,  that  a  party  who  disclaims — ^not  in  the  sense, 
that  he  had  no  interest  at  the  time  the  bill  was  filed, 
but  only  that  he  chooses,  after  the  suit  is  instituted,  to 
abandon  hb  rights— cannot,  successfully,  claim  his  costs 
in  a  suit  of  this  kind.  There  are,  no  doubt,  cases  where 
the  bill  is  filed  agiunst  a  party,  who,  admitting  the  liabi- 
lity, shews  that  the  demand  would  have  been  satisfied 
hod  it  been  made  before  the  filing  of  the  biU ;  and  in 
such  cases  the  Court  may  give  the  defendant  his  costs. 
That,  however,  has  no  application  to  a  case  where  the 
defendant  is  not  made  a  party,  in  respect  of  any  demand 
which  the  phuntiff  has  against  him,  but  because  his  pre- 
sence is  necessary  to  enable  the  phuntiff  to  enforce  his 
own  right 


(a)  Note  to  Perkin  v.  AVa/-         (b)  1  Phill.  272 ;   S.  C,  1 
ford,  10  Sim,  503*  Hare,  903. 
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It  appean  that  the  mortgagee  commoxiicated  to  the 
Defendant  thai  he  was  willing  to  take  dther  a  cheque 
for  the  mortgage-money  or  a  release  of  the  equity  of 
redemption.  The  anawer  was  to  the  effect^  that,  if  the 
equity  of  redemption  were  of  any  value^  the  Defendant 
could  not  release  it;  but  that  the  Plaintiff  might,  if  he 
oonld  satisfy  the  Commisaoners  of  the  Insolvent  Debt- 
ors* Court  that  the  equity  of  redemption  was  of  no 
value,  obtain  from  them  an  order  to  the  Defendant  to 
execute  a  conyeyance  which  would  be  an  indemnity  to 
Hm.  I  think  that  a  mortgagee  is  not  bound  to  take 
that  course  as  against  the  provimonal  assignee:  I  must 
therefore  make  the  conmion  decree  of  foredoeure. 


ft7 
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JmdgmmU. 


In 


GABRIEL  V.  STUBGIS*  14M  4 IM 

August,  1825,  by  articles  of  that  date,  JEUsha  Thepnnfaaier 

fTdm,  for  himself  and  Sarah  his  wife,  agreed  to  seU,  jJ^ll^iSS!' 

and  Thomas  Hodgson  agreed  to  purchase,  for  the  sum  I^jV^*^  ^» 

of  1430^,  certain  freehold  and  copyhold  premises,  the  whole  of  tha 

property  of  JEHsha  Wihon  and  Sarah  his  wife,  in  right  mone j  wm 

of  the  wife.    Hodgson  soon  afler wards  entered  into  poe-  JSnteyaMe 

•caaion  of  the  prenuses,  and  pwd  795/,  to  the  vendors  ***5^*®1;,'"^ 

towards  the  purchase-money.    In  July,  1827,  Hodgson  haring  deyiMd 

borrowed  money  from  the  Defendant  Benson  and  on*  ^^  puintiflTi, 

other,  upon  mortgage  of  other  property,  and  he  deposit-  ^  ^JiSmlSs 

ed  with  them  the  agreement  of  August,  1825,  as  a  col-  ezeeator.   Tha 

lal«Tal  Becority.    In  September,  1843,  ITocI/san  took  the  agiinatOie 

benefit  of  the  act  for  the  BeUef  of  Insolvent  Debtors,  [^^^^the 

imolTent,  aad 
an  equitable 
BMitp^  by  deposit  of  the  agreement  for  pnrchaae ;  and  it  prayed  the  payment  of  the 
rendae  of  the  pnrehase-money  by  the  Defendants,  or  by  sale  or  the  estate.  The  Plslntiffs 
did  not  prove  their  title  as  devisees.  The  DefendanU  disclaimed  i-^Htld,  that  the  Court 
could  not  make  the  decree  sought  withont  evidence  of  the  devise ;  bot  that,  upon  payment 
^  the  eosts  of  the  Defendants,  the  €k>art  might  (the  Defendants  not  oppodng)  dedare  the 
PUatilb  absolutely  entitled  to  the  estate. 

vou  y.  H  H.  w. 
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184a  JEMiha  Wibm  died,  iMTing  8ardk  hia  wife  Borvi^nng. 
Sarah  afterwards  died,  having  (as  the  bill  alleged)  by 
her  will  given  and  devised  to  the  Plaintifi  her  intereal 
in  the  pramises  oomprised  in  the  oontraot,  and  in  the 
porohaso-  money  whieh  remained  dne^  and  aiqpointed  one 
of  the  Flaintifi  her  exeoator.  The  Pkintifi  filed  the 
biU  against  JB0im«mi»  (who  was  the  sorvivor  of  the  two 
creditors  with  whom  the  agreement  was  deposited),  and 
against  the  provisional  asaognee  of  the  insolvent's  estate, 
stating^  that  the  residue  of  the  purchase-money  and  in- 
terest amounted  to  about  lOOOiL,  and  fiir  exceeded  the 
value  of  the  lands;  and  praying  an  aooount  of  what  re- 
mained due  to  tho  Plaintif&,  and*  if  the  same  should  not 
be  paid  by  the  Defendants,  that  the  premises  might  be 
sold,  and  the  proceeds  of  the  sale,  and  the  rents  and  pro- 
fits in  the  meantime,  applied  towards  satisftction  of  the 
Plaintiffi'  lien. 

\  The  provisional  assignee,  by  his  answer,  did  not  admit 
the  Plaintiffs'  tide,  and  denied  that  any  appEcation  had 
been  made  to  him  (the  Defendant)  to  join  in  a  sale  and 
conveyance  of  the  premises,  which  sale,  he  stated,  might 
have  been  effiscted  under  the  authority  of  the  Insolvent 
Court,  without  the  expense  of  a  Chancery  suit.  He 
stated,  that  he  never  had,  or  claimed  to  have,  and  did 
not  then  daim  or  pretend  to  have,  any  right,  title,  or  in- 
terest of^  in,  or  to  the  premises,  or  any  part  thereof^  or 
in  any  of  the  matters  therein  mentioned,  and  he  thereby 
disclaimed  all  right  and  titie  in  or  to  the  same  and 
every  part  thereof. 

The  Defendant  Benson,  by  his  answer,  stated,  that  he 
had  been  equitable  mortgagee  of  the  premises  as  above 
stated;  and  that,  from  1838  to  1842,  the  rents  of  the 
premises  had  been  collected  by  a  receiver  appointed  in 
a  suit  which  he  {Benson)  and  his  co-mortgagee  had  in- 
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Btitated  aguBSt  JKmEjwos.  He  denied  that  any  applica- 
tion had  been  made  to  him  on  the  Bubject»  and  aaid, 
he  did  not  daim  any  intereat  in  the  premises;  and  he 
therdby  diftnlaimed  all  rights  tiilei  interesti  daim,  and 
demaad  whalsoeivery  either  as  equitable  moirtgagee»  or 
otherwise  bowBoeyer,  in,  to,  or  ont  of  the  same^  and  in 
aQ  and  every  the  matters  in  issue  in  the  suit  ThePlain- 
tifi  filed  a  replication,  but  went  into  no  evidence  at  the 
beaiiBg. 


1840. 


Mr.  Walker  and  Mr.  Stintant  for  the  Plaintiffs. 

Mr.  Follett,  for  the  providonal  assignee,  faieisted,  first, 
tihat  the  Plaintifis,  haying  brought  the  cause  to  a  hear- 
ing without  proof  of  their  title  as  devisees  of  the  estate 
comprised  in  the  agreement,  had  made  no  case  for  a 
decree  in  their  fayour,  and  that  the  bill  must  be  dis- 
missed with  costs;  and,  secondly,  that,  if  the  bill  were 
Bustamed,  the  case  should  not  be  governed  by  the  rule 
laid  down,  as  to  costs,  in  Appleby  y.  Duke(a)i  for  the 
right  of  the  provisional  asagnee  oi  HadgsofCs  estate  to 
the  benefit  of  the  contract  of  August,  1825,  was  one 
which  the  asrignee  had  never  taken  any  steps  in  equity 
to  enforce,  and  which  he  would  have  disclaimed,  if  the 
Plaintiff  had  applied  to  him  (as  it  was  argued  they 
ought  to  have  done)  before  the  institution  of  the  suit ; 
^d  the  assignee  had  in  fact,  by  his  answer,  wholly  dis- 
claimed all  interest  in  the  premises  under  the  contract. 

Mr.  Wright,  for  the  Defendant  Benson,  took  the  same 
objection  to  the  suit.  He  contended,  also,  that  the  an- 
swer did  not  merely  disdaim  an  interest  in  the  pro- 
perty which  the  Defendant  had  when  the  bill  was  filed, 
bat  denied  that  the  Defendant  even  then  had  any  interest 


ArgumetU. 


(a)  1  FhiU.  272 ;  S.  C,  1  Hare,  a08. 
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in  the  property;  and  that  denial  was  aniqported  by  the 
statement  in  the  bill,  that  the  readoe  of  the  porchaae- 
money  exceeded  the  value  of  the  premiaesy  leaying, 
therefore,  nothing  in  reapect  of  which  the  Defendant 
was  a  neoesaaiy  party.  The  parohaae^noney  would 
belongi  not  to  the  deTiaeea^but  to  the  peraonal  xepreaen* 
tatiyea  of  the  vendor. 


The  other  cases  referred  to  were,  Garke  v.  WUmoi{a), 
SScock  Y.  Roywm  {b\  Ca$h  v.  Bekher  {e\  27ump$an  v. 
KendaU(J). 


Judgment. 


Mr.  JFaiker,  in  reply,  said,  that,  the  Defendants 
having  disclaimed,  by  their  answers,  the  denial  by  their 
counsel  of  the  Plainti£b'  title,  was  a  surprise  upon  the 
Plaintiffi,  and  the  Court  would  ^ve  them  an  oppor- 
tunity of  supplying  the  proof:  Hood  v.  Pmm(ey 
Both  the  Defendants  had  clearly  an  interest  at  the 
institution  of  the  suit ; — the  assignee,  under  the  contract 
upon  which  a  large  sum  had  been  paid;  and  the  other 
Defendant,  as  the  depositary  of  that  contract  by  way  of 
equitable  mortgage.  The  Plaintifi  had  no  right  to 
suppose  that  the  Defendants  would  acquiesce  in  their 
view  as  to  the  value  of  the  lands,  or  abandon  their 
several  interests  in  the  property. 


The  Vice-Chancbllor  said,  that  the  question  of 
costs  did  not  depend  merely  on  the  words  of  disclaimer 
used  by  the  Defendants,  but  on  the  point,  whether  the 
Defendant  shewed,  that,  at  the  time  the  bill  was  filed, 
he  had  no  interest  in  the  subject  of  the  suit,  and  was, 
therefore,  improperly  made  a  party.     He  had  always 


(a)  1  PhUl.  276. 

(b)  2  Y.  &  C.  C.  C.  376. 

(c)  1  Hare,  810. 


(d)  9  Sim.  397. 

(e)  4  Sim.  101.    See  Wood- 
ffoie  T.  Field,  2  Hai«,  21C. 
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conddered,  and  acted  upon  the  rulei  thaty  where  a  party 
80  diedaimed  as  to  shew  that  he  had  no  interest  in  the 
property  when  the  bill  was  filed,  he  was  entitled  to  his 
costs.  That  was  the  disclaimer  spoken  of  by  Lord 
Redesdakf  where  he  says,  that  the  precedents  are  all  of 
an  answer  and  disclaimer,  and  not  of  disclumer  simply ; 
for  that  the  plaintiff  may  require  an  answer  to  ascertun 
whether  the  defendant  has  had  an  interest  which  he  has 
parted  with  (a).  But  where  the  defendant  was  properly 
brought  before  the  Court  in  respect  of  an  interest  at  the 
time  the  biU  was  filed,  and  then  said, ''  I  now  abandon 
my  interest,"  it  was  a  question  of  discretion  with  the 
C!ourt  either  to  order  the  plaintiff  to  pay  the  defendant's 
costs  or  not,  with  reference  to  the  circumstances  which 
may  have  rendered  the  suit  necessary  or  proper.  It 
appeared  to  him  that  the  practice  of  the  several  branches 
of  the  Court  proceeded  upon  the  same  rule. 


18i6. 
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With  reference  to  the  other  point,  the  de&ult  of 
proof  of  tiie  devise  of  the  land  to  the  Plaintiffs, — the 
suit  was  the  suit  of  the  personal  representative, — ^the 
names  of  the  devisees  were  used  as  instruments  for  en- 
forcing the  payment  of  the  purchase-money.  If  the  De- 
foidaats  had  not  disclaimed,  the  case  would  have  been 
free  from  any  difficulty  on  this  point;  for  tiie  objection, 
in  fact,  amoimted  to  no  more  than  an  objection  for  want 
of  parties.  To  have  allowed  the  Plaintiffs  the  opportu- 
nity of  proving  their  case,  would  be  no  greater  indul- 
gence than  permitting  the  cause  to  stand  over,  with 
leave  to  amend  by  adding  parties.  The  difficulty  arising 
from  the  disclaimer  was,  that  the  suit  could  not  proceed 
unless  the  Court  should  give  the  Plaintiffs  leave  to  bring 
the  devisees  before  the  Court,  or  to  prove  the  devise  to 
themselves,  and  thereby  prove  that  the  devisees  were 


(a)  Tr.  Plead.  319,  ed.  4. 
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1846.  alroady  pttrties.  If,  however,  tbe  Plaintiffil  would  sab- 
mit  to  pay  the  ooetB  of  the  Defendants  of  the  amt,  the 
Court  might  now  make  a  deoree,  which  woold  pve  the 
Plaintiffii  all  the  benefit  of  the  decree  in  a  focedosue 
suit  ____^_^^^^_^ 

ilMTM.  This  Court  (the  Defendanta  not  opponng)  doth  d«clare»  that 

the  FhdntifiB  are  abeolateljr  entitled  to  the  estate  in  the  pleadings 
named ;  and  this  Court  doth  order  and  deeiee  the  eame  accord- 
ingly. And  it  ia  oidered,  that  the  FlaintifBi  do  pay  unto  the  De- 
£indaatatlieirooetsofthiaiait|tobetaaEed,&e«  And  any  of  the 
parties  are  to  be  at  liberty  to  apply  to  this  Court,  aa  there  shall 
be  occasion. 


IW,  19*A  *  PAB80NS  1^.  SPOONER. 

Hie  loiicitor  1  HE  bill  was  filed  by  the  Plaintiff,  as  the  proprietor 

iected,  and  at  and  former  solicitor  of  a  joint-stock  company,  formed  for 

piSTbi^'ght  making  a  railway,  to  be  called  the  "  The  SauOujanptan, 

forward,  a  Manchester,  and  Oxford  Junction  Railway ,*•  against  the 

making  a  rail*  provisional  directors  of  the  company.     The  bill  stated, 

kS'im  i«ree-  *^^  ^^  project  was  brought  forward  by  the  Pliuntiff, 

ment  with  the  y^^  great  labouT  and  expense,  and  was  laid  before  a 

persona  who  ^o  ^  • 

became  the  public  meeting,  which  approved  of  the  undertaking,  and 
oommittee  for  at  which  the  members  of  the  provisional  committee  were 
SS^^f^  appomted,  and  consented  to  act  in  that  capacity :  that 
th^  the  coats  at  such  meeting  it  was  suggested  to  the  Plaintiff,  by  the 
should  he  paid  chairman,  Benjamin  OUveira,  (one  of  the  Defendants), 
cUo^and'pro-  tiiat  it  was  usual  for  the  projector,  solicitor,  and  other 
^mem^rarf  oflSccrs  of  Similar  schemes,  to  take  upon  themselves  the 

each  proyi- 

sional  committee  shoold  not  he  personalhr  liable  to  him  for  sneh  costs  and  disbniveineBts 
but  that  the  same  should  be  paid  out  of  the  fond  to  arise  from  the  deposits  to  be  paid  on 
the  shares  : — Held,  that  this  agreement  was  not  illegal  as  between  Uie  proTisioiiiu  eom- 
mittee  and  the  shsieholders,  regarded  as  trustee  and  cestui  ^ ue  trust,  inasmnch  as  the 
trustee  was  entitled  to  be  indemnified  by  his  cestui  que  trust  m  respect  of  the  costs  and 
expenses  properly  incurred. 

Whether  the  contract  to  pay  fotnre  costs  out  of  the  deposits  was  illegal  as  between  the 
solidtbr  and  client,  attending  to  the  fact,  that  the  client,  being  a  trustee,  might  properly 
stipulate  that  be  should  not  be  personally  liable  for  tbe  costs  to  be  incoircd,  but  that  the 
same  should  be  paid  ezdosiTely  out  of  the  tmst-fond*-QiMen0  f 
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sole  risk  and  reBponribility  of  the  nndertaldxig,  and  to  184a 
mdemiiify  the  pToviaonal  oommittees  in  respect  of  the 
same;  and  the  said  chairman  handed  to  the  Plaintiff  the 
draft  of  an  agreement  to  that  efiect,  which,  he  stated, 
had  been  entered  into  in  refinenoe  to  another  similar 
project;  that  the  Phinti^  relying  on  the  good  fidth  of 
the  provisional  oommitteei  ai»d  that  he  woold  be  eon- 
tinned  adicitor  to  the  undertaking,  and  be  paid  hia  costs 
and  disbmsementa  as  soon  as  a  sufficient  amount  of  d»- 
podta  dioold  be  obtained,  at  once  acceded  to  the  propo- 
sition; and  the  following  memorandum  of  the  agreement 
was,  with  the  consent  of  the  Plaintiff,  appended  to  the 
minute  of  the  resolutionsy  and  signed  by  the  chainnaa 
on  bdialf  of  all  present: — ** Memorandum:  The  sQli(»- 
tor  and  other  officers,  as  ihey  may  be  appointed,  hereby 
pledge  themselyeB  to  pay  all  preliminaxy  eacpeuaesi  and 
hereby  ^ve  a  general  indemnity  to  the  proTisional  com* 
mittee,  collectively  and  individually,  against  all  coats  imd 
ciiaxges  of  any  sort  that  may  be  incurred  in  proseoutix^ 
or  promoting  thia  nthestnef  up  to  the  payment  of  the  de- 
posits, to  which  ftmd  alone  ihey  look  tbr  such  rqmyment 
of  such  expenses  imd  disbunements^  and  for  pnrfbssioaal 
rommeratioii :  the  oammittee  agreeing  to  repaj  such 
costfl^  CKpenses,  and  didmrsements,  and  the  reasonable 
and  proper  costs  of  the  said  officers  out  of  tiie  said  de- 
pQsite.^  And  the  bill  stated,  that  ihe  Pbdntiff,  at  the 
request  of  the  s*id  chidnnan,  dgned  and  sent  to  each 
member  of  ihe  committee  a  printed  circular  or  form  of 
sgreeiaent,  as  foUowa  >^**  SauthampUm,  Mandiuier,  and 
Ojr^brrf  Junction  Bailway*  I  the  underriigned»  being 
the  solicitor  to  the  above  project,  do  hereby  declare  and 
agree  tliat  I  do  sot  hold  any  patron  or  mtenbetf  of  the 
ptovlskmal  or  managing  coraoiittee  thereof  in  any  way 
liable  or  responsible  to  me  for  the  repayment  of  any 
moines  I  may  have  expended,  or  shall  expenc^  in  the 
pnjecting,  piomoliBg,  or  prosecuting  thia  d^ecty  or  for 
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the  payment  of  any  chaiges  for  piofemonal  or  other 
servioes  rendered  by  me  in  relation  thereto,  or  in  any 
way  connected  therewith;  and  Ideclare  and  agree,  that 
I  look  to  the  depoatB  or  jdbt-fitodc  of  the  said  company 
alone  as  the  fund  and  meana  of  repayment  of  audi  dia- 
bursements  and  payment  of  professional  and  other  ser- 
vioea.  And  I  undertake  to  pay  and  disduuge  all  ex- 
penses incidental  to  the  said  prqject,  and  the  prosecuting 
thereof^  and  the  fonnation  of  the  companyi  up  to  the 
time  of  payment  of  deposits  upcm  shares  sufficient  in 
amount  to  repay,  satisfyi  and  discharge  all  payments^ 
disbursements,  and  liabilities  made  or  incurred  in  re- 
spect to  the  matters  aforesdid,  or  any  of  them,  up  to 
that  time ;  the  said  deposits  or  joint  iund  being  held 
liable  for  such  purpose  by  the  directors  or  trustees  of 
the  company." 


The  bill  then  stated,  that  the  Plaintiff  continued  to 
devote  great  labour,  and  incur  heavy  expense,  in  the 
prosecution  of  the  project ;  that  applications  for  ahares 
were  extremely  numerous,  and  that  the  deposits  paid 
upon  the  shares  allotted  amounted  to  50,00021  The 
bill  set  forth  the  terms  of  the  parliamentary  contract, 
and  the  subscribers'  agreonent,  which,  it  allqped,  had 
been  ngned  by  the  Defendants  and  all  the  sharehold- 
ers before  receiving  their  scrip  certificates.  By  the 
subscribers'  agreement  the  Defendants  were  appointed 
provisional  directors,  and  were  empowered,  out  of  the 
monies  which  should  come  to  their  hands,  or  be  placed 
to  their  credit  by  way  of  deposit  or  payment  of  calls,  or 
otherwise  in  relation  to  tlie  said  undertaking,  to  make 
such  deposits  or  investments  as  then  were  or  might 
be  required  by  the  then  present  or  any  future  standing 
orders  of  Parliament ;  and  also  to  pay  and  allow  all  such 
fees,  salaries,  and  recompense  to  bankers,  counsel,  so- 
licitors, and  others,  who  might  be  employed  or  retained. 
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or  who  migfat  then  have  been  abeady  employed  or  re- 
tabled^  in  the  projecting  of  the  said  undertaking,  or  in 
supporting  and  protecting  the  interests  thereoif^  or  in  op- 
posing any  competing  scheme  or  project  in  Pailiamenty 
or  otherwise  in  relation  to  the  said  undertaking,  as  they 
.diould  think  right;  and,  generally,  to  apply  such  monies 
in  or  towards  the  fulfilment  of  any  bargains,  engagements, 
contracts,  or  agreements,  into  which  they,  or  the  prqjec- 
tors  thereof^  might  have  entered,  or  into  which  they  were 
thereby  empowered  to  and  should  enter,  for  the  purposes 
therdnbefore  mentioned,  or  any  of  them,  and  towards 
the  costs  of  any  works  or  proceedings  connected  tbere- 
with^  and  in  and  towards  the  soliciting,  supporting, 
or  opposing  such  bill  or  bills  in  Parliament,  as  therein- 
before mentioned,  and  in  obtaining  the  necessaiy  act  or 
acts  for  carrying  out  the  said  undertaking,  or  any  part 
or  parts  thereof  and,  generally,  in  paying  and  satisfying 
all  other  costs,  charges,  expenses,  and  liabilities  which 
migfat  have  been  already  sustained  or  incurred  in  relation 
to  the  said  undertaking,  and  which,  in  their  opinion  and 
discretion,  ought  to  be  paid  and  satisfied. 


1846. 
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The  bill  then  stated,  that  the  Defendants,  tiie  pro- 
vitional  directors,  sometime  afterwards  discharged  the 
Plaintiff,  and  appointed  otiier  solicitors ;  that  the  sum 
of  697/.  remained  due  to  the  Plaintiff  in  respect  of 
his  said  costs,  expenses,  and  disbursements,  for  the  pay- 
ment of  which  he  had  many  times  ineffectually  ap- 
plied to  the  Defendants;  that  the  other  shareholders 
were  too  numerous,  and  their  shares  and  interests  too 
fluctuating,  to  be  known  to  the  Plaintiff,  or  to  enable 
him  to  make  them  parties  to  the  suit  The  bill  prayed, 
that  it  might  be  declared,  that,  under  the  circumstances, 
the  deposits  which  had  come  into  the  hands  of  the  De- 
fendants were  duly  and  effectually  charged  with  tiie 
payment  of  all  the  expenses  paid  and  incurred  by  the 
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Plaintiff  in  the  promotion  and  oanying  into  eflfeot  of 
the  said  scheme,  and  of  the  Phiintiff 's  profesoonal  and 
other  costs,  chaiges,  and  expenses ;  and  that  the  Plaintiff 
was  entitled  to  an  equitable  lien  and  first  charge  npon 
the  amomit  of  deposits  then  in  the  hands  of  the  Defend- 
ants, or  an  J  of  them,  in  req)ect  of  the  said  balance  or 
sum  of  897i!i,  due  to  the  Plaintiff  upon  his  said  bill  of 
costs ;  and  that  aU  proper  accounts  might,  if  necessary, 
be  directed  to  be  taken,  for  the  purpose  of  ascertaining 
the  amount  then  due  to  the  Plaintiff  in  respect  of  his 
said  costs,  disbursements,  charges,  and  expenses;  and 
that  it  might  be  dedaxed^that  the  Plaintiff  was  entitled 
to  a  like  equitable  lien  in  respect  of  the  amount  which, 
upon  taking  such  account,  should  be  found  due  to  him ; 
and  that  the  Defendants  might  be  decreed  to  pay  such 
balance  or  amount  to  the  Plaintiff;  and  thai,  in  the  mean^ 
time,  the  Defendants  might  be  restrained  by  injunction 
from  parting  with,  depositing  or  assigning^  transferring 
or  disporing  of  the  monies  and  securities  of  the  company* 


Several  of  the  Defendants  demurred  for  want  of 
equity  and  want  of  parties. 


ArguKMMi* 


Mr.  Kenyan  Par^  and  Mr.  Hetheringtoni  for  the  bill^ 
and  Mr.  Teedy  Mr.  RamiUy,  and  Mr.  Shapier,  for  the 
Defendants,  in  support  of  the  demurrer. 


Two  of  the  points  in  aigument  were,  whether  it  suffi- 
ciently appeared  upon  the  bill  that  the  proper  steps  had 
been  taken,  in  conformity  with  the  provisions  of  the 
**  Act  for  the  Begistration,  Incorporation,  and  SegoIft> 
tion  of  Joint^stock  Companies"  (a),  to  enabte  the  patties 
to  enter  into  contracts  in  their  character  of  a  eompany ; 


(a)  7  &  8  Vict.  c.  110. 


CA8B8  ni  CHANCERY. 

or  whether  the  promoten  of  •  nStwmf  oompony  were  in 
fiust  within  the  proviaonB  of  the  act  On  these  jKnnts 
the  Court  waa  of  opinion^  that»  upon  the  atatementa  in 
the  hSSlf  it  waa  not  open  to  the  Defendanta  to  den j  their 
power  of  contracting  aa  •  company,  or  thor  liability  in 
r8q)eot  of  aiioh  contract 
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The  other  pointa  argued  were  upon  the  l^alityofthe 
contract  itself  :  firsti  aar^^arded  the  authority  of  the  pro- 
vinonal  committee  to  Und  the  ftiture  ahareholdera,  Ed' 
wardgr*  The  Orand  Juneihn BaikDmf  Compa9ijf  (a);  ae- 
oondly,  whether  a  court  of  equity  would  enfbroe  a  contract 
by  a  troateey  that  he  ahouM  not  be  peraonally  liable  for 
the  payment  of  fhtme  coata  and  disbursementBy  but  that 
the  aame  ahould  be  paid  oat  of  the  truat  fund :  Fuller  ▼• 
K^hi(jb);  and,  laatly^auppofflng  there  ahould  be  no  ob- 
jection in  equity  to  sudhi  a  contract^  whether  the  Plain- 
tiff aa  a  solicitor  could  enforce  a  security  for  coata  and 
disbursements  which  had  not  been  incurred  at  the  time 
the  security  was  given :  J&ne$  v.  TVqfp{e),  UppingUmy. 
Bnaen(d),Ez  parte  Bmrin{e).  AWeany.  lleninff{f),9k 
case  in  which  a  demuner  was  allowed  to  a  bill  by  a  ao- 
licitor  against  a  committee,  but  in  which  there  was  no 
oontaract  for  any  security,  was  also  cited. 


YlCfr-CHANCBLLOB  :— 

The  first  and  the  principal  point  argued  on  behalf  of 
the  Defendanta  waa  founded  upon  the  late  act,  7  &8  Vict 
c  110(^).  It  waa  said  that  raOway  companies  are  with- 


Judgment, 


(a)  1  Myl.  &  Cr.  660;  1 
BaUw.  Cm.  17%  S.  C. 

(fi)  6  Beay.  200,  211,  and 
the  caaes  cited,  p.  208. 

(c)  Jac.a82. 


(<l)  2  Dr.  ft  War.  184. 
(#)  2  Hare,  179,  n.  (d). 
if)  9  Sim.  683. 
(  ff)  Act  for  the  R^giatraiion, 
&c.  of  Joint-stock  Companies. 
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inihat  act»  and  that  it  appeared  upon  the  face  of  the  bill 
that  the  provisions  of  that  act  had  not  beenobserved;  that 
the  whole  transaction  was  therefore  illegal ;  and  that  no 
contract  between  the  Plaintiff  and  the  provisional  com- 
mittee conld  be  a  valid  contract^  which  the  Ciourt  would 
enforce.  I  do  not  mean  to  give  an  opinion  upon  that 
question ;  but  I  shall  assume,  for  the  purpose  of  the 
argument,  that  this  case  was  within  the  provisions  of  the 
act  The  biU  alleges,  in  very  general  terms,  that  c^^* 
tain  steps  were  dulj  taken,  with  a  view  to  the  r^stra- 
tion  of  the  proceedings  of  the  company.  Nothing  can 
be  more  unsatisfactory  than  a  general  allegation  of 
steps  being  duly  taken.  Very  frequently,  that  general 
form  of  statement  is  adopted  for  the  purpose  of  evasion. 
Looking  at  this  biU  throughout,  however,  it  appeaxs 
that  the  Plaintiff  allies  specifically  that  certain  steps 
have  been  taken,  namely,  the  appointment  of  the  pro- 
visional directors  for  the  purpose  of  carrying  on  the  pro- 
ject, the  compliance  with  the  standing  orders,  and  that 
they  are  about  applying  to  Parliament;  and  he  states, 
also,  that  the  steps  which  have  been  so  taken  were 
duly  registered.  The  Defendants,  admitting  that  they 
are  acting  as  a  company,  and  that  their  right  to  do 
so  is  entirely  founded  upon  steps  taken,  yet  call  upon 
the  Court  to  infer,  from  the  general  all^ations  in  the 
bill,  that  certain  necessary  steps  have  not  been  taken* 
They  admit  that  they  have  acted  since  their  formation, 
and  are  now  acting,  as  a  company,  and  are  about  to  go 
to  Parliament;  yet  they  ask  the  Court  to  assume  that 
the  general  all^ations,  which  aver  the  legality  of  their 
proceedings,  are  untrue.  I  cannot,  upon  general  de- 
murrer, make  that  assumption.  The  Defendants  admit 
all  the  specific  all^ations  in  the  bill,  and  if  those 
allegations  are  true,  they  are  now  acting  as  a  com- 
pany, and  found  their  proceedings  entirely  upon  the 
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preUmiiiaiy  steps  which  have  been  taken  by  the  Plain-        ig^g^ 
tiff  in  the  cause  in  their  behal£  That  leaves  the  case  so 
&r  fiee  £rom  difficulty. 


The  next  question  is  upon  the  contract  itself.  A  pro-  •'^"^^"•*^- 
viffional  oonunittee  was  appointed  on  the  27th  of  August, 
1845,  and  a  drcular  letter  was  signed  by  the  Plaintiff, 
upon  the  requisition  of  Mr.  OKoeira,  acting  on  behalf  of 
aU  the  proviaonal  directors,  and  it  is  on  their  behalf  the 
circular  has  been  issued.  This  has  been  once  acquiesced 
in,  and  the  Plaintiff  has  taken  all  the  subsequent  steps, 
out  of  which  his  present  daim  arises,  upon  the  faith  of 
that  circular  and  the  document  signed  by  Mr.  OUveira* 
AasDining,  for  the  present,  that  the  contract  is  a  legal 
one^  the  question  is,  how  far  the  present  company  wiU 
be  affected  by  it?  The  bill  states  the  agreement  which 
has  been  made  by  the  provisional  committee,  and  the 
subsequent  proceedings  under  which  the  provisional 
directors  have  been  appointed,  and  the  company  has 
acted, — ^the  allotment  of  shares,  the  payment  of  deposits 
to  the  amount  of  50,000/.,  and  the  carrying  on  of  the 
affiurs  of  the  company.  Under  these  circumstances,  if 
there  has  been  one  continual  transaction,  in  which  the 
provisional  committee  acted  at  first,  and  in  which  they 
have  since  continued  to  act,  I  must  assume  that  the  provi- 
(donal  directors  of  the  company  are  now  proceeding  upon 
the  basis  of  what  has  been  done  by  the  committee  (for 
there  has  been  no  interruption),  and  they  are  bound  by 
a  legal  contract  made  by  the  committee  for  the  payment 
of  expenses  properly  incurred  in  the  preparation  of  a 
scheme  which  has  been  acted  upon  and  carried  on  down 
to  the  present  time.  This  conclusion  is  inevitable.  Upon 
the  bill  before  the  Court,  I  am  of  opinion,  that,  if  it  is 
a  legal  agreement,  the  company  are  bound  by  what  has 
taken  place. 


no 
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It  is  niclt  howeter,  dmt  the  agrMmenfc  is  ahogediar 
that  the  provifioiuil  oommittee  are  to  be  yiewed 
as  trustees  for  the  company;  and  that,  being  ao^thej did 
an  illegal  act  when  they  contracted  with  Mr.  ParsaiUt 
who  was  solicitor  to  the  oompany«  tliat  they  the  pro- 
yisional  oommittee  should  not  be  persooaUy  liaUe  to 
the  solicitor,  but  that  the  soIicitCHr  should  be  paid  out  of 
the  fund.  The  aigument  i$,  that  a  trustee  has  no  lig^t 
to  make  that  species  of  oontnot;  because  (as  it  was 
said)  it  deprived*  or  tended  to  deprive^  the  cestuis  que 
trust  of  the  benefit  of  that  seouritj  which  they  would 
have  from  the  diligence  of  the  trustee  himself^  if  he 
wers  acting  upon  his  own  personal  responsibility.  I 
cannot  acoede  to  the  correctness  o£  that  aigument 
Prim&  faciei  the  trustee  has  a  right  to  be  indemnified  by 
his  cestui  que  trust  before  he  incurs  any  liability.  An 
indemnity  is  uot  often  necessaiy;  for^  in  ordinary  cir- 
cumstances, a  trustee  retains  in  his  hands  funds  by 
whidhi  he  is  able  to  indemnify  himself;  and  this  he  may 
always  d<),  for  the  Court  never  takes  the  Amd  out  of  his 
hands  until  he  has  been  paid  all  the  expenses  which  he 
has  properly  incurred.  Wherever  the  party  who  is 
acting  is  a  trustee^  the  cestui  que  trust  have  this  secu- 
rity, that  the  Court  will  allow  the  trustee  no  expenses 
but  what  are  properly  incurred.  On  the  other  hand, 
every  step  which  a  trustee  takes,  is  a  step  taken  with 
knowledge,  on  his  part,  that  he  will  be  indemnified  for  all 
his  proper  and  needful  expenses.  I  do  nol^  therefore, 
secb  upon  the  specific  allegations  contained  in  this  bill, 
of  what  security  the  cestuis  que  trust  are  deprived  (if 
they  are  deprived  of  any)  which  the  general  rules  of  the 
Court  would  give  them.  It  does  not  appear  to  me  that 
they  are  deprived  of  any  such  security.  It  is  always  in 
their  power  to  have  the  conduct  of  their  trustee  inves- 
tigated, and  the  latter  will  be  made  responsible  for  any 
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wwle  of  the  fandi  oDtnittod  to  hinL  Li  this  oaae, 
therefbre»  (not  meiuiiiig  to  intimate  that  tliero  might 
not  be  caaes  in  which  such  an  objection  might  apply),  I 
am  of  opinioDy  that  there  is  nothing  to  shew  any  ill»* 
gality  in  the  contract 
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Jkiifmmt* 


Another  groond  upon  which  the  illegality  has  been 
aigoed  ifl^  that  it  is  a  contract  by  a  solicitor  with  hia 
dienta  for  a  aecmity  for  hia  coata,  and  that  a  solicitor  ia 
not  allowed  to  contract  for  a  aeourity  for  hia  coata,  whe- 
ther profeaaional  or  out  of  pocket,  before  thoae  ezpenaea 
have  been  incurred.  If,  however>  the  dient,  being  a 
tmatee,  were  to  agree  with  a  aolicitor  that  he  ahould  not 
make  a  demand  upon  him  peraonally,  but  that,  when 
the  funds  ahould  come  to  hand,  he  ahould  be  paid  out  of 
thoae  funds  such  daim  as  he  might  have  aright  to  make 
against  them, — audi  a  contract  may  be  very  different 
from  the  common  one  to  which  the  rule  appliea.  On  thia 
point,  I  do  not,  however,  think  it  ia  neceaaaiy  to  aay 
more  tfaaa  that  the  preaent  caae  does  not  faU  within  the 
general  role  which  haa  been  referred  to ;  for,  looking  at 
the  two  documenta, — the  one  aigned  by  Mr.  OKoeira 
on  behalf  of  the  Company,  and  the  other  aigned  by  the 
Plaintiff,  and  dieulated  at  the  request  of  Mr.  Oliveira, 
and  aoquieaced  in  by  the  Company, — ^I  think,  upon  a 
fair  conatmotion  of  theae  two  inatrumenta,  and  the  facta 
stated  in  the  bill,  that,  prior  to  the  appointment  of  the 
proviaional  committee,  aome  expenaea  were  incurred  by 
the  Plaintiff  in  promoting  the  acheme,  to  the  pajrment 
of  which  he  might  be  entitled.  There  can  be  nothing 
illegal  in  the  contract,  that  he  ahould,  out  of  the  depoaita, 
be  paid  the  expenaea  which  had  been  incurred  in  the 
prqwration  of  the  scheme  adopted  by  the  provisional 
committee  on  the  27th  of  August;  and,  if  so,  there  will 
be  suffident  to  entitle  the  Plaintiff  upon  the  bill  to  some 
relief,  whether  he  be  or  be  not  entitled  to  all  he  asks. 


112 


CASES  IN  CHANCERY. 


[On  the  other  points  diBCoased  in  theaargoment,  on  the 
question  of  parties,  and  on  the  particolar  form  of  the 
allegations  in  the  bill;  His  Honor  held  that  the  demurrer 
could  not  be  sustuned.  On  the  point  of  parties^  Meux 
T.  Malibjf  (a),  Adair  v.  New  Biver  Company  (b),  ISch» 
ardion  v.  Lafpent(c),  Lund  v.  Blanshard(d),  and  fFU" 
son  V.  Ooodman  (e),  were  cited.] 

Demurrer  overruled. 


(a)  2  Swan.  277. 

(b)  11  Ves.  429. 

(c)  2  y.  &  C.  C.  C.  507. 


(d)  4  Hare,  9. 

(e)  Id.  64. 


2iii,  2Qrd,  WALFORD  V.  ADIE. 

24^A,  4  2714 
Feirwuy*      rp 

One  of  the  JL  HE  Defendant^  TTumas  Adie,w9A,  in  1835,  the  pro^ 

STiSrSl?  of^  prietor  of  twenty-two  shares  in  a  joint-stock  company, 

r^S^SSk^'  called  "  The  BirmmyAam  Coal  Company.*'  The  capital  of 

company  loid  thecompauy  was  originally  50,000/.,  divided  into  1000 

the  committee,  shares  of  50L  each ;  and  their  business  was  carried  on 

^^^i^^  under  the  regulations  of  a  deed  of  settiement,  dated  in 

price  not  ex.  1793.    By  an  act  of  Parliament  passed  in  tiie  year 

ccedmg  the  •■•         i  ^  i  ■    • 

market  price  of  1827,  enabling  the  company  to  sue  and  be  sued  by  their 
^^^.  'ke  secretary  or  one  of  tiieir  members,  aU  transfers  of  shai^ 
Sanrfcrred  to  ^®^  directed  to  be  inroUed  in  Chancery  within  twelve 
tiie  trustees  In  months  from  the  time  of  transfer.  The  'act  of  1827 
company,  and  was  amended  by  an  act  passed  in  1836,  whereby  the 
then^onranl  Company  wcre  empowered  to  borrow  money  to  extend 
ceased  to  inter-  thgij.  works,  and  also  to  apportion  the  debts  of  the 

fere  m  their  * '^ 

affairs.    Three 

years  after  it  was  known  to  the  shareholders  generally  that  the  shares  had  been  sold  to 
the  company,  the  company  ha?ing  doring  that  time  continued  the  business,  and  having 
obtained  new  Farliamentary  powers,  the  Plaintiff,  on  behalf  of  himself  and  all  the  share- 
holders in  the  company,  filed  his  bill  against  the  vendor  to  set  aside  the  sale  and  transfer 
of  the  shares  as  fraudulent;  and  to  obtJn  contribution  from  the  vendor  towards  the  debts 
of  the  company.  The  Court  refused  to  disturb  the  sale,  and  dismissed  the  bill,  with  costs. 
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company  amongst  the  Bhareholdera.  The  committee  of 
management  consiBted^  according  to  the  deed  of  settle- 
ment^  of  eight  shareholders  chosen  at  the  annual  general 
meetings  of  the  company.  Mr.  Adie  the  Defendant,  in 
October,  1835,  being  then  one  of  the  committee,  sold  his 
tventy-two  shares  to  the  committee,  who  purchased 
them  on  behalf  of  the  company,  for  the  sum  of  88iL  By 
a  deed  of  transfer  the  twenty-two  shares  were  assigned, 
in  trust  for  the  company,  to  the  Defendant  James  Rcbm' 
«<m,  their  secretary,  and  a  memorial  of  the  transfer  was 
duly  enrolled  according  to  the  Act  By  resolutions 
passed  in  1837,  1838,  and  1840,  sums  of  40/.,  15/., 
and  20/.  per  share,  respectiyely,  were  called  for  from 
the  shareholders,  by  way  of  contribution  towards  the 
debts  of  the  company.  In  February,  1841,  the  Plain- 
tiff Walfordj  and  another  shareholder  of  the  company, 
filed  their  original  bUl  on  behalf  of  themselves  and  the 
other  holders  of  shares  in  the  company,  against  Thomas 
Adk  and  James  Bobinsojiy  praying  a  declaration  of  the 
Court,  that  the  transfer  of  the  twenty-two  shares  was 
fraudulent  and  void,  and  that  the  same  ought  to  be  can- 
celled ;  that  Adie  might  be  ordered  to  repay  the  33/.  to 
the  company,  with  interest;  and  might  also  be  declared 
liable  to  contribute  towards  the  payment  of  the  debts  of 
the  company,  the  respective  sums  of  4021,  15il,  and  20/. 
per  share  on  the  twenty-two  shares.  A  supplemental 
bill  was  filed  by  the  Plwntiff  Walford  in  March, 
1844  (a),  after  the  answers  to  the  original  bill  had  been 
put  in.  The  supplemental  bill  brought  forward  other 
statements  of  fact,  but  prayed  no  additional  relief.  The 
points  upon  which  the  decision  was  founded,  and  the 
material  facts  not  contained  in  the  foregoing  statement 
of  the  case,  sufficiently  appear  in  the  judgment 
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SUUmnU* 


VOL.  r. 


(a)  The  other  plaintiff  had  died. 

I 


n.  w. 
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18tf.  Mr.  JlMiOIy  and  Mr.  X)aiiti4  for  the  Fhmtiff. 

Walfoad 


AaiB. 


Mr.  ^nMf  and  Mr.  flKuilDfii  for  the  IMendwt  .^Idye. 

MiK*  fflarfaiiit  for  -ffflftiaum 

The  only  eaiea  mentumed  aa  having  any  bearing  on 
the  pcunta  at  iisaet  wera  Cwmi  ▼•  Harm  (a^  end  Ed- 
laardi  y.  JUiyrJdl  (ft). 


^•i 


■^1 


Vicb-Chancbllor  : — 

The  bill;  in  this  case)  ia  brought  by  John  Walfbrdj 
on  behalf  of  himself  and  the  other  members  of  the  Bir- 
mingham Coal  Company,  against  Thamca  Adie^  seeking 
to  avoid  a  sale  by  Adie  to  the  company  of  twenty-two 
shares  in  the  company,  and  to  have  it  declared  that  Adie 
isy  in  equity,  a  shareholder  in  respect  of  the  same  twenty- 
two  shares,  and  liable  to  contribute,  rateably  with  the 
other  shareholders,  to  the  payment  of  the  debts  of  the 
company;  and  the  bill  prays  contribution  accordingly. 
The  Defendant  James  Bobinson  was  the  secretary  of  the 
company,  into  whose  name,  as  trustee  for  the  company, 
the  twenty-two  shares  were  transferred.  The  eale  was 
made  on  the  27th  of  July,  1835.  The  transfer  took 
place  on  the  5th  of  October ;  and  was  registered  on 
the  13th  of  November,  in  the  same  year.  At  the  time 
of  the  Bale  Adie  was  a  member  of  the  committee  of 
management.  After  the  eale  was  completed  by  the 
transfer  on  the  5th  of  October,  Adie  ceased  to  have  any 
connexion  with  the  company. 

The  ori^nal  bill  suggests  that  the  company  was  at 
the  time  of  the  sale  embarrassed,  and  that  Adie  at  the 


(a)  T.  &  R.  5fi9. 


(6)  %  Han,  60. 
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tone  knew  tfaiSi  and  sold  to  the  oompea  j»  in  order  to 
etcape  fiom  hiB  liabOities ;  that  the  regalations  of  the 
company,  applicable  to  the  tnmsfer  of  aharesi  were  not 
obtorved;  ud  that  the  nle  was  void  But  I  do  notfind 
any  suggestion  that  the  oommittee  of  management  ex- 
ceeded its  aathority  in  buying  the  shares  on  behalf  of  the 
company,  or  that  the  price  exceeded  the  yalue  or  market 
price  of  the  shares  at  the  tune;  although  the  supple- 
mental bill  contains  ehaiges  of  false  and  fraudulent  re- 
presentations made  by  the  oommittee  of  management 
respecting  the  state  of  the  affiiirs  of  the  company,  and 
to  which  it  is  said  Adie  was  a  party. 


iMa. 


wWm0WUtm* 


Assuming  the  authority  to  buy  to  be  in  the  committee 
of  management,  and  that  there  was  nothing  in  the  price 
to  aflfect  the  case,  I  will  first  suppose  the  posilion  of 
Adk,  as  a  member  of  the  committee  of  management, 
sot  to  have  brought  him  within  the  scope  of  any  equit- 
able rule,  which  would  place  him  under  an  incapacity 
to  sell  to  the  company; — ^Would  the  sale  of  his  shares  in 
that  case  be  impeachable,  on  the  ground  of  fiaud  or 
otherwise?  An  answer  to  this  question,  will  be  material 
in  support  of  the  view  I  take  of  another  branch  of  the 
case.  My  opinion  is,  that  the  sale  in  this  view  could 
not  be  impeached ;  that  the  concerns  of  the  company 
were  at  the  time  of  the  sale  in  a  very  depressed  state 
cannot  perhaps  be  disputed ;  but  that  it  was  the  duty  of 
any  shareholder,  on  that  account  only,  to  retain  his 
fihsxes  no  one  can  with  success  contend.  And  if  that 
be  so,  the  portion  of  .^l<ife,  as  a  member  of  the  committee 
of  management,  would  not  place  him  in  a  different  po- 
sition, unless  it  could  be  shewn  that  he  took  undue  advan- 
tage of  the  knowledge  he  acquired  from  bis  position  to 
sell  his  shares  above  their  value  to  a  party  who  had  not 
the  same  knowledge  with  himself*  But  this  was  not  the 
case  here*    The  committee  of  management  thought  it 

i2 
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Jmdgmeni, 


for  the  interest  of  the  oompanj,  that  it  Bhould  become 
the  purchaser  of  shares.  The  individuals  oomprising  this 
bodj;  I  think  eight  in  number,  including  Adie^  had 
predselj  the  same  information  with  Adie  himself*  Mr. 
T^mdall,  the  solicitor  to  the  company,  was  one  of  that 
body,  and  was  generally,  if  not  always,  chairman  at  the 
meetings  of  the  committee.  The  price  paid  Adie  for  his 
twenty-two  shares  was  30f.  per  share.  This  was  on  the 
27th  of  July,  1835.  On  the  13th  of  the  same  month, 
the  committee  had  purchased  through  ffhiiten,  another 
member  of  the  conunittee,  other  sharefl^  I  think  thirty, 
at  the  same  price  of  30«.  per  share;  and  on  the  same 
day  on  which  the  committee  purchased  Adieus  shares 
(27th  of  July)  they  purchased  twenty-one  other  shares 
through  JVkUten,  at  325. 6d.  per  share.  If  the  purchases 
were  really  onerous  to  the  company,  the  members  of  the 
committee,  other  than  Adte^  were  acting  in  direct  oppo- 
sition to  their  individual  interests ;  for  it  appears  that 
more  than  one-fourth  of  the  shares  of  the  whole  concern 
were  holden  by  the  members  of  the  conunittee.  And 
when  to  the  above  I  add  the  conmderation,  that,  if  it 
were  Adieus  object  to  get  out  of  the  concern,  there  was 
noUiing  in  the  regulations  of  the  company  preventing  his 
doing  so,  even,  as  it  was  said,  selling  to  a  purchaser  in 
insolvent  circumstances;  and  when  I  find  that  every 
thing  was  done  openly,  and  the  whole  transaction  en- 
tered in  the  books  of  the  concern,  I  cannot  but  conclude 
that  the  transaction  was  in  truth  that  which  it  appeared 
to  be,  and  which  Adie  says  it  was, — ^that  he  desired, 
as  any  other  shareholder  might,  to  retire  from  the  con- 
cern by  selling  his  shares ;  and  finding  the  company  was 
a  purchaser,  he  allowed  the  company  to  take  his  shares. 
I  agree,  moreover,  with  Mr.  Wood,  that,  however  de- 
pressed the  concerns  of  the  company  might  have  been, 
there  is  abundant  evidence  furnished  by  the  act  of  Par- 
liament obtained  in  1836,  that  the  company  contemplated 
carrymg  on  its  concerns  with  efiect,  at  least  until  a  pur- 
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chaser  of  the  entire  concern  conld  be  found.  UnlesB 
therefore  the  position  of  Mr.  Adie  as  a  member  of  the 
oonmiittee  varies  the  case,  there  is  nothing  in  the  sale 
ahme  to  inyalidate  the  transaction. 

The  question  which  I  have  next  to  consider  is,  whether 
Adie's  position,  as  a  member  of  the  committee  of  manage- 
ment, rendered  the  sale  voidable.  The  argument  must 
be,  that  Adieus  contract  to  sell  would  not  bind  the  com- 
pany, imless  made  with  all  the  committee, — that  Adie 
was  in  tiie  sale  incapadtated  to  act  both  as  seller  and  as 
a  member  of  the  committee,  and  consequenUy  that  the 
committee  for  the  time  being  could  not  in  equity  enter 
into  the  contract.  Considering  the  principle  involved 
in  this  objection  as  of  the  greatest  importance,  I  shall 
assume  the  objection  to  be  well  founded,  and  consider 
whether  upon  that  assumption  the  present  bill  can  be 
sustained,  always  remembering  that  the  price  at  which 
the  shares  were  sold  is  not  the  question, — ^the  retire- 
ment of  the  Defendant  and  his  consequent  escape  from 
liability  being  the  gravamen  of  the  complaint 

Upon  this  point-,  I  have  felt  perhaps  less  difficulty  dur- 
ing the  argument,  than  upon  any  part  of  the  case.  The 
Defendant  Adie  was  a  shareholder  in  a  mining  part- 
nership. In  July,  1835,  he  retired  from  that  partner- 
ship, by  selling  his  shares  to  the  company,  and  he  has 
ever  since  lost  aU  the  privil^es  of  a  partner,  including 
that  of  being  served  with  notice  of,  and  taking  part  in, 
itB  proceedings.  The  sale  of  Adieus  shares  was  (as  I  as- 
sume for  the  purposes  of  the  argument)  voidable  at  the 
option  of  the  company.  But,  if  the  company,  in  such 
a  case,  thought  fit  to  avoid  the  sale,  it  was  bound  to  do 
so  with  promptness.  The  company,  having  notice  of 
the  sale,  and  of  Adieus  retirement,  could  not  be  permit- 
ted to  carry  on  the  concern  in  the  absence  of  Adie — pre- 
pared to  affirm  the  transaction,  if  the  concern  should 
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proBper  or  to  rescind  it»  if  that  ahonld  prove  to  be  for 
their  advantage.  In  a  concern  of  such  a  natoiey  it 
waB  the  right  c£Adie  to  knoW)  at  the  eailiest  moment^ 
whether  the  company  elected  to  tieot  the  aide  as  valid 
or  not)  espedally  where,  as  in  this  case,  he  mighty  if  advis- 
ed that  the  company  dispated  the  oontract^  have  retired 
from  the  concern  by  other  armngements^  without  con- 
sulting the  company.  No  steps,  however,  were  in  fiict 
taken  from  the  time  of  the  sale  in  July,  1835,  untilFeb- 
ruary,  1841,  when  the  bill  was  filed.  During  this  in- 
terval the  company  obtained,  and  has  mnoe  acted  under 
the  provisions  of,  the  act  of  Parliament  passed  in  June, 
1836,  for  enlarging  its  capital,  creating  new  shares,  and 
extending  its  mining  operations;  and  Adie  has  been  per- 
mitted during  that  time  to  consider  himself  unconnected 
witht  and  uninterested  in^  the  concerns  of  the  company. 


One  question  thenis,  from  what  time  am  I  toconader 
the  company  as  having  acquiesced  in  the  sale  ?  in  other 
words,  at  what  time  am  I  to  oonoder  the  company  as 
having  had  notice  of  the  sale?  Now,  the  5th  of  October, 
1835,  is  the  date  which,  if  the  sale  is  to  be  supported, 
determined  Adi^s  connexion  with  the  company.  He 
never  after  that  attended  to  <x  interfered  in  the  business 
of  the  company.  The  sale  of  his  shares  to  the  c(Hnpany, 
and  everything  connected  with  that  sale,  including  the 
registration  of  the  shares,  was  open  and  undisguised. 
Upon  Adieus  retirement^  the  committee  of  management 
conststed  of  those,  who  being  members  with  him  remain- 
ed until  his  place  was  filled  up ;  and  the  concerns  were 
afterwards  carried  on  by  a  managing  OHnmittee  of 
nine,  chosen  annually.  Now,  if  the  shareholders  gene- 
rally had  managed  th^  own  concerns,  as  in  the  case  of 
an  ordinary  partnership,  it  would,  in  such  a  case  as  this, 
be  presumed  that  they  were  acquainted  with  the  omtents 
of  their  own  books,  especially  so  fiir  as  they  relate  to 
recent  transactions,  like  that  in  question ;  and  if,  instead 
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of  nuoiflgiiig  fiir  tfaemselTesy  the  ahareholden  oonstitato  i84a 
a  maiyigiiig  cammittee,  it  must  be  premuned  that  this 
managing  body,  which  represented  the  company,  knew 
the  oontenta  of  the  books  of  the  company  also,  and  to  the 
sfaaiehoIderB  at  large  the  knowledge  which  their  conH  * 
mittee  thnsaoqnired  must  be  impated.  The  committee 
which  iesiied  the  circiilar  at  the  first  general  meeting 
after  Aiiit  retirennent,  and  who  first  omitted  his  name 
from  the  list  of  shai'eholder%  must  have  known  to  whom 
he  had  aaa^ned  his  shares.  It  is  not,  however,  necessary 
to  rely  upon  this  reasoning  alone.  Independently  of  any 
merely  constructive  notice^  I  think  that  the  body  of  shar^ 
hoUeFB  is  bound  by  its  aoquieseence.  Each  shareholder 
wooldf  from  the  cireolar  sent  round  at  the  annual  meetr 
ing^  know  whether  Adie  was  a  eontinuing  shareholder 
or  not:  although  that  akme  might  not  be  notice  that  his 
shares  had  been  sold  to  the  company.  AiWr  the  meetp 
ing  of  March,  1836,  it  is  admitted  that  tiie  fact  of  ^te 
having  eeased  to  be  a  shareholder,  became  the  sulgect 
of  cEocaasion  among  the  shareholders;  but,  it  is  stated, 
that  it  was  not  then  known  to  whom  he  had  sold  them* 
It  is  dear,  howev^i  thftt  immediately  after  the  June 
meetiil^  in  the  year  1837,  it  became  known  to  tiie 
sharehGAden^  or  some  of  them,  including  Mr«  WaJfwA^ 
the  fireaent  Pkintifl^  that  Mr.  AdH^  shares  had  bera 
Mdd  to  the  company }  and  notwithstanding  this  notice, 
no  spedal  meeting  is  called,  nor  is  any  step  taken  in  the 
matter  until  Ai^gust^  1838,  and  then  a  eonmuttee  is  ap- 
pointed to  inquire  into  the  traosaotiont 

Some  time  in  the  year  1838,  and  at  a  time  when  it  is 
admitted  the  shareholderB  had  complete  notice  of  the 
transaetton,  the  aotioth  which  I  shall  call  the  seeond 
action,  was  brought  against  Wj/wne  ;  that  was  an  action 
for  contribution/  and  involved  the  question  whether 
AHe  was  a  shareholder  or  not,  because,  according  as 
Aik  was  a  shareheldor  or  not»  the  share  of  Mr«  ffymies 
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and  therefore  the  amount  of  his  liabilily  to  contribution, 
would  be  larger  or  emaller;  and  it  appears  that  question 
was  taken  into  consideration  at  the  meeting.  It  is  quite 
dear,  that»  at  law,  there  was  but  one  decision  which 
could  be  come  to,  that  the  sale  of  the  shares  was  legal, 
and  the  contribution  right ;  but  still  the  company  was, 
in  truth,  for  its  own  benefit,  against  fFyjuie,  affirming 
the  validity  of  this  transaction.  Whatever  might  be  the 
case  at  law,  they  had  no  right  to  charge  Wynne  with  a 
larger  contribution  than  he  would  be  liable  to»  treating 
Adie  as  a  shareholder,  if  they  meant  afterwards  to  say 
HbsitAdie  himself  was  to  be  liable  also.  I  donotsay  this 
is  an  estoppel  in  this  case,  but  it  is  adeliberate  act  done 
by  the  company,  by  which  they  affirmed  the  validity  of 
that  which  they  now  dispute.  This  took  place  in  1838. 
In  December,  1839,  the  opinion  of  an  eminent  counsel 
was  obtained  as  to  the  right  of  the  company  against  Mr. 
Adie;  and  a  second  opinion  was  obtained  in  February, 
1840.  I  am  not  aware,  that,  since  that  time,  any  thing 
has  occurred  to  give  the  company  more  knowledge  of  the 
facts,  or  of  their  rights,  or  at  all  to  alter  the  case  as  be- 
tween them  and  Mr.  Adie.  No  application  was  then 
made  to  the  managing  committee  to  call  a  special  meet- 
ing for  the  purpose  of  considering  the  subject  of  the 
sale,  nor  was  any  step  whatever  taken  untilJune,  1840, 
when  a  general  meeting  of  the  company  was  held,  and 
the  opinions  of  their  counsel  were  produced.  I  have 
not  seen  either  tiie  cases  or  the  opinions,  but  I  advert  to 
them  for  the  purpose  of  shewing,  that,  from  that  time 
at  all  events,  there  is  actual  knowledge  on  the  part  of 
the  body  of  the  shareholders  of  their  position  with  re- 
ference to  these  shares,  actual  knowledge — independ- 
entiy  of  any  constructive  knowledge  which  might  be 
imputed  to  them  through  their  committee.  In  June, 
1840,  then,  they  have  notice  of  the  rights  which  they 
suppose  they  have  against  Mr.  Adie;  they  knew  also 
that  this  mining  concern  had  been  carried  on  since 


CASES  IN  CHANCERY. 

Jttlj,  1837)  in  the  abeenoe  of  Mr.  Adk:  and  the  ques- 
tion before  them  ib,  what  course  they  should  take? 
Having  taken  frcnn  August,  1838^  to  February^  1840, 
to  get  the  information  which  I  should  have  thought 
they  might  haye  got  in  three  weeks,  in  June,  1840j 
they  conmiunicate  to  the  body  of  shareholders  the 
knowledge  which  they  haye  obtiuned;  and  it  is  not 
until  February,  1841,  that  the  bill  is  filed  to  impeach 
the  transaction.  Now,  I  do  not  find  any  explana- 
tion of  this  delay ;  and  the  question  is,  whether  I  am 
now  to  pronounce  a  decree  which  would  have  the  effect 
of  making  Mr.  Adk  a  partner  firom  July,  1837,  in  a 
trading  concern  of  a  fluctuating  chanicter,  thereby  in- 
Tolying  him  in  all  the  transactions  of  the  company  which 
have  once  taken  place, — ^the  case,  as  I  haye  observed, 
being  one  in  which  there  was  not  the  least  impediment 
to  Mr.  Adie  getting  rid  of  his  shares  without  the  con- 
sent of  the  company,  if  he  thought  fit  to  do  so ;  and  the 
company  having,  in  the  way  I  have  mentioned,  had 
notice  of  the  transaction. 
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There  are  one  or  two  points  which  I  will  briefly  notice. 
He  bill  charges  that  there  was  a  non-compliance  with 
the  r^ulations  of  the  company  as  to  the  transfer.  The 
tnpamfTig  of  that  allegation  I  understand  to  be  this, — 
every  person  who  comes  in  as  a  shareholder,  is  to  sub- 
scribe a  deed,  by  which  he  takes  on  himself  certain  lia- 
bilities on  the  transfer  of  these  shares.  Mr.  Robinson 
did  not  do  that,  and  therefore  it  is  said  the  regulations 
of  the  company  have  not  been  complied  with.  It  is 
quite  obvious^  that,  if  Mr.  Robinson  represented  the  com- 
pany, (which  he  did),  it  could  not  be  necessary  that 
Mr.  Robinson  should  execute  the  deed.  The  effect 
would  be  nothing.  It  would  be  the  company,  in  the 
penon  of  Mr.  Robinson,  comiug  under  a  liability  to  itself. 


A  great  number  of  facts  have  been  gone  into  with 
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reipect  to  the  speoifio  acts  wlnoh  hftve  been  done  osoe 
the  retirement  of  Mr«  Adie.  I  iMTe  not  entered  into  the 
eoneideratiion  of  these  fiKrte.  TheyueimporUuitaseheif- 
ing  the  flovmdneeB  of  the  geaend  mle^  whioh  imposes 
upon  parties  engaged  in  a  fluotnating  and  preoarioas 
oonoetn  of  this  kindy  the  necessity  of  being  yerjr  prompt 
in  stating  what  their  intentions  are  in  snob  a  ease  as  thifl^ 
bot  they  are  only  important  as  they  iUnstrsito  the  general 
nde ;  for  if  the  aoquieMenoe  be  made  out^  it  must  be  a 
very  strong  case  in  which  the  Conrt  would  say^  that 
merely  because  it  can  be  shewn  that  no  serious  prqudioe 
will  follow  to  the  party  who  is  sought  to  be  made  a 
shareholder,  therefore  the  Court  is  to  disregard  the  prin- 
dple  which  otherwise  would  opeiato  in  his  favour. 


very  mudi  prsssed,  was  the  fimud  to 
which  it  is  said  Mr«  Adin  was  a  partyi  in  ndrtepresent^ 
ing  the  stato  of  the  aooounts  in  the  year  1885«  Mr. 
Adie  deoiee  actual  knowledge  of  these  aoooontSy  and  I 
could  not  certainly,  without  inquiryi  trust  to  the  evi- 
dence of  Mr.  Robiasanf  who  states  generally  what  the 
motive  of  the  Committee  of  managiSDient  was  in  the 
course  that  was  taken  respecting  those  aeooimts;  I 
think,  however,  that  the  observation  whidi  applies  to 
it  all  is  this,— if  Mr.  Adie  wwe  guilty  of  a  finud  in  this 
misrepresentation,  and  the  company  had  saifored  by  it, 
he  might  or  might  not  have  made  himself  Uable  to  the 
company  in  respect  of  such  act  of  filsud;  but  I  oonfess 
I  cannot  in  the  lightest  d^ree,  conneot  these  alleged 
misrepresentations  with  the  act  which  is  th4  sole  subjeot 
of  complaint  here,  whidi  amounts  to  thii^-^thsKly  haviag 
made  up  his  mind  to  retire  from  the  concen^  and  wish- 
ing to  sell  his  statres,  and  fining  the  committee  were 
buying  shares  of  other  people,  Mr.  A^  aflowed  them 
to  take  his  shares  at  the  same  price  as  they  had  given 
for  otiier  shares,  instead  of  looking  out  for  that  which  it 
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not  dfficult  to  find,  a  pnxchttBer  of  his  dweB  oke- 
wfaere  than  among  the  conunittee  of  management. 


I  confer  I  think  jnstioe  will  be  done  bj  digniiwing 
this  InlL  The  pfudiaee  of  the  ehaxes  ia  impeached 
upon  equitable  grounds;  but  this  equity  is  resorted  to, 
not  because  the  purchase  in  itself  was  injurious,  quft 
purohasey  but  for  a  eoUatend  purpose* 

My  great  donbt  has  been  as  to  coats.  The  sal^  as  it 
was  efieoted,  was,  in  strictneM,  irregular.  A  partf  in 
the  stoation  of  the  Defendant  ooghtnot  to  have  sold  his 
own  shares  to  the  company ;  but  the  entire  transactMm 
was  known  toallpaartieB,  and  I  cannot  say  that  they  have 
anffered  any  injury  fiom  it|  or  were  justified  in  filing 
bin  to  impeach  it«    I  dismiss  the  Ull,  with  costs. 


▲snu 


GOLDSMITH  v.  GOLDSMITH.  na,  12a,  ^ 

U  NDER  the  decree  made  at  the  hearing,  the  pardes  a  Mquntrmtion 

were  to  produce  before  the  Master,  all  books,  papers,  ^^^i^mT^a' 

4c.,  in  their  poeseseion  relating  to  the  matters  in  ques-  JJ^SSeTmd* 

tion  in  the  cause.    Tlie  Defendant  was  an  executor,  the  Court  wui 

^  direct  the  tc- 

and  had  been  allowed  to  appear  in  formA  pauperis.  An  nants  to  attom 
attachment,  and  afterwards  a  sequestration,  was  issued  ^tonTla?' 
against  him  for  contempt  in  not  producing  before  the  ^  ^^^  ^^ 
Master  documents  which  appeared  to  be  in  his  posses-  the  ooets  ia  ae- 
don.  The  sequestrators  seized,  and  were  in  possession  except  for  the 
of  certain  chattels,  consisting  of  household  goods,  fumi-  ^^^^  .^I 
ture,  and  effecte,  bdonpng  to  the  Defendant.  SrSftTdi^^ 

reetthenleof 
goods  leiaed 
UMler  the  aequeetratioB,  even  tfamigh  the  valae  of  the  foodt  he  gradnally  abiorbed  by  the 
of  keeping  ttieiii* 
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It  appeared  that  the  Defendant  was  entitled  under 
the  will  of  the  testator  in  the  cause  to  certain  leasehold 
premises  then  in  the  occupation  of  tenants.  The  goods 
and  furniture  were  retuned  by  the  sequestrators  at  on 
expense  of  I3s.  4td.  per  diem,  for  rent  and  chaiges. 


Argumeni. 


Mr.  Roli  moved  that  the  Defendant  might  be  dis- 
paupered; that  the  tenants  might  be  ordered  to  attorn 
to  the  sequestrators;  and  that  the  goods  and  furniture 
might  be  sold,  and,  after  satisfying  the  costs  of  the  con- 
tempt, the  surplus  might  be  paid  to  the  credit  of  the 
cause. 


In  support  of  the  first  branch  of  the  motion,  the 
vexatious  conduct  of  the  Defendant,  in  disobeying  the 
order  of  the  Court  and  standing  out  the  process  to  con- 
tempt, was  insisted  upon:  Wagner  v.  Mears  (a).  On  the 
attornment  of  the  tenants  to  the  sequestrator,  the  cases  of 
Rowley  v.  Ridley  {b)  and  Simmonds  v.  Lord  Kinnaird  {6) 
were  referred  to.  With  respect  to  the  sale  of  the  furni- 
ture, it  was  contended,  that  the  Court  would  direct 
perishable  articles  to  be  sold :  Shaw  v.  Wright  (d).  And 
within  that  reason  would  fall  not  only  articles  naturaDy 
subject  to  rapid  decay,  but  all  articles  of  which  the 
value  was  in  the  course  of  exhaustion.  In  this  case, 
the  constantly  accruing  expense  of  keeping  possesion 
of  the  furniture,  would  soon  exceed  and  exhaust  the 
value  of  the  goods:  Wharam  v.  BrouglUon  (e),  Cadell 
V.  Smith  (/*),  Desborough  v.  Crommie  {g). 


(a)  3  Sim.  127. 
(&)  2  Dick.  622;  S.  C.  3 
Swanst.  806,  n. 
(c)  4  Ves.  738. 
\d)  3  Ves.  23. 


(«)  1  Ves.  180. 
(/)  3  Swanst.  308,  n. 
{g)  Bunb.  272;  1  Barnard. 
K.  B.  212. 
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Mr.  Bbmt,  for  the  Defendant,  opposed  the  application. 
He  argaed,  that  there  was  no  case  in  which  the  Court 
had  dispaupered  the  Defendant  in  a  suit,  owing  to  his 
conduct  in  the  course  of  his  defence.  In  the  case  dted 
{Wagner  v.  Mear$\  the  pauper  was  the  Phuntiff.  He 
argued  also,  that  the  Court  would  not  direct  a  sale  of 
goods  taken  under  a  sequestration  issued  on  mesne 
process,  but  would  merely  hold  the  goods  until  the  De- 
fendant had  cleared  his  contempt:  HdU$  y,  Shafloe  (a), 
Khifhi  ▼•  Yinmff  {b),  Wikocks  v.  JVilcocks  (c),  Maynard 
▼.  PamfrH  (rf). 
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Vicb-Chancbllob  :— 

It  appears  by  the  affidavits  on  this  motion,  which 
the  Defendant  has  left  wholly  unanswered,  that  he 
was,  before  the  sequestration,  possessed  of  this  furniture, 
which  is  worth  more  than  20/.;  the  order  enabling  him 
to  sue  in  fbrm&  pauperis  was  at  the  same  time  obtained 
on  the  usual  affidavit,  that  he  had  not  property  to  the 
vahie  of  57.  No  explanation  is  attempted  to  be  given; 
and  under  the  circumstances  I  tliink  I  ought  to  direct  the 
Defendant  to  be  dispaupered. 


It  ■ppouinf  on 
■AiUfiti  that  a 
pauper  defend- 
ant was  entitled 
to  property  ex- 
ceeding 20/. 
in  Taloe,  the 
Court  on  mo- 
tion ordered 
him  to  be  dig. 
panpered. 


I  assume  that  the  process  upon  which  the  other  part 
of  the  motion  is  founded  has  been  issued  regularly,  and 
that  there  is  no  question  that  this  is  the  proper  proceed- 
ing to  enforce  obedience  to  the  decree.  If  it  should 
become  necessary  in  this  case  for  me  to  express  any 
o[niuon  on  the  yarious  cases  which  have  been  cited, 
I  must  first  ascertain  from  the  officers  of  the  Court 
whether  tiiere  really  exists  any  difficulty  on  the  point. 


(a)  1  Yes.  jim.  86 ;  3  Bro. 
C.  C.  72;  2  Cox,  224,  S.  C. 
(6)  2  V.  &  B.  184. 


(c)  Amb.  421. 
\d)  3  Atk.  468. 
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IWIiovo*  if  tli6  (MM  tt6  finiiiiiiod*  no  difficultv  wiD  be 
found.  It  ui  stilted  in  the  argument  of  Mr.  Dieken$  in 
JRowbjf  T«  JSidlqf  (a)»  whioh  be  mys  be  gave  to  Loxd 
Thurlow,  and  on  wbiob  tbe  aigument  in  this  case  prin- 
oipally  turned*  (bat  aequestratiion  iomea  in  two  eaaee; 
one  U  upon  a  decree  ad  aatisfiKuendum,  wbichia  not  the 
caaebere;  the  otberiaonmeBneproeeas:  $jad'Mx. Dickens 
wfB,  tbat  inaamuoh  as  tbe  only  use  of  tbe  mesne  prooeaa 
ia  to  ground  some  fiurtber  proceedingi  as  to  take  tbe  bill 
pro  eonfeaeo^  the  sequestration  is  never  executed;  be 
refers  to  the  csae  of  Heather  Vn  Waterman(b\  where  Sir 
Thomas  SeweU  is  reported  to  have  escpressed  great 
disapprobation  at  a  party  having  executed  such  a  se- 
questration, and  to  have  said,  that  it  never  could  be 
done  properly.  Mr.  Dickens  refers  to  a  number  of  cases 
to  the  same  effect,  and  goes  on  to  reason, — and  I  should 
say  very  satisftctorily, — ^upon  those  particular  cases, — 
shewing  that  there  is  no  necessity  to  execute  the  attach- 
ment, unless  it  is  necessary  to  obtain  payment  of  the 
costs  and  expenses,  because,  if  the  only  object  is  to 
fbund  an  ulterior  proceeding, — as  to  take  the  bill  pro 
confesso, — ^if  that  can  be  done  as  effectually  without 
executing  the  attadmient  as  after  its  execution,  there 
is  no  reason,  as  the  Master  of  the  Bolls  observed,  why 
it  should  be  executed.  But  Mr.  Dickens  appears  to  me 
to  have  omitted  the  consideration,  that,  in  a  great  number 
of  cases,  as  for  example  in  the  present  case,  the  object 
of  the  sequestration  on  mesne  process  is  not  merely  to 
found  some  ulterior  proceeding,  but  to  compel  the  party 
to  obey  the  order  of  the  Court  That  might  occur  in  the 
case  of  the  want  of  an  answer,  a  discovery  being  requir- 
ed. In  this  case,  where  the  object  is  to  compel  the  pro- 
duction of  papers,  the  observation  as  to  the  proceeding 
being  merely  a  ground  for  some  ulterior  process,  does  not 


(a)  2  Dick,  622. 


{b)  1  Diok,  906. 


OABIEB  Df  OHANOBBT. 


W 


Bffply.    Sbm  tli0  objeet  int  to  eofovoe  obedience  to  the 

order*    And  I  am  not  irt;  all  aurprised  to  find  upon  xe« 

femiig  to  anolher  leiHvt  of  tbe  caae  of  J{0if4iy  y.  iU^^ 

If  a  lep^ter  not  leaa  aoooratf  tban  Mr.  J)iehm$,  that 

a  totdly  diflbvent  yiew  of  the  oaae  is  taken.    Irefiirto 

the  note  to  the  ciwe  qf  Fnmehfyn  y.  CaJkamh  in  Hrt 

Anom^'i  Beporta  (e).  And  in  the  report  of  the  earn  of 

Amnemr  y.  Lord  JSSiiiiunrd  (Jb),  I  obaenre  that  Lord 

Bedemhhs  the  then  Sottcitor<}enend»  pointa  ont  in  hia 

aigfonent  the  inaoonraoy  of  the  note  of  Mr.  JDiekmi* 

From  Mr*  SipoMitfm^s  noteb  it  appeara  that  it  waa  a  bill 

of  diaooyery,  and  that  the  Defendant  appeaiedli  but  did 

pot  put  in  hia  eniwers  whereupon  it  waa  moyed  aa  a 

moticm  of  eoune  that  the  tenanta  of  the  eetate  nii|^t 

attorn  to  the  aequeatratora ;  when  the  Begiatrar  waa 

about  to  draw  up  the  order  he  thought  it  ineguUu%  and 

the  motion  before  the  Lord  Ohanoellor  waa  renewed^ 

[Hia  Honor  iread  the  judgment  of  the  Lord  Cbanoel* 

br  {0)  reforing  the  motion  aa  premature^  before  the  re* 

torn  of  the  eommiaaion.]    I  may  obaerye,  that  Mr,  iTiidl- 

a»,  after  attwipting  to  shew*  thai^  aecordipg  to  the 

precedents  and  his  experience,  the  tenants  should  not 

atlom,  because  mesne  process  ought  neyer  to  be  exe- 

eutedy — says,  that  if  the  aequeslrators  arein  poaaeaeion, 

they  may  diatyain;  but  if  they  are  not  in  possessions 

thdr  proper  eourse  (so  he  seems  to  say)  ia  to^>ply  for  a 

writ  to  deliyer  poesession,  and  follow  it  with  a  writ  of 

asiwstenoej — whidi  is  in  fiiot  only  another  mode  of  exe« 

eating  the  sequeatration.    Lord  JTiurlawt  in  conridering 

how  tiie  sequestration  ought  to  be  eEeoutedj  said  it  had 

been  eompared  to  the  case  of  a  recmyer  appointed  by 

the  Court)  and  upon  that  idea  the  motion  had  been 

made  for  the  tenants  to  attorn,  which  was  a  special 


Qovaumrm 

9, 
OoLpsMira* 


(a)  3  Sfvamt.  aoe»  n.  (b).  {b)  4  Yis,  f». 

(e)  9  ^waasU  Mk  a. 
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motion,  and  notice  ought  to  have  been  given  to  the 
tenants;  but  there  was  a  great  difference  between  a 
sequestration,  which  was  a  writ  of  process,  and  an  order 
for  a  receiver,  which  was  an  order  of  the  Court  (a) .  In 
another  case.  Lord  Pelham  v.  Duchess  of  NemeatHs  (A), 
where  a  party  applied  to  be  examined  pro  interesse  suo, 
the  Court  would  not  make  the  order  until  there  had 
been  a  return  by  the  sequestrators;  that  howeyer  is 
merely  a  technical  objection.  In  Hoiks  v.  Shaftoe  (c), 
the  Lord  Chancellor  sud,  that  where  the  object  was  to 
compel  a  party  to  obey  an  order,  he  would  do  it,  not  by 
selling  his  property,  but  by  putting  him  out  of  posses- 
sion until  he  obeyed  the  order.  That  case  came  on 
several  times,  upon  motion  to  sell  the  property,  and  the 
Court  certainly  refused  to  direct  a  sale.  But  all  the 
Lord  Chancellor  said  was,  that  he  had  no  rule  to  go 
by,  as  to  the  quantum  to  be  sold  (d).  There  were  no 
means  of  ascertuning  the  amount  of  the  demand,  or 
how  it  should  be  measured.  The  proposition  was  not 
that  the  Court  had  not  a  right  to  execute  the  writ,  but 
that  the  parties  were  wrong  to  the  extent  of  applying 
for  a  sale. 


The  case  of  Knight  v.  Young  (e)  is  the  most  embarras- 
sing. Lord  Eldon  in  that  case  siud,  that  after  the  long 
scries  of  authorities  the  other  way  he  could  not  grant 
the  application.  It  is  remarkable,  that  only  two  cases 
appear  to  have  been  cited,  and  one  of  them  is  the  note 
of  Rowley  V.  Ridley^  in  Mr.  Dickens^s  Beports,  in  which, 
from  the  other  accounts  of  the  same  case,  it  is  obvious 
that  there  are  many  mistakes.  I  have  no  doubt,  that, 
subject  to  the  formal  question,  whether  there  has  been 


(a)  3  Swanst,  907,  n.  C.  72  ;  2  Cox,  224,  S.  C. 

(b)  Id.  290,  B.  {d)  2  Cox,  224. 

(c)  1  Ves.  jun.  86 ;  3  Bro,  C.       (e)  S  V.  &  B.  184, 
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a  letnni^  I  shall  be  right  in  ordering  the  attornment; 
but  I  must  see  whether  there  has  been  any  retom  to 
enable  me  to  do  it 

As  to  sdling  property  nnder  sequestration  to  pay  the 
costs^ — ^the  cases  shew  that  that  can  be  done.  Mr.  JDurA- 
exi  refers  to  cases  in  which  it  has  been  ordered.  If  the 
party  will  not  or  cannot  pay  the  costs,  the  Court  will 
not  giye  him  back  his  property  tiU  he  does.  Lord 
Thurlow,  Lord  Rossfyn,  and  all  the  judges,  without  ex- 
ception, say,  that  the  Court  cannot  sell  upon  mesne 
process  except  to  pay  expenses, — ^the  only  object  being 
to  compel  the  party  to  obey  the  order  of  the  Court  by 
keeping  him  out  of  possession,  and  there  being  beyond 
that  no  measure  of  the  amount  for  which  the  property 
is  to  be  sold.  If,  in  this  case,  there  has  been  a  return, 
I  will  make  an  order  for  the  attornment;  but  I  cannot 
make  an  order  to  sell  the  goods  until  all  the  costs  are 
ascertained.  It  would  be  oppressive,  if  not  irregular, 
to  sell  to  pay  the  costs  from  day  to  day. 

[The  motion  stood  over  to  ascertain  whether  there 
had  been  a  return  to  the  sequestration,  or  whether  such 
return  was  in  practice  now  required.] 
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Mr.  Sokf  on  a  subsequent  day,  statod,  that  the  return 
of  the  sequestrators  had  been  made,  but  none  of  the 
offices  would  receive  it 


The  Vice-Chancellor,  after  inquiry,  said  he  found 
that  it  was  not  the  practice  to  file  the  return  to  the 
writ  of  sequestration.  He  made  the  order  for  the  atr 
tomment,  directing  notice  thereof  to  be  given  to  the 
tenants. 


VOL.  v. 
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Aim.  8M.  JOHNS  V.  DICKINSON. 

The  viamea,  JVlK  BIGG  moved  fbr  a  pteUminary  teferenoe  to  the 

dUiiMd  a  fimd  Master^  to  inquire  who  were  the  iflsue  of  the  ohikben 

^;^^^^;^^^  of  John  Hm  Uving  at  the  death  of  EUm  Jokiu,  aod 

power  of  ap.  their  reepeotive  ages,  and  whether  any  had  dnoe  died, 

pointment,  and         •■•/•  «  «•  •  .• 

which  waa  sab-  and  if  BO,  who  wete  their  respective  representaayes. 

ject  to  a  gift 

oflpii^i^^'^*       The  Plaintiff,  under  the  will  of  his  kte  wife,  Eliza 

ment,  to  the  Johns,  made  in  1831,  chdmed  a  sum  of  1428/.  stock. 

childreQ  of  the  ^  .  ,  t     ^  ^ 

doDorofthe  Under  the  will  of  the  said  John  HiU,  her  father,  the 

trustees  did  not  ^^^^  ^^  entitled  to  the  stock  for  her  life,  with  a  power  of 

^il^^rf-  appointment  by  will,  and  a  provision,  that,  in  default  of 

fectnal  ap.  appointment,  if  she  had  no  issue,  the  stock  should  go 

Held,  that,  al-  and  be  divided  between  the  lawful  issue  of  the  other 

Plamtiff 's^title  children  of  John  Hill     The  will  of  Eliza  Johns  did  not 

te?  iTlH^r^*"  ^^^^^  ^  ^^  power,  but  the  biU  alleged  that  she  had  no 

case  in  which  property  which  could  pass  by  the  will,  except  the  stock 

the  persons  en-        ,  .  -  .  m%  ti        i  »     i 

tided  in  de&uit  subject  to  her  appomtment.    The  persons  alleged  to  be 

were  S^^*  the  issue  of  the  other  chUdren  of  John  HUl,  who  would, 

^  h^^the**  in  default  of  appointment,  be  entitled  to  the  property. 

Court  would  were  made  defendants.     The  trustees  by  their  answer 

der  the  Order  ^^9  they  believed  that  the  other  defendants,  or  some  of 

May'i839^i'.  them,  were  the  persons  who  would  be  entitled  to  the 

rect  preiimi.  property  if  it  did  not  pass  by  the  appointment;  and  they 

to  ascertain  submitted  to  the  Court  the  question  as  to  the  appoint- 

who  were  such  ^^^4. 

persons.  ^^^^ 


Mr.  Bilton,  for  some  of  the  issue  of  the  children  of 
John  HiUy  and  Mr.  Speed,  for  others  of  such  iseue,  op- 
posed the  motion. — The  Plaintiff's  title  had  not  been 
admitted,  and  the  bill  might  be  dismissed  at  the  head- 
ing:  Tophom  T.  Ugh&odjf  (a). 

(a)  1  Haie,  289. 
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Mr.  Amj^ikUi  for  the  traiteet. 
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The  Vice-Chancellor  aaid,  that  the  Court  at  the 
hearing  must  decide  whether  the  will  wae  an  exercise 
by  the  testatrix  of  the  power  of  appointment;  and  that 
question  the  Court  could  not  decide  in  the  absence  of 
the  parties  interested  in  disputing  the  validity  of  the 
q)pointment,  as  affecting  the  fund.  It  would  be  there- 
fore neoesaary,  at  the  hearing,  to  ascertain  that  the  par- 
ties entitled  in  default  of  appointment  were  before  the 
Court 

Order  made. 


BUCKELL  V.  BLENKHORN. 
On  the  30th  of  December,  1840,  Sarah  JtPLauchlan 


1845. 

20thy  and 
2]#e  Nov. 

1846. 
IMJan 

By  a  deed, 

was  possessed  of  two  sums  of  stock,  8052L  Consols  and  statateof 
265i  Long  Annuities,  and  was  entitled  to  a  sum  of  rafi'v^J^**'* 
500k  owing  to  her  by  Jame»  BuekeB,  the  Plaintiff;  26),  oertaiii 

trust  fundi 

360JL  owing  to  her  by  Paxtan  ff  Co*;  and  60L  owing  were  appointed 

to  her  by  John  Ballandine.     She  was  also,  at  the  same  ^^,^^7uc^h 

time,  possefised  of  thirty-nine  shares  in  the  Gas-light  ^^^^'^5^' 

and  Coke  Company,  and  of  sundry  household  goods,  interest  or  in- 
terests, and 
dargesble  tridi  such  svm  or  siims  of  money,  and  for  such  Intents  and  purposes,  and  in  such 
manner,  in  aU  respects,  as  the  appointor  should,  by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  rerocatlon  and  new  appointment,  to  be  by  her  sealed  and  deliv- 
ered  in  the  pmenoe  of  and  attested  by  one  witness  or  more,  direct  or  appoint.  The  ap- 
pointor  afterwards  made  her  wUl,  (which  was  duly  executed  and  attested  according  to  the 
Statute  of  Wills),  and  thereby  bequeathed  part  of  the  trust  ftinds :— jFfe /J,  that  the  will 
was  a  writing  within  the  terms  of  the  power. 

The  mere  fact,  that  a  party,  having  a  power  by  deed  to  revoke  and  make  a  new  appoint- 
ment of  trust  ftmds,  has  attempted  to  make  such  revocation  and  new  appointment  by  will, 
owing  to  her  having  forgotten  the  restrictions  of  the  power,  and  being  at  the  time  unable 
to  procure  the  deedSf-^is  not  a  ground  upon  which  equity  will  supply  the  formal  eiecution 
required  by  the  terms  of  the  power,  or  give  to  the  wUl  the  effect  of  a  deed,  or  convert  the 
trustees  of  ttae  property  into  trustees  for  the  persons  who  would  be  appointees,  if  the  will 
were  a  good  ezoeution  of  the  power. 
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farnltarey  fixtures,  plate,  linen,  cbina,  book%  picturee, 
prints,  jewellery,  and  other  efiects  then  in  her  resi- 
dence. 

By  indenture  of  the  '30th  of  December,  1840,  made 
between  Sarah  3PLauchlan  of  the  one  part,  and  John 
Bknhham  and  John  Alexander  Bknkhom  of  the  other 
part,  recitbg  that  ahe  was  possessed  of  the  before- 
mentioned  property  and  effects,  and  reciting  her  inten- 
tion to  settle  the  same,  Sarah  M^Lauchlan  assigned 
part  of  the  property  and  effects,  and  agreed  to  as»gn 
the  other  part,  to  the  said  J.  and  J.  A.  Bknkhom,  upon 
trust  for  herself  for  life,  and,  after  her  death,  in  trust 
for  such  person  or  perscms,  for  such  interest  or  interests, 
chargeable  with  such  sums  of  money,  and  for  such  in- 
tents and  purposes,  and  in  such  manner,  in  all  respects, 
as  she  the  said  Sarah  M^Lauchlan  should,  by  any  deed 
or  deeds,  writing  or  writings,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested  by  one  witness 
or  more,  direct  or  appoint;  with  limitations  over  in  de- 
fault of  appointment:  and  power  was  thereby  reserved 
to  the  parties  to  vary  the  securities  or  investments. 

After  the  execution  of  the  deed  of  December,  1840, 
the  805/.  Consols,  and  193/.  Long  Annuities,  part 
of  the  265L  Long  Annuities,  and  the  thirty-nine  shares 
in  the  Gas-light  and  Coke  Company,  were  transferred 
into  the  joint  names  of  Sarah  M^Lauchlan  and  J.  and  J. 
A.  Bknhhom,  the  trustees  of  the  deed.  The  remaining 
sum  of  72/.  Long  Annuities  was  sold,  and  the  proceeds, 
together  with  the  5021  which  had  been  paid  by  Balfan- 
difie,  were  laid  out  in  the  purchase  of  450^  Consols,  in  the 
joint  names  of  Sarah  M^Lavu:hlan,  J.  and  J.  A.  Blenh- 
horn,  and  the  Plaintiff,  James  Buckell,  but  upon  the 
trusts  of  the  indenture  of  the  30th  of  December,  1840. 
The  Plaintiff  also  had  paid  100/.  in  part  discharge  of 
the  said  sum  of  500/.,  owing  from  him;  and  such  100/. 
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had,  at  the  desire  of  Sarah  MLauehlan^  been  paid  to        1846. 
the  Phuntiflrs  daughter,  MatOda  Charlotte  Buehett,  in      ^;;;!;;;;;;^ 

anticipation  of  the  appointment  thereafter  made  to  her.  _      v. 

^  ^*'  BLBMKHOmK, 


By  a  deed-poll,  dated  the  27th  of  April,  1842,  under 
her  hand  and  seal,  and  attested  by  two  witnesses,  Sarah 
iPLimchlan, — after  reciting  that  she  was  desirous,  in 
exenase  of  the  power  of  appointment  reserved  to  her  by 
the  indenture  of  December,  1840,  and  by  an  immediate 
assignment  of  her  life  interest  in  the  100/.,  of  vesting  in 
die  PlainldfTs  daughter  the  10021  which  had  been  paid 
to  her;  and  was  also  desirous,  by  virtue  of  the  same 
power,  of  making  such  app<nntment  of  the  remainder 
of  the  trust  property  after  her  decease  as  thereinafter 
mentioned, — thereby  appointed  1007.  to  the  Plaintiff's 
daughter;  and  as  to  the  remainder  of  the  trust  property, 
aft«r  h«:  (Sarah  M*LauchlafC$)  death,  she  appointed 
the  same  in  manner  therein  mentioned.  And  she 
thereby  dedared,  that  (with  the  exception  of  the  lOOil 
thereby  appointed  to  the  Plaintiff's  daughter)  it  should 
be  lawfiil  for  her,  by  any  deed  or  deeds,  to  be  executed 
by  her  in  the  presence  of  and  attested  by  one  or  more 
witnesses,  to  revoke  the  appointments  thereby  made,  or 
any  of  them;  and  by  the  same,  or  any  other  deed  or 
deeds,  to  be  executed  or  attested  in  the  same  manner,  to 
make  sndi  new  or  other  appointments  of  the  trust  pro« 
pertj  as  she  might  think  proper. 

By  an  indenture  of  the  1st  of  September,  1843,  made 
between  Sarah  M*Lauchlan  of  the  first  part,  /.  and  J. 
A.  Blenkhom  of  the  second  part,  J.  and  J.  A.  Blenh" 
horn  and  the  Plaintiff  of  the  third  part,  Thomtu  Johns, 
of  the  fourth  part,  and  J.  and  J.  A,  Blenkhom  and  the 
Plaintiff  and  Thomas  Johns  of  the  fifth  part,  reciting 
the  indenture  of  the  30th  of  December,  1840,  the  deed- 
poll  of  the  27th  of  April,  1842,  and  the  power  of  revo- 
cation therein  contained, — Sarah  M^Laiichlan  revoked 
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the  deed-poll  of  the  27th  of  April,  1842,  and  the  ap- 
pointment thereby  madei  except  as  to  the  lOOZ.  for  the 
Plaintiff'a  daughter;  and,  after  directing  that  the  trust 
property  should  be  transferred,  so  as  that  the  same 
should  become  vested  in  heiseifi  the  two  BlenkhornSf 
the  Plaintiff  and  Thoma$  Johns,  npon  the  trusts  therein 
mentioned!  she,  in  execution  of  the  power  and  wihority 
reserved  to  her  by  the  indenture  of  the  30th  of  Decem- 
ber, 1840,  and  the  deed-poll  of  the  27th  of  April,  1842, 
and  of  all  other  powers  enabling  her  in  that  behalf 
directed  and  appointed  that  the  trustees  in  whose  names 
the  property  was  directed  to  be  trausferred  should 
stand  possessed  of  the  sune  in  trust  for  suoh  person  or 
persons,  for  such  interest  or  interests,  chargeable  with 
such  sum  or  sums  of  money,  and  for  such  intents  and 
purposes,  and  in  such  manner,  in  all  respeofU,  as  she 
should,  by  any  deed  or  deedi,  writing  or  writings,  with 
or  without  power  of  reyocatio|i  and  new  appointment, 
to  be  by  her  sealed  and  delivered  in  the  presence  of  and 
attested  by  one  witness  or  more,  direct  or  appoint;  and, 
in  default  of  such  i^pointment,  in  trust  for  her  {Sarah 
JkPLauchhm)  for  life,  and,  after  her  decease,  in  trust,  as 
to  specific  parts  of  the  ftuniture  and  plate,  for  J.  A, 
Bknhhom  absolutely;  and  as  to  the  restof  the  aforesaid 
furniture,  jewellery,  and  other  effects  of  n  like  nature, 
in  trust  for  Thomas  Johns  absolutely;  and  as  to  the 
thirty-nine  shares  in  the  Gas-light  and  Coke  Company, 
upon  trust  to  pay  the  income  thereof  to  J.  A,  Bknhhom 
for  life,  and,  afler  his  decease,  upon  trust  for  the  Plain- 
tiff's  daughter,  Matilda  CharlotUp  absolutely;  and  as  to 
all  the  trust  premises,  except  those  spedfically  di^K>sed 
of,  upon  trust,  immediately  after  her  {Sarah  M^Lauchr 
lan^s)  decease,  to  sell,  call  in,  and  convert  the  same  into 
money,  and  to  stand  possessed  of  the  monies  arising 
therefrom  upon  trust  to  pay, — ^firot,  the  expenses  of  the 
sale,  and  of  executing  the  trusts;  secondly,  to  John 
Bknhhom^  100/.;    thirdly,  to  Hannah  Barnard^  302.; 
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fourthly,   to  QdheriMe,  wife  of  Tbama»  Jbhn$^  lOL;        i840. 
fifthly,  tQ  John  M^Lauchlan^  10/.;  sixthly,  to  Sarah      ^uckbll 
Martin  M^LauchJan^  101;  seventhly,  to  William  Buck"  ^' 

.•111  •    •  .  •        .     1 «        Blknkhorn. 

ell,  100/.;  eighthly}  to  »  misuonary  society,  5/.;  xunthlyi 
to  Matildfi  Hudion,  21  3«.;  tenthly,  to  T^esa  irtoiA- 
Aorn,  2L  2s,  i  eleventhly,  to  Anne  Barnard,  20/.;  twelfth- 
ly,  360L  in  troat  for  the  children  of  Dapid  BtdeL 
She  fiirther  gave  a  life  interest  i|i  the  two  sums  of  805/. 
and  4501.  CSoosols  to  Sophia  Barnard  for  life,  and  di- 
rected that  the  Plaintiff  should  be  released  from  hia  debt 
of  400/.,  part  of  the  trust  monies  owing  from  him.  And 
as  to  the  re^iie  of  the  trust  premises,  after  nuking 
thereout  the  pfiyments  and  release  before  dirifscted,  she 
appointed  one  moiety  thereof  to  thfs  PlaiatiflT  absolutely, 
and  the  other  inoiety  thereof  to  Thomas  Johns  f^bso- 
lutely ;  ao4  she  thereby  declared,  that,  until  the  trpst 
pfen)ipea  should  be  transj^rred  to,  or  ptherYise  Ij^^y 
vested  in,  herseUi  the  pKO  Blenkhams^  the  Plaii^tiQ^i  and 
Tlumas  Johns,  the  tirustees  in  whom  the  samis  w^ie 
ve8te4  should  stand  pp^sewed  of,  and  inl^nested  in^  the 
sam^  upon  such  tnists  as  would  nearest  and  best  cor- 
respond with  the  tn|st»  thereinbefoire  inentioned. 

By  a  deed-pQl),  d^ted  the  22nd  of  3l^tem|i>er,  1843, 

under  the  hai^d  and  seal  of  Sarah  M'l^auclilanf  and 

attested  by  two  witnesses,  indorsed  on  the  indenture  of 

the  1  at  of  September,  1843^  reciting,  that  she  had  de- 

teqmneif  ip  exercise  of  the  powers  reserved  to  her>  to 

execute  the  appointment  thereinafter  contained  of  and 

conopmif)g  the  moi^i^s  ineutioi^  in  the  indenture  of 

the  Ist  pf  September,  1643,  to  aqse  |m4  be  produced 

from  the  sale,  callipg  iu,  and  conversion  pf  the  seye}»l 

trust  prei|iises,  (after  m^ng  thin^out  this  several  p^- 

ments  and  release  by  the  same  indenture  directed  to  be 

made  upon  her  decease,  and*  in  default  or  for  want  qf 

any  appointment  by  her  to  the  c(Hitrary),  one  equal  ha}f 

part  wherepf  was,  by  the  same  indenture,  directed  to  lie 
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1846.        P^d  ^^^  ^^  decease  in  manner  therein  mentioned,  and 

1  ^'    ^      the  other  moietj  whereof  was,  by  the  same  indenture, 

V.  directed  to  be  paid  in  manner  also  therein  mentioned; 

'    and  reciting,  that  she  had  also  deteimined  to  apjxnnt  a 

SMemeni.  certain  jncture  as]  therein  mentioned;  it  was  witnessed, 
and  Sarah  M^Lauchlan  thereby,  in  ezecntion  of  her 
said  power,  directed  and  appointed,  after  her  decease 
all  the  net  monies  to  arise  and  be  produced  under  the 
indenture  of  the  Ist  of  September,  1843,  from  the 
sale,  calling  in,  and  conversion  of  the  trust  pr^nises 
(after  making  thereout,  and  subject  to  the  several  pay- 
ments and  release  of  debt  directed  by  the  indenture  of 
the  1st  of  September,  1843)— as  to  200/.,  to  Thomas 
Johns  absolutely,  and  as  to  the  residue,  to  the  Plaintiff 
absolutely ;  and  she  appointed  to  the  Plaintiff  a  fiiuned 
and  gkzed  picture  therein  mentioned.  And  by  the  same 
deed-poll  it  was  also  provided,  that  it  should  be  lawful 
for  Sarah  APLauchlan,  at  any  time  or  times;,  by  any 
deed  or  deeds  to  be  executed  by  her  in  the  presence  of 
and  attested  by  one  or  more  witness  or  witnesses,  to 
revoke  the  same  deed,  and  the  appointments  thereby 
made,  or  any  part  thereof;  and  by  the  same  or  other 
deed  or  deeds,  to  be  executed  and  attested  in  the  same 
manner,  to  make  new  appointments  of  the  trust  pre- 
mises, or  any  part  thereof,  as  she  might  think  fit. 

On  the  29th  of  September,  1843,  the  two  last^men- 
tioned  deeds  were  deposited  by  Sarah  3PLatu:hlan  in 
the  hands  of  Mr.  Cates,  her  solicitor,  to  hold  for  the 
parties  interested.  On  the  20th  of  November,  1843, 
in  consequence  of  on  application  for  the  deeds,  made 
through  Thomas  Johns,  who,  with  his  wife,  resided  with 
Sarah  JPLauchlan,  Mr.  dates  attended  at  her  house 
with  the  deeds.  Sarah  M^Lauchlan  was  at  this  time 
seventy  years  of  age,  and  in  ill  health.  At  the  end  of 
this  interview,  she  desired  Mr.  Cates  still  to  keep  the 
deeds  in  his  custody.    Subsequently,  another  application 
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was  made  for  the  deeds  by  letter5  with  which>  however^  184(1. 
Mr.  Caies,  oonsidering  her  to  be  under  the  influence  of  buouu. 
the  personB  around  her,  did  not  comply.  On  the  14th 
of  Febraary*  Mr.  Hebham,  as  the  solidtor  then  em- 
ployed by  Sarah  MLauehlan,  again  applied  to  Mr. 
Cotes  for  the  deeds ;  and  on  the  26th  of  February,  1844, 
a  judge's  order  was  obtamed,  directing  Mr.  Caies,  with- 
in fourteen  days,  to  deliver  all  the  deeds  in  his  posses- 
aon  belonging  to  Sarah  M^Lauehlan,  to  Mr.  HeUham. 

On  the  28th  of  February,  Sarah  JPLauchhn  made 
her  will,  whereby  she  bequeathed  io  J.  A.  BUnkhom 
her  gas-light  shares,  and  some  articles  of  furniture 
and  plate;  to  W.  BuekeUy  \QOLi  to  James  Buckett,  the 
Flaintifl^  6002^  (the  400/.  owing  from  him  being  taken 
as  part  thereof)  and  the  jncture ;  Anne  Barnard,  SOL ; 
Hannah  Barnard,  30/1;  John  M'LancIdan,  20/.;  Sarah 
M^Lauehlan,  his  daughter,  10/.;  James  Helder,  5/.;  Fo- 
reign Missionary  Sodety,  6h\  Therza  Bknkhom,  Mo" 
tSda  Hudson,  and  Sophia  BuckeU,  2L  each,  for  rings;  to 
Jhnnas  Johns,  ihe  residue  of  her  iumiture  and  plate;  to 
Catherine  Johns,  her  wearing  apparel;  to  J.  A.  Blenk'^ 
ham,  the  360/.  owing  from  Paxton  jr  Co.,  in  trust  for 
the  three  children  of  David  Bnist;  to  Sophia  Barnard, 
an  annuity  of  40/1  aryear  for  her  life:  and  the  testatrix 
continued,  *'  Whereas  I  havei,  at  various  times,  executed 
deeds  of  settlement  and  appointment,  and  various  other 
documents,  the  contents  of  which  I  have  forgotten,  I  do 
hereby  revoke  the  same,  and  direct  my  executors  to  pro- 
care  the  same  to  be  delivered  up  to  be  cancelled ;"  and, 
finally,  the  testatrix  bequeathed  the  residue  of  her 
estate  to  /•  Blenkhom  and  Thomas  Johns,  equally  to  be 
divided  between  them :  and  she  appointed  J.  A.  Bknh" 
ham  and  Thomas  Johns  executors  of  her  will. 

Sarah  M^Lauchlan  died  on  the  2nd  of  March,  1844, 
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1848.        before  any  deeda  had  b0eti  delivei^  up  under  the 
^^^J^      judge's  order.    The  will  wi^b  proved  by  the  ezecutoia. 


V. 
BLBNKHOBir. 


The  bill  waa  filed  iu  Juiiej  1844,  by  James  Bucket^ 
agaiuat  the  other  truateea  aiul  parties  claimipg  under 
the  aeveral  inatrmpeota.  The  bil]»  aa  afterwards  amend- 
ed, prayed  thi^t  the  rights  and  interests  of  all  parties 
might  be  declared;  m  account  of  the  trust  property 
cpme  to  the  hands  of  the  trustee^  /.  and  /.  A.  JPlenh- 
horn,  Thomas  Johns,  and  the  Plaintiff;  and  that  the  trust 
funds  might  be  distributed  amongst  the  parties  interest- 
ed under  the  deeds  of  the  Ist  and  22nd  of  September, 
1843 :  or  if  the  Court  should  be  of  opinion  thftt  the 
deeds  were  revoked  by  the  will,  then  that  the  trusta  of 
the  will  might  be  executed,  and  the  PlaiQtiff  relieved 
and  indemnified  in  respect  of  the  trust  property  vested 
in  him  under  the  deed* 

The  I>efendants  /.  A.  Bhnkham  and  Thomas  Johns, 
by  their  answer  to  the  original  bill,  stated  various  ap- 
plications which  had  been  made  to  Mr*  Cotes  for  flie 
deeda  by  or  pn  the  part  of  Sarah  M^LwchJath  <u>d 
the  death  of  Sarah  M^LauchUm  before  the  deeds  had 
been  delivered  up,— for  the  purpose  of  shewing  that  it 
waa  in  consequence  of  the  withholding  the  deeds  that 
Sarah  JU^Lauchlan  did  not  effsetually  revoke  the  deed- 
poll.  The  answer  averred,  that  the  said  George  Cate^ 
never  delivered  the  said  deeds,  nor  either  of  them,  to 
the  said  testatrix  or  the  said  Mr,  HeUham^  but,  as  Pe- 
fendants  beUeved,  in  collusion  with  the  Plaintiff,  for 
whom  h^  now  acta  as  solicitor,  retained  the  same  ii^  his 
possession  until  after  the  death  pf  the  testalaiz.  ^one 
of  the  answers  of  the  other  parties  suggested  any  fraud 
or  collusion.  The  Plaintiff  and  the  Defendants  entered 
into  evidence.  The  result  of  the  evidence  appears  upon 
the  judgment.    At  the  hearing. 
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Mr.  BamOfy  and  Mr.  fVmnn  IMaU,  fyr  the  Flam- 
tiff; 


Mr.  Tinney  and  Mr.  Itoffers,  for  the  Defendant 
MatOda  Charlotte  Buchell; 

Mr.  Wood  and  Mr.  fFikock,  for  the  Defendants 
J.mdJ.A.  Bbnkhom  and  T.  John$; 

Mr.  Kanyan  Parker  and  Mr*  Leach,  for  the  other  De- 
fendants, 

The  Plaintiff  relied  upon  the  indenture  of  the  Ist  of 
September^  1843,  and  the  deed-poll  of  the  22  nd  of 
Sqitember,  1843. 

The  cage  of  the  Defendaats  waa:  First,  that  the 
retention  of  the  deeds  by  Mr,  dates,  who  was  the  soli- 
dtor  of  the  Plaintiff,  BucheU,  was  a  fraud ;  and  that 
where  such  fraud  wa^  comoutted  hj  or  for  the  benefit 
of  a  party  entitled  to  property  in  default  of  appoint- 
ment, the  Court  would  supply  the  appointment,  or  treat 
the  will  as  an  actual  execution  of  the  power ;  Middletou 
y.  Middleton(a);  2  Sugden  Tr,  Powersi  pp.  140  et  seq.^ 
ei7. 

Secondly,  if  no  case  of  fraud  or  coUusion  between 
the  Plaintiff  and  his  solicitor  should  be  established,  then, 
at  least,  the  testatrix  was  prevented  by  accident  or  dis- 
ability from  reyoldng  the  deed-poll  of  the  22nd  of 
September,  1843 ;  and  the  Court  would  treat  the  wiH 
as  an  efiectual  appointment,  and  as  if  the  deed-poll  had 
been  revoked:  2  Sugden  Tr.  Powers,  pp.  142  et  seq., 
ed.7. 

Thirdly,  if  both  the  first  and  second  ground  of  relief 
should  fiul,  then  that  the  will,  as  a  writing,  was  a  good 

(a)  1  J.  &  W.  94. 
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1S46.        ezecuti(m  of  tbe  power  lesenred  by  the  indenture  of  the 

BuoKMix       Ist  of  September,  1848,  00  far  aa  the  tniat  property  waa 

^'  not  bound  by  the  deed-poll  of  the  22nd  of  September, 

1848 :  Counteis  qfHaseammon  v.  Fawke  (a),  Edwards  v. 

Edwards  (b),  DcugJas  v.  Cooper  (c). 


Fourthly,  that  the  Plaintiff  waa  not  entitled  to  the 
aid  of  the  Court  to  give  effect  to  the  deeds  of  Septem- 
ber, 1843,  inaamuch  aa  the  same  were  voluntary:  Meek 
y.  Ketaewett{d). 

In  reply  to  the  caae  set  up  by  the  Defendants,  it  waa 
said,  first,  that  the  allegations  of  fraud  and  collusion  in 
withholding  the  deeds  had  failed;  that  it  was  clearly 
the  duty  of  the  solicitor  to  obtain  the  consent  of,  or  at 
least  communicate  with,  the  trustees  of  the  deeds  before 
delivering  them  up.  Secondly,  that,  if  the  charge  had 
any  foundation,  it  ought  to  have  been  made  the  subject 
of  a  distinct  suit  Thirdly,  that,  neither  accident  nor 
disability  was  sufficient  in  equity  to  supply  the  place  of 
a  due  execution  of  the  power,  in  the  absence  of  any 
fraud.  Fourthly,  it  was  contended,  that,  since  the  late 
Wills  Act  (e),  a  will  was  not  a  writing  within  the  terms 
of  the  power.  There  was  no  reported  case  in  which  it 
had  been  held  that  a  will  was  a  due  execution  of  a  power 
to  appoint  by  deed  or  writing,  where  the  writing  was 
confined  to  writings  sealed  and  delivered.  FifUiIy,  even 
supposing  the  will  to  be  a  writing  within  the  power, 
yet  it  could  not  revoke  the  trusts  for  sale  contained  in 
the  indenture  of  the  1st  of  September,  1843,  or  the 
particular  ji^fls  made  by  that  indenture  before  the  gift 
of  the  residue,  for  those  giils  were  adopted  and  confirmed 

(a)  6 Bro.P.C.158 (Tom.ed.)        (c)  3  Myl.  &  K.  378. 
{h)  3  Madd.  197 ;   and  see  1        {d)  1  Hare,  464. 
Sugd.  Pow.  262  et  seq.  (c)  7  Will.  4  &  1  Vict.  c.  26. 
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by  the  sabeequent  deed-poll,  and  were  thereby  rendered 
irrevocable  except  by  deed;  nor  could  it  revoke  the  gifts 
of  the  residue,  for  that  was  disposed  of  by  the  deed-poll, 
and  in  like  manner  made  irrevocable.  JFatt  y.  Wait  (a) 
was  also  cited. 


141 


1846. 


BUOKBU. 
BjLBUKBOAlf* 


yiCB-CHAHCBUX>R : — 

The  object  of  this  suit  is  to  ascertwi  the  rights  and 
interests  of  the  Phuntiff,  and  of  the  other  parties  in  the 
cause,  imdcr  the  trusts  of  an  indenture  of  the  Ist  of 
September,  1843,  and  of  a  deed-poll  of  the  22nd  of  the 
same  month,  and  under  the  will  of  Sarah  iPLaiichlan. 
It  is  admitted  that  the  trusts  of  the  indenture  and  of  the 
deed-poll  must  take  effect,  unless  and  except  so  far  as 
effect  {}£  any)  inconsistent  with  these  indentures  is  to 
be  given  to  the  will  of  Sarah  JHfLauchlan,  made  on  the 
28di  day  of  February,  1844,  The  question  which  I 
have  had  to  consider,  is,  what  effect  (if  any)  incon- 
sbtent  with  the  indenture  and  the  deed-poll  is  to  be 
^ven  to  that  will. 

[His  Honor  stated  the  various  instruments,  and  the 
other  fiicts  above  mentioned.] 

With  respect  to  the  defence  founded  on  the  alleged 
accident,  (apart  from  fraud),  which,  the  Defendants 
say,  prevented  the  testatrix  from  revoking  the  deed- 
poll,  and  making  another  effectual  appointment  of  the 
property,  I  intimated  an  opinion,  during  the  argument, 
that  the  Court  would  not  supply  the  execution  of  the 
power  on  that  ground.  I  think  the  decision  Sir  Edward 
Sugden  refers  to  (6),  in  which  relief  (sought  on  the 


^F  ^V^^^^V  ^^^^^F^^PV  fl 


(a)  3  Yes.  244. 
{h)  Tr.  Powera,  Vol.  2,  p.  143,  ed.  7. 
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184^.        gradnd  of  mere  diflability)  was  tefiifled^  of  greater  an- 

BucMLt      ***ori^  th*^  *h®  *<5ta  by  which  It  ia  thought  to  be 

V.  opposed*    If  the  argument  urged  before  me  in  this  case 

*    be  once  admitted,  it  seems  impoaaible  to  Bt<^  abort  of  the 

Judgnunt  conclusion,  that  the  donee  of  a  power  should  in  all  cases 
be  liberated  from  its  restraints,  whenever  he  bonfi  fide 
intended  to  execute  the  power,  but  could  not  at  a  given 
moment  ascertain  what  those  restraints  Were,  and  death 
or  accident  prevented  his  compliance. 

I  do  not  find  evidence  of  any  fraud  If,  indeed,  there 
had  appeared  to  be  any  attempt  to  withhold  or  conceal 
the  contents  of^  or  proper  information  respecting,  the 
instrument^  the  case  might  be  otherwise.  But  the  whole 
case  which  has  been  made  out  amounts  only  to  this: 
that  Mr.  Caies  insisted  on  retaining  the  custody  and 
possession  of  the  deed*  Upon  this  point,  the  evidence 
of  Mr.  Cotes  (if  uncontradicted)  is  decisive;  and  upon 
looking  into  the  answer  of  the  Defendant  Jokni,  it  will 
appear  that  he  states  the  same  case.  Inspection  never 
was  in  question,  as  distinguished  fit)m  the  custody  and 
possession  of  the  deed.  In  the  absence  of  any  fraud  or 
collusion,  I  am  clear  that  a  contest  about  the  right 
custody  of  the  deed  is  not  enough  to  induce  the  Court 
to  interfere  with  the  l^al  efiect  of  the  instrument;  and, 
in  this  case,  I  think  there  were  circumstances  to  jus- 
tify extreme  caution  on  the  part  of  Mr.  Cotes  in  part- 
ing with  the  custody  of  the  deed.  In  coming  to  this 
conclusion,  I  should  observe,  that  I  have  disr^arded 
altogether  the  evidence  of  Mr.  Qites,  wherein  he  says, 
that,  on  the  20th  of  November,  1844,  he  offered  inspec- 
tion of  the  deed.  If  I  had  thought  that  material,  I 
should  have  directed  an  inquiry,  although  it  is  very 
improbable  that  any  different  account  of  the  transaction 
would  have  been  elicited  by  such  an  inquiry;  and  the 
evidence  of  Johns  would  not  have  been  admissible. 


Jiuf^mmU, 
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Next,  aB  to  the  PbaniUPB  letter  of  the  20th  of  NoTem-        i846. 

beri  1844,  that  also  goes  to  possession  only.     If  he  had      bucuu. 

had  poesesrion  of  the  deed»  and  had  refused  to  part  with   ^     ^' 
,      '^  ^  Blbnkhokk. 

It  unkss  with  the  concunenoe  of  the  other  Defendants^ 
the  trbsteeS)  I  should  hate  had  diffioultf  in  inferring 
fiaudi  provided  inspection  and  inibrmation  respecting 
it  had  not  been  Withheld.  This  letter,  I  think,  oannot 
put  the  case  higher.  Mr.  Caies  deposes^  that,  to  the  best 
of  his  belief,  at  the  time  of  seeing  Sarah  M^Lauchian 
on.  the  20th  of  Noyember,  1844,  he  had  not  received 
the  Pkdnti£rs  letter;  and  there  is  no  other  evidence 
bearing  upon  the  charge  of  collusion. 

I  now  6ome  to  the  question  which  has  been  raised, 
whether  the  will  of  Sarah  JUPLxmehlan  is  a  writing 
within  the  terms  of  the  power?  It  cannot,  at  this  daj, 
admit  of  doubt,  that  the  will  would,  before  the  late 
statute,  7  Will.  4  &  1  Yicti  c  26,  have  been  a  writing 
within  the  terms  of  Uie  indenture  of  the  Ist  of  Septem- 
ber, I84d>  and  that  such  will  would  therefore,  before  that 
statute,  have  been  a  due  execution  of  the  power  reserved 
by  that  deed,  provided  the  will  had  been  executed  witii 
the  formalities  which  the  deed  required.  It  was  argued, 
however,  for  the  Plaintiff,  that,  since  and  in  consequence 
of  that  act»  the  word  '^writing  "  in  the  deed  of  the  Ist 
of  September,  1848>  Cannot  be  understood  in  the  same 
comprehensive  sense  as  befbre  the  passing  of  that  act, 
fw  that  the  intention  of  the  author  of  the  deed  Was,  that 
its  provisions  should  not  be  altered  or  interfered  with^ 
except  bj  some  writing  to  be  executed  with  certain 
fQm]alitiei^  whidi  he^  as  thb  autiior  of  the  deed,  had  a 
Hght  to  impose;  and  that  this  was  conclusive  evidence 
that  the  author  of  the  deed  could  not  have  intended  to 
include  under  the  word  "writing"  an  instrument  which 
by  law  will  be  efiectual  without  the  observance  of  the 
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forms  which  he  required.  I  am  not  conTinced  by  this 
reasoning.  Before  the  WHls  Act»  the  word  ^'  writing," 
in  cases  like  the  present,  had  received  a  judicial  inter- 
pretation which  included  a  will.  But  the  Courts  held 
that  they  could  not  dispense  with  the  formalities  pre- 
scribed by  the  instrument  creating  the  power, — although 
they  were  not  necessary  to  the  validity  of  a  will, — ^be- 
cause those  forms,  being  in  themselves  without  value, 
could  have  no  equivalent  Now,  by  the  late  Statute  of 
Wills  it  is  provided,  that,  in  the  execution  of  wills,  one 
given  form  shall  be  observed,  and  that  such  form  shall  be 
an  equivalent  for  every  arbitrary  form  of  execution 
which  the  donor  of  a  power  may  prescribe.  It  was  not 
at  the  expense,  but  in  favor  and  for  the  benefit  of  such 
donors,  and  in  order  that  their  intentions  might  not  be 
disappointed  by  the  neglect  of  useless  forms,  that  this 
l^islative  provision  was  made.  I  must  presume,  in  this 
case,  that  Sarah  M'LaucUan  made  the  deed  of  the  Ist 
of  September,  1843,  with  knowledge  of  the  deciaons 
upon  the  word  ^*  writing,"  and  with  knowledge  also  of 
the  provisions  of  the  Wills  Act.  Why,  then,  should  I 
deprive  her  of  the  benefit  of  the  act,  for  that  is  what  I 
am  asked  to  do  ?  I  am  asked  to  deprive  certain  objects 
of  her  bounty  of  the  giAs  she  intended  for  them,  only 
because  a  form  has  not  been  observed  which  the  l^sla- 
ture  has  declared  to  be  useless.  What  reason,  then,  is 
there  for  saying  that  a  will  shall  not,  since  as  well  as 
before  the  statute,  be  deemed  a  writing  within  the 
terms  of  the  deed?  If  the  testatrix  had  used  the  word 
<'  will "  instead  of  the  word  <*  writing,"  the  statute  would 
equally  have  applied.  A  decision  in  accordance  with 
the  Plaintiff's  aigument  would  be  against  the  spirit  and 
policy,  as  well  as  against  the  letter,  of  the  act 

Taking  it^  tiien,  that  the  wiU  is  a  good  execution  of 
the  power  reserved  by  the  indenture  of  the  Ist  of  Sep- 
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tember,  1843^  the  question  is  upon  the  combined  effect 
of  the  deed  poll  and  the  will  N0W5 1  agree  with  the 
Plaintiff,  that  the  deed  poll  bo  far  as  it  gives  the  resi- 
due,  and  (as  involved  in  that  gift)  the  trust  to  sell,  are 
untouched  by  the  will  alone,  for  that  appointment  was 
revocable  by  deed  only. 
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Two  questions  then  xenuun: — die  first,  on  the  con- 
stroction  of  the  deed  poll;  and  the  second,  on  the  con- 
struction of  the  will.  With  respect  to  the  deed  poll, 
the  question  is,  whether  the  payments  and  appointments 
preceding  the  gift  of  the  residue  in  the  indenture  of  the 
1st  of  September,  1843,  are  repeated  in  the  deed  poll, 
80  as  to  become  irrevocable,  except  by  deed.  It  has 
been  argued,  that  the  effect  of  the  deed  poll  was  to 
embody,  by  way  of  reference,  and  so  in  fact  to  repeat, 
the  dharges  or  appointments  made  by  the  prior  inden- 
ture, which  precede  the  residuary  gift.  I  think  that  is 
not  the  effect  of  the  deed  polL  It  appears  to  me  that 
the  deed  poU  treats  these  prior  irifts  or  appointments  as 
having  iL  already  nu^;  by  ^formriaatrument, 
and  that,  although  it  in  that  manner  by  reference 
eaves  them,  it  leaves  them  in  other  respects  untouched. 
It  remains  therefore  that  the  will  can  operate  as  an 
appointment  only  upon  ihe  dispositions  in  the  inden- 
ture of  Ist  of  September  preceding  the  gift  of  the 
residue.  I  have  no  doubt  that  the  testatrix  preserved 
the  power  of  dealing  with  the  subjects  of  these  prior 
dispositions  by  will  as  well  as  by  deed.  There  is  no 
practical  di£5culty  in  giving  effect  to  this  construe* 
tion.  Ka  sale  were  directed,  and  out  of  the  proceeds, 
a  certain  sum  appointed  to  A.  and  the  residue  to  B., 
there  could  be  no  practical  difficulty  in  holding  that  the 
donee  of  the  power  might  by  one  deed  change  the  dis- 
poeition  of  the  particular  sum,  and  by  another  deed  alter 
the  disporition  of  the  residue ;  and  the  order  in  which 

vou  V.  L  H.  w. 
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the  deeds  are  ezeonted  cannot  be  materiaL  I  am  of 
opnion,  therefor^  that  the  will  does,  or  may,  operate, 
aoooiding  to  its  verbal  constraotion  upon  the  whole  or 
any  part  of  the  trust  fund  oomprised  in  the  deed  of  the 
Ist  of  September  1843,  and  thereby  appointed  before 
the  ^ft  of  the  residue. 


Looking  at  the  fiame  of  the  bill*  the  answers  of  the 
trustees,  and  the  questions  in  the  cause— other  than  the 
question,  whether,  upon  the  ground  of  aoddent  or  fimud, 
the  deed  poU  of  22nd  of  September  was  wholly  superseded 
by  the  will — ^I  think  the  costs  must  come  out  of  the  fund, 
as  expenses  attending  the  execution  of  the  trusts  of  the 
indenture  of  1st  of  September,  1643,  for  those  questions 
have  arisen  out  of  the  acts  of  the  testatrix  in  the  execu- 
tion of  the  powers  reserved  to  her  by  that  deed.  With 
respect  to  the  questbns  raised  on  the  case,  as  to  the 
accident  or  imputed  fraud,  I  shall  give  no  costs. 
Omitting  the  charge  of  fraud,  the  state  of  the  dicta  as 
to  accident,  as  a  ground  of  equitable  jurisdiction,  would 
justify  the  parties  in  taking  the  opinion  of  the  Court  (a). 
The  charge  of  fraud  ought  not  in  this  suit  to  make  any 
difierence, — certainly  not  in  favor  of  the  Flaintiflh,  It 
is  a  case  in  which  two  parties  have  been  candidates  for 
the  fortune  of  a  dying  person,  and  each  imputes  undue 
influence  and  improper  motives  to  the  other. 


Deerte,  This  Court  doth  dsdare,  that  the  property  described  and  eom* 

prised  in  the  indenture  of  the  let  of  September,  1843,  in  &c, 
became  subject  to  the  trusts  therein  expressed  concerning  Uie 
same  respectively ;  and  that  the  deed-poU  of  the  22nd  of  Septem- 
ber,  1843,  in  (ke.,  operated  as  an  effectual  appointment  of  the 
property  thereby  expressed  to  be  appointed ;  and  that  it  was  not 
revoked  by  the  will  of  Sarah  M^Lauchlan^  in  &c.,  but  that 
such  will  was  a  good  execution  of  the  power  of  revocation  and 

(a)  See  2  Sugd.  Powers,  p,  166,  ed.  6* 
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tppoiatmeBt  wwred  by  the  indentare  of  the  1st  of  September, 
1843 ;  and  that  the  same  ie  an  efiectnal  appointment  of  all  each 
parts  of  the  property  described  and  comprised  in  the  indenture 
of  the  1st  of  September,  1843,  as  were  not  i4>pointed  by  the 
deed-poll  of  the  22nd  of  September,  1843.    And  this  Court  doth 
Older,  that  the  tnuta  of  the  will,  and  of  the  deed-poll  of  the  22nd 
of  September,  1843,  so  fifur  as  the  same  operated  respectirely  by 
way  of  sppointment  of  any  property  oomprised  in  the  indenture 
of  the  1st  day  of  Septembtf,  1843,  be  perfonned  and  carried  into 
exeention*    And  it  being  admitted,  that  the  Plaintiff  and  De- 
fendants J.  BkmJtkam  and  J.  A^Blmikom  haye  delivered  the 
ipedfic  chattels  deacribed  in  the  will  to  the  reepectiye  persons  to 
whom  the  same  are  xespeetively  appointed — ^It  is  ordered,  that 
the  Plaintiff,  and  tha  DefendantoJ;  Bimhkam  and  J.  A.  Blmk- 
1m%  do  legally  transfer  and  assign  the  thirty-nine  shares  in  the 
GsB-li(^t  and  Coke  Company  to  the  Defendant  J.  A.  BlmUAom, 
and  receiTB  and  pay  to  him  the  diridends  acomed  due  thereon 
since  the  death  of  Sarak  IPLamMtn  deceased.    And  (all  par- 
ties except  the  Defendants,  the  infents^  waiving  any  inqniry  with 
le^ect  to  tha  sum  of  900/.  hereinafter  next  mentioned  with  re- 
spect to  the  qneation  of  notice,  and  counsel  for  the  infent  De- 
iendants  not  asking  snoh  inquiry)  it  is  ordered,  that  the  Plaintiff 
and  the  Defendanta  J*  Blmtkom  and  J.  A.  BimMam  do  receive 
the  sum  of  960I.  by  the  said  testamentary  appointment  described 
as  in  the  hands  of  Poafoii  4*  Cb.,  end  within  one  week  ftom  the 
time  of  the  receipt  thereof,  (suoh  time  &c«),  pay  the  same  &o.,  to 
the  credit  of  this  cause.    [Separate  account  of  the  children  of  2>. 
BmtL  Investment.  Payment  of  the  dividends  and  interest  in  the 
meaotime.    liberty  to  apply.]    And  it  Isordered,  that  the  said 
Defendanta  J'.  BlmUnom  and  /•  A*  BUmkkom  do,  on  or  before 
the  6ih  of  March  next,  transfer  the  806/.  Consols,  standing  in 
theaamea  ^  Sarah  IPLtmekkMf  J*  ^iMAora,  and  J.  A.  Bknh- 
hitmy  into  &c.,  to  an  account  to  be  intitled  **  Sophia  BarHorxPg 
Annuity  Account"    And  it  is  ordered,  that  the  Plaintiff  and 
the  Defendants  J,  Blenkhom  and  J.  A.  Blmkhom  do  alw,  on  or 
before  the  6th  of  March  next,  transfer  the  460/.  Consols^  standing 
in  the  names  of  Sarah  dOLauehkm,  J.  BlmMom,  and  Jl  A. 
BknOorn^  and  Jamei  BwMl^  into  &o.,  to  the  said  <«  Sophia 
Bamar^i  Annuity  Account."    And  it  is  ordered,  that  the  De- 
indants  J:  ^teib&ora  and  •/:  ^.  ^taifcAofts  and  the  Plaintiff  and 
Defendants  J.  Blenkhom  and  J.  A.  Blmihom^  respectively,  do 
receive  the  interest  and  dividends  which  have  aoemed  due  on 
the  Bsid  8051.  Consols,  and  460/.  Consols,  so  standing  &g.,  since 
the  desth  of  Satrah  ItLamekUm^  and  which  'shall  aoeme  due 
iheieou  respectively,  until  the  said  stock  respectively  shall 
he  transferred  as  hereinbefore  directed,  and  pay  the  same  to 
the  Defendant  Sopkla  Bmmard.    And  it  is  ordered,  that  the 

l2 
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PkiniifF  and  th«  Defendants  J.  Blmkh^m  and  J.  A.  BlmMorm 
do  tell  the  19QI*  Long  AnnnitieSy  being  (with  the  mime  of  805^ 
and  460/.  Coneols,  and  with  the  400/.  sterling  released  to  the 
Plaintiff)  the  reeidne  of  the  trust  property  comprised  in  the 
indenture  of  the  1st  of  September^  1843,  and  reoeive  the  diridendi 
which  haye,  since  the  death  of  Sarah  WLcmMan^  aecraed  due 
thereon.  And  &c.,  the  taxing-master  do  tax  all  parties  (except 
the  Fhdntiff  and  the  Defendants  J.  Bkmikarmf  J.  A.  Blmthom, 
and  7%4HiuuJahnt)  the  costs  of  this  suit;  and  also  tax  the  Plain- 
tiff and  the  Defendants  J.  ^eiMom^  JT.  A*  BImkkorm,  and 
7%oma9  Johns,  their  costs,  chaiges,  snd  expenses^  in  relation  to 
the  execntion  of  the  trusts  of  the  indenture  of  the  1st  day  of 
September,  1843>  and  the  deed-poll  of  the  22nd  day  of  September, 
1843,  and  also  their  costs  of  this  suit  as  between  solicitor  snd 
client,  (except  so  fiur  as  their  costs  of  this  suit  hare  been  occasioned 
by  the  question  in  this  cause,  whether,  on  the  ground  of  accident 
or  fraud,  the  indenture  of  the  Ist  of  September,  1843,  and  the 
deed-poll  of  the  22nd  of  September,  1843,  or  either  of  them,  was 
or  were  wholly  revoked  or  superseded  by  the  will,  in  respect  of 
which  no  costs  are  giyen  either  to  the  Plaintiff  or  tlie  Defendants 
J.BlmkhornfJ.A.BlmMon^BndTlkomaiJohni).  And  out  of  the 
proceeds  of  the  sale  of  the  103/.  Long  Annuities  as  aforesaid,  and 
the  diridends  thereon  accrued  since  the  death  d Sarah  M*Lameh* 
ISM-— It  is  ordered,  that  the  Plaintiff  and  the  Defendants  do  make 
the  following  payments:  first,  it  is  ordered,  that  they  do  pay  and 
retain  the  cosiB,  and  costs,  charges,  and  expenses,  hereinbefore 
directed  to  be  taxed ;  And  next,  it  is  ordered,  that  the  Plaintiff 
and  the  Defendants  J,  BUnkhom  and  J*  A*  Blmkhom  do  there- 
out purchase  88/.  Of.  Sd,  Consols,  and  on  or  before  the  6th  day 
of  March,  1846,  transfer  the  same  into  &c.,  in  trust  in  this 
cause  to  the  sud  *'  Sophia  BamareTs  Annuity  Account.**  And 
it  is  ordered,  that  the  diyidends  which  shall  accrue  on  the  said 
sereral  sums  of  805/.,  460/.  and  88/.  8«.  Bd.  Consols,  making 
together  1343/.  Gs,  Sd.  Consols,  when  so  transferred,  be,  from 
time  to  time,  as  the  same  shall  accrue  due,  paid  to  the  Defendant 
Sophia  Barnard,  widow,  during  her  life,  for  her  sole  use  and 
benefit  And,  upon  her  death,  this  Court  doth  declare,  that 
the  same  1343/.  Of.  8J.  Consols,  ought  to  be  carried  over  to  the 
separate  account  of  the  Plaintiff  Jasief  BudelL  Liberty  to  apply 
upon  the  death  of  Sophia  Barnard,  And  out  of  the  proceeds  of 
the  said  sale,  it  is  ordered,  that  the  Plaintiff  and  Defendants  do 
pay  the  following  sums,  (that  is  to  say),  the  turn  of  100/.  to  the 
Defendant  William  BucMl;  to  Anne  Barnard,  the  sum  of  30/.; 
to  Hannah  Barnard,  the  sum  of  30/. ;  to  John  M^LamchUm,  the 
sum  of  20/. ;  to  Sarah  Martin  M^Lauchlmy  lOA ;  to  Jamet  ffilder, 
61. ;  to  the  Foreign  Missionary  Society,  6L ;  to  Thirga  Blenikom, 
2/.I  to  MaHlda  Hudson,  2/.;  to  Sophia  Budttil,  the  wife  of  the 
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ndaUS,2L;  audio  7^UM»Jolfif,200l.;iiid  whiehaddtervnl         |g^^ 
penons  an  rapecti vdy  nuiiad  and  described  in  the  teetamentavy      -     ^     - 
^^Mintment  of  jSSaroA  lf^£aifdl/!0ii.    And  it  is  ordered,  that  the       Bvcksu. 
Plamtiff  and  the  DefendanU  J.  Blenikam  and  J.  A.  BUnkh&m    ^       ^' 
do,  oat  of  each  prooeeda  and  dividends,  pay  interest  on  the  said  _ 

wertal  tmns,  after  the  rate  of  4/.  per  cent«  per  annnm,  from  the  Mherte. 
2]id  of  March,  1846,  being  twelve  calendar  months  after  the 
death  of  Sarah  IPLauMan,  And  after  making  the  several  afore- 
said pajments,  It  is  ordered,  that  the  said  •7.  Blenkhom  and  J* 
A.  BtmUkom  do  pay  to»  or  allow  the  residne  or  snrplns  of  the 
said  pioeeeds  and  dividends  to  be  retained  by,  the  Plainti£f  for 
his  own  absolute  use  and  benefit* 


1845. 
2614  ^28U 

LLOYD  V.  MASON.  Jtify,  imd  M 

1  HE  testator  bequeathed  bia  reaiduary  estate^  (after  A  married 
certain  life  intereata  therem)  to  the  children  of  hia  toslegMj,  sp- 
daughter  Sarah;  cme  of  the  children  of  the  daughter  ^^1^^^^ 
mairied  J?.  Mason.    The  kat  of  the  tenants  for  life  of  bearing  of  the 


the  estate  died  in  1831,  and  in  1834,  the  bill  for  the  claimed  her 
ezecutioi^  of  the  trusts  of  the  will  was  filed  by  one  of  the  SematoJtof 
duldren  of  the  testator's  daughter.    The  decree  direct-  £l^^  ^ 
ing  the  sale  of  the  estate  was  made  in  1837.    In  1839  ncced  to  be 
JSr.  Manm  became  bankrupt,  and  the  assignees  in  the  separate  ae. 
bankruptcy  sold  and  assigned  his  interest  in  the  residu-  ^JHUband  and 
aiy  estate  of  the  testator  to  Sir  W.  HeygaU.     The  J^Sw^a^"' 
agreement  for  the  sale,  signed  by  the  parties  thereto,  banknipt,  and 
was  dated  the   12th  of  June,  1840,  and  was  made  aold  hia  interest 
between  the  assignees,  of  the  first  part,  H.  Mason,  of  ^^i^ton 
the  second  part,  and  Sir  fF.  Heyyate,  of  the  third  part  ^^J^^V 
The  parties  thereto  of  the  first  and  second  parts  thereby  the  wife  agreed 
agreed  to  sell,  and  Sir  fF,  Heygate  agreed  to  purchase  claim  of  the  wife 

to  their  counsel; 

and  tbe  conniel 
determined  that  the  was  entitled  to  a  settlement  of  the  moietj,  subject  to  the  coats.  Before 
any  faitiiflr  stepa  were  taken,  the  wife  died,  leaving  children  :-^Held,  that  the  hvaband  and 
tboae  daiming  under  him  were,  by  the  atepa  which  had  been  taken,  bound  to  allow  a  aettle- 
aicnt  of  part  of  the  fund  upon  the  wife  and  children  ;  and  that,  upon  the  death  of  the  wife* 
the  ddUren  were  entitled  to  the  portion  which  would  hate  been  settled. 
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1845.  (among  other  things)  all  the  right  and  interest  of  the 
parties  thereto  of  the  first  and  second  parts  to  and  in 
the  share  and  interest  of  the  said  H.  Masanf  or  of  his 
assignees,  in  the  share  and  interest  of  Sarah  MoMon  the 
^^^^^''''^  wife  of  the  said  H.  Masont  snbject  to  the  ooats  of  the 
parties  to  the  said  suit,  so  far  as  such  costs  rekted  to 
the  particular  property  or  might  be  decreed  to  fiJI  upon 
the  same  shares  and  interest,  to  or  for  the  price  or  sum 
therein  mentioned;  and  it  was  agreed,  that  upon  sudi 
securities  for  payment  thereof  being  given  as  therein 
mentioned,  the  assignees  should  immediately  execute 
an  assignment  to  Sir  IFl  Hej/gaU^  or  as  he  should  direct 
v^or  appoint,  of  the  said  share  and  interest  of  H.  Mascn, 
of  and  in  the  share  and  interest  of  Sarah  Mason,  his 
wife,  of  the  said  residuary  estate,  subject  to  'the  said 
costs.  Sir  W.  HeygaJtB  thereupon  presentedhis  petition 
in  the  cause,  praying  that  he  might  be  declared  entitled 
to  the  share  of  jET.  MoMm  in  the  stock  then  standing  or 
which  might  thereafter  be  standing,  in  trust  in  the 
cause;  and  that  the  same  might  be  ordered  to  be  paid  to 
the  petitioner.  The  petition  came  on  with  the  cause 
on  further  dixections,  and  counsel  then  appeared  for 
Searah  Moion,  and  opposed  the  petition,  claiming  a 
settlement  for  the  wife  and  children  out  of  the  fiind. 
The  Court  declared  that  Sarah  MoMon  was  entitied  to 
one-ninth  of  the  testator's  residuary  estate;  and  that  the 
petititioner  Sir  W.  Heygate  was  entitied  to  the  share  of 
Hn  Mason  and  Sarah  his  wife  therdn  in  her  right,  sub- 
ject to  her  equity  (if  any)  to  a  settiement;  and  it  was 
referred  to  the  Master  to  apportion  and  divide  the 
residuary  fund  into  nine  equal  shares,  and  one  of  such 
shares,  when  apportioned,  was  ordered  to  be  cairied 
over  to  an  account  to  be  intitied  ''  The  account  of  H. 
Mason  and  Sarah  his  wife.** 

After  the  fund  had  been  carried  to  the  account  di- 


A  petition  was  now  presented  by  the  ohildren  of  Mrs. 
Mason,  (who  were  all  of  age);  praying  that  the  oosts  of 
Sarah  MatoH  and  Sir  fFl  Heygaie  deceaaed^  and  alao  of 
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lected  by  the  order,  the  solicitors  of  SbniA  illaimi  wrote  1945. 
to  the  solidtors  of  Sir  ^  JETe^^alfy  a  letter  dated  the  23rd 
of  November,  1848,  as  follows: — ^"Oor  client  is  willing 
to  leave  it  to  the  junior  connsel  of  ourselTes  and  Sir 
W.  Hejfgatey  to  tax  the  amount  of  the  allowance  in 
respect  of  her  share, — the  costs  of  so  ddng  to  be 
bone  by  the  fund.  We  shall  be  glad  to  hear  fiomyoa 
at  your  earliest  convenience  as  to  this.''  Sir  W.  Hey^ 
gai^s  solicitors  replied, — ''  We  accede  to  yonr  proposal 
on  behalf  of  Sir  W.  Heygaie.  Our  junior  counsel  shall  be 
instructed  on  the  subject"  On  the  1st  of  December, 
1843,  the  counsel  of  both  parties  consulted  on  the  point, 
in  pursuance  of  instructions  from  their  respective  clients, 
and  they  agreed  that  if  there  were  no  special  drcum- 
stanoes  in  the  case,  one  half  of  the  fund  was  the  proper 
proportion  to  be  settled  on  Mrs.  Matan;  but  they  re- 
quired to  be  informed,  whether  there  had  been  any 
settlement  made  on  Mrs.  Mason,  whether  IT.  Mason 
had  ever  appropriated  other  property  of  Mrs.  Mason  to 
his  ovm  use,  and  whether  his  wife  was  maintained  by 
him.  Upon  information  on  these  points  being  furnished, 
the  counsel  of  both  parties  concurred  in  the  following 
o{nnion  or  decision:  "We  think,  that,  under  the  cir- 
comstances  of  this  case,  a  moiety  of  the  fund  directed 
by  the  order  on  further  directions  to  be  carried  over  to 
the  account  of  H.  Mason,  and  Sarah  his  wife,  after 
deducting  therefrom  the  costs  of  and  incidental  to  Sir 
W.  Heygai£s  petition,  and  of  the  necessary  applications 
for  getting  the  fimd  out  of  Court,  ought  to  be  settled 
on  Mrs.  Mason  and  her  children.'*  This  opinion  was 
wxitten  cm  the  Srd  of  January,  1844;  on  the  7th  of 
January,  Sarak  Mason 
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1845. 


SMmtumi, 


Jbf^fiMthi* 


the  exacaton  of  Sir  ^  HeygaUy  (he  haTing  aleo  died 
in  the  interval),  and  of  the  petitionen,  of  and  incidental 
to  the  matters  mentioned  in  the  petition,  might  be  taxed; 
that  the  fimd  standing  to  the  aooonnt  of  H,  Mason  and 
Sarah  his  wife,  might  be  sold,  and  snch  costs,  when 
taxed,  might  be  paid  thereout;  and  that  of  the  residae 
of  such  proceeds,  one  moiety  might  be  divided  between 
the  petitioners,  and  the  other  moiety  paid  to  the  execa- 
tors  of  Sir  W^  Heygate. 


Mr.  RoU,  for  the  petition^  contended  that  Sarah 
Mason  had  in  her  lifetime  suffidently  declared  that  she 
required  a  settlement  of  so  large  a  portion  of  the  estate 
as  the  rules  of  the  Court  would  give  her;  and  that  the 
trust  property  had  thereby  become  bound  as  effectually 
as  if  the  Master  had  approved  of  a  settlement  on  her 
behalf.  De  la  Garde  v.  Lempriert  (a),  StdnmeU  v.  Hal" 
thin  (&)>  Groves  v.  Clarke  (c),  Murray  y.  LordEbbank  (cQ. 

Mr.  Trippj  for  the  executors  of  Sir  W.  HeygaJbe^ 
argued  that  the  wife*s  equity  to  a  settlement  did  not 
attach  upon  the  property  until  some  order  had  been 
made  by  the  Court  affirming  her  right;  and  that  after 
her  death  the  children  could  not  insist  upon  such  equity. 
lAoyd  V.  fFUHams (e),  Fenner  v.  Taylar(f),  Adams  v. 
Lavender  (£(). 


Jmdffmentm 


Vice-Chancellor: — 

This  is  the  petition  of  seven  individuals,  representing 
themselves  as  the  only  children  of  Sarah  Mason,  the 


(a)  6  Beav.  344. 

(b)  1  Gl.  &  Jam.  64. 
(e)  1  Keen.  132. 
(d)  10  Yes.  84. 


(e)  1  Mad.  450. 
(/)  1  Sim.  ICO;  S^CZIL 
&  Myl.  100. 
(ff)  1  M'CL  &  Y.  41. 
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wife  of  Moraiio  Matont  a  bankrupt.    The  object  of  the         1945, 
petition  189  that  thej  may  be  declared  entitled  among 
them  to  a  sum  of  money,  being  one  moiety  of  tiieir 
mother^s  interest  mider  tiie  will  of  the  testator  in  the 
cauae.    The  ground  of  tiie  daim  is,  that  tiie  mother  was     JftifmtmL 
entitled  under  the  common  equity  to  a  settlement,  and 
that  the  fimd  in  question  is  bound  by  the  proceedings 
in  the  cause.    If,  in  order  to  decide  thb  case,  an  obli- 
gation  had  been  imposed  upon  me,  of  deciding  between 
the  confficting  opinions  of  Sir  John  Leach  and  Lord 
Lamgiele^  I  should  certainly  have  taken  a  great  deal 
of  time  to  consider  the  matter.    But  I  may,  I  think, 
dedde  the  case  without  expresting  an  opinion  upon 
that  pmnt;  and  the  only  observation  which  it  will  be 
necessary  to  make  is  tbis:  it  appears  that  the  question, 
whether  the  children  can,  after  the  death  of  their 
mother,  insist  upon  her  equity  to  a  settiement,  depends 
not  upon  the  question  whether  the  mother  was  bound, 
but  upon  the  question  wfaetiier  the  husband  was  bound. 
It  is  dear  that  an  order,  referring  it  to  the  Master  to 
approve  of  a  settiement,  binds  the  husband  though  it 
does  not  necessarily  bind  the  wife.    There  may  be  a 
case  in  which  the  wife  is  not  absolutely  bound,  but 
in  which,  as  against  the  husband,  the  children  are  en- 
titled to  the  benefit  of  the  mother's  equity.    If  the 
husband  is  bound,  the  children  are  certainly  entitied* 
The  question  whether  the  husband  is,  or  is  not  bound, 
must  be  governed  by  the  ordinary  principles  of  the 
Court    Where  a  decree  is  made  for  the  Plaintiff  he 
may  widve  the  decree,  but  the  Defendant  \a  bound  by 
it;  but  the  mere  filing  a  bill  to  enforce  a  right,  does  not 
necessarily  bind  him.    The  facts  of  the  present  case  are 
these:    [His  Honor  stated  the  facts  of  the  case, — the 
^  by  the  will  of  the  testator, — ^the  suit, — ^the  bank- 
laptqry — the  sale  of  the  bankrupt's  interest  in  the  pro- 
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184fi.  P^fy» — >uid  the  enbjeot  of  the  petitioiif  which  came  on 
at  the  hearing  for  further  directions.]  Upon  the  petition 
coming  on^  and  on  the  hearing  on  further  directionB, 
counsel  appeared  for  Mrs.  Ma$am  and  opposed  the  peti- 
'^'*^^"*^*  tion,  on  the  ground  that  she  and  her  children  were 
entitled  to  a  settlement  out  of  the  fund.  Whether  an 
order  to  appear  spedally  for  that  purpose  was  ever 
obtained  does  not  appear.  She  did,  however,  appear 
hj  her  counsel,  and  asked  that  her  share  of  the  fond 
might  not  be  paid  out  without  a  proper  settlement  bang 
first  made  upon  her  and  her  children.  The  Court  by 
its  decree  declared  that  Sarah  Mtuan,  was  entitled 
to  one-ninth  of  the  testator's  reeiduarjr  estate,  and  that 
Sir  W*  Heygate  was  entitled  to  the  interest  of  Horatio 
Mason  and  Sarah  his  wife  therein,  subject  to  her  equity, 
if  any,  to  a  settlement;  and  an  order  was  made  to  divide 
the  iund  constituting  the  residue  into  nine  equal  shares. 
TVlthout  expressly  dedding  the  point,  it  certainly  appears 
to  me  that  that  order  might  alone  have  been  sufficient  to 
decide  the  question.  If  an  order  referring  it  to  the 
Master  to  approve  of  a  settlement  had  been  made  at 
the  same  time,  there  would  have  been  no  question 
about  it;  but,  as  it  stands,  the  wife  might  possibly  not 
have  been  entitled  to  any  settlement  at  all.  The  jfund 
might  have  been  under  200iL,  or  the  husband  might 
have  made  such  a  settlement  upon  his  wife,  as  to  have 
become  the  purchaser  of  her  interest  in  the  fund.  The 
Courts  however,  has  ordered  the  fund  to  be  carried  over 
toa  separate  account,  anddeckuied  that  the  interest  oi H. 
Mason,  and  Sarah  his  wife  therein  in  her  right,  subject 
to  the  wife's  equity  to  a  settlement  (if  any)  belonged  to 
the  petitioner.  The  fund  has  been  carried  over  in  the 
way  directed  by  the  order,  and  it  was  then  quite  of 
course  for  Mrs.  Mason  the  day  after,  to  have  presented 
a  petition  praying  conditionally,  at  leasts  a  reference  to 
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liie  Master  to  approve  of  a  settlement;  and  if  that  had 
been  done,  there  is  no  question,  upon  the  authorities, 
but  that  the  fund  would  have  been  bound.  [His  Honor 
then  stated  the  proceedings  which  took  place  between 
the  soliiutors  and  counsel  of  both  parties  to  adjust  their 
respectiye  claims.]  The  case  therefore  stands  thus: — 
the  fund  having,  on  the  application  of  Mrs.  Mason,  been 
earned  over  to  a  separate  account  subject  to  her  equity 
(omittiDg  the  words  **  if  any  "  and  she  being  in  a  oobt 
dition  to  ask  for  the  common  order  for  a  reference  to 
the  Master,  instead  of  taking  that  course,  proposed  to 
Sk  W.  HeygaU,  that  third  parties  should  detennine  the 
amount  of  her  daim,  to  which  Sir  W.  HeygaiB  acceded. 
It  appears  to  me  impossible  that  those  who  daim  under 
Sir  W,  Heygate,  can  now  be  allowed  to  retire  finom  that 
agreement,  if  the  effect  would  be  to  deprive  Mrs.  Maton 
and  her  children  of  the  equity  which  the  agreement  of 
Sir  fF,  Ungate  conceded.  It  appears  to  me  therefore, 
that  the  diildren  are  entitied  in  equity  to  the  fund 
which  they  would  have  derived  under  the  settiement. 
There  must  be  an  inquiry  to  ascertain  who  are  the 
duldren  of  Mrs.  Maton. 


1846. 


^^  ^S^BB»  ^P^W^^W  # 
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An  order  made 
at  die  heiriiif  , 
that  tbecanae 
ihonld  stand 
orer,  with  leave 
to  amend  bj 
adding  proper 
parties,  and 
apt  words  to 
eharfe  them,  or 
to  shew  that 
other  partiei 
arenotneoes- 
sarj,  or  to  file 
a  sapplemental 
biU,— does  not 
entitle  the 
plaintiir  to  in- 
troduce hj 
amendment  any 
chaiige  against 
the  orig&al  de- 
fendants, which 
is  not  necessary 
to  explain  the 
amendment. 


AfytmMn/. 


GIBSON  t;.  INGO. 

jLxN  objection,  that  Joseph  Hopper  was  a  necessary 
party  to  the  suit,  was  taken  at  the  hearing;  when  the 
cause  was  ordered  to  stand  over,  with  liberty  to  the 
Plaintiff  to  amend  the  bill  by  adding  proper  parties 
thereto,  with  apt  words  to  charge  them,  or  to  shew  that 
Hopper  was  not  a  necessary  party  to  the  suit,  or  with 
liberty  to  file  a  supplemental  bill. 

The  Plaintiff  amended  the  bill,  by  making  Hopper  a 
party,  and  charging,  that  he  '^  sometimes  claims  an  in- 
terest in  the  matters  aforesaid,  or  some  of  them,  and  he 
sometimes  claims  to  recover  from  the  Plaintiff  some 
considerable  sum  of  money  by  way  of  demurrage  or 
damages  in  the  nature  thereof,  for  the  detention  of  the 
said  ship  or  yessel  in  consequence  of  the  certificate  of 
r^istry  being  detained  by  the  other  Defendants,  IL 
Carter,  J.  Bonus,  and  G,  SimpsonJ"  And  the  Plaintiff 
then  added,  by  amendment,  the  following  charge: — 
'*  that  the  three  last-named  Defendants  are  Uable  to  the 
Plaintiff  for  such  sum  as  the  Plaintiff  is  or  may  be  Uable 
to  pay  to  the  said  Joseph  Hopper  for  damages  as  afore" 
saidr  

Mr.  Chandless,  for  the  Defendants,  Carter,  Bonus, 
and  Simpson,  moved  that  the  amended  bill  might  be 
taken  off  the  file,  on  the  ground  that  the  terms  of  the 
order,  at  the  hearing,  giving  leave  to  amend,  did  not 
permit  the  plaintiff  to  introduce  any  charge  as  a  founda- 
tion for  relief  against  the  original  Defendants,  which 
was  not  sought  by  the  original  bilL 


Mr.  Romitty  and  Mr.  Heathfield,  for  the  Pldntiff, 
submitted  that  the  chaise  complained  of  was  necessary 
in  order  to  connect  the  case  as  agidnst  Hopper,  the  new 
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Defendaati  "with  the  case  agaauBt  the  oiiginal  Defend- 
ants,  and  to  pievent  an  objection  to  the  amended  record 
on  the  gronnd  of  moItifariouBnesB;  and  that  the  original 
Defendants  could  not  be  prejudiced  bj  the  allegation, 
inasmuch  as  the  Phuntiff  would  have  been  entitled  to 
the  relief  it  p(nnted  to,  imder  the  prayer  for  general 
relief.     Thqr  <^ted  MtU^an  v.  MUeheU{a). 
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1846. 


ArfmmmU. 


Vicb-CShancbllor  : — 

The  question  at  the  hearing  of  a  cause,  upon  an  ob- 
jection for  want  of  parties,  is,  whether  the  Court,  as 
against  the  Defendants  who  are  before  the  Court,  can 
give  the  relief  which  the  Pliuntiff  asks,  in  the  absence 
of  those  who  are  suggested  to  be  necessary  parties; 
and  when  liberty  is  given,  in  that  stage  of  the  cause, 
to  amend  the  bill  by  adding  parties,  the  purpose  of  tiie 
order  is,  to  enable  the  Plaintiff  to  bring  the  cause  to 
the  hearing  without  any  variation  of  the  case  against 
the  original  Defendants, — ^to  try  tiie  same  case  in  the 
presence  of  the  necessary  parties.  Under  such  an  order 
as  was  made  in  this  case,  the  Plaintiff  may  amend  the 
bill,  either  by  shewing  why  the  person,  whose  absence 
is  objected,  is  not  a  necessary  party,  or,  if  he  be  made 
a  party,  by  inserting  such  chaiges  (if  any)  as  may  be 
necessary  to  shew  him  why  he  is  so  made  a  party.  In 
this  case  the  Plaintiff  has  made  Hopper  a  party,  and 
has  then  gone  on  to  charge  that  the  original  Defend- 
ants are  liable  to  the  Plaintiff  for  whatever  the  Plain- 
tiff may  be  liable  to  Hopper.  Such  a  charge  may  be 
necessaiy  to  enable  the  Plaintiff  to  recover  against  the 
old  Defendants,  but  not  to  make  their  case  against 
Hopper.  It  is  sud,  that  this  is  a  result  of  the  facts 
stated, — that  it  is  only  a  conclusion  of  law,  and  that  it  is 
a  relief  to  which  tiic  Plaintiff  is  entitled  under  the  prayer 

(a)  1  Hyh  &  Cr.  61 1« 


JwipiMmi, 
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^^  ^^^^^^P  w^^^W^^^  W 


for  genenl  idief.  Whether  the  pmyer  for  genenJ  re- 
lief would  or  would  not,  in  the  drcumetanoat  of  the 
caaoi  comprehend  the  relief  adverted  to  in  this  diargei 
without  the  bill  containing  the  charge,  is  a  question 
which  I  cannot  try  without  hearing  the  cause;  and  the 
Court  is  not  now  to  hear  the  cause  for  the  purpose  of 
ascertaining  such  a  point  The  charge^  I  may  observe, 
must  be  either  immaterial  or  improper;  for  if  the 
charge  has  no  effect  which  the  general  prayer  would 
not  have  had,  there  is  no  necesuty  for  introducing 
it;  and  if  it  has  any  new  effect,  not  embraced  in  the 
case  originally  made,  the  defendants  ought  not  to  be 
subjected  to  it»  The  charge  may  possibly  point  to  an 
alternative  case,  which  may  require  a  different  defence 
and  a  new  answer.  I  think  the  passage  ought  to  be 
expunged. 


Order.  Ordeb,  that  the  words  (in  italics)  he  expunged  from  the 

amended  hill,  and  that  the  Phiintiff  do  pay  the  costs  of  the 
motion. 


WOOD  V.  MACHU. 


JVopciiiMf*. 

Reference  ai  to  Mr  ROMILLY,  ou  behalf  of  the  Plaintiff,  moved 
on  motion  after  for  the  UBual  reference  for  title,  on  a  bill  by  the  vendor 
foiMiTOcific*per?  for  spcdfic  performance,  and  on  the  answer  of  the  pur- 

formanoe  by        chaser. 

the  Tender 

agamstthepnr- 

chaner,  notwithatandhig  the  purchaser  stated  that  liSs  rsouiaitioiu  on  the  abstnot  had  not 

been  complied  with,  al&ongh  the  time  for  completion  of  the  contract  had  long  expired,  and 

he  had  given  notice  of  his  intention  to  rescind  the  contract. 

Objections  to  title  mean  soch  objections  ss  can  only  be  properly  the  snlgect  of  a4JiidioB- 
tion  upon  the  inTestigation  of  the  title ;  and  such  are  caaes  where  the  dispute  is  as  to  the 
application  of  tiie  conditions  of  sale,  the  propriety  or  Tslidity  of  the  conditions  themselTes 
not  being  questioned. 

The  purchaser  cannot,  owing  merelT  to  the  delay  of  the  Tender  in  complying  with  his 
requisitions,  determine  the  contract  without  notice,  or  bring  an  action  fbr  his  de|msit  beft»re 
the  termination  of  his  notice,  where  time  was  not  originally  of  the  essence  of  the  contract. 
Whether  he  can  do  so  sfter  tiie  expiration  of  notice,  where  time  has  not  been  made  of  the 
essence  of  the  contract,  or,  being  of  the  essence  of  the  oontracti  has  been  waived,  depends 
upon  the  oondiict  of  the  Tendor  after  notke. 
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The  estete  was  offeced  for  nle  byauotioii  on  the  llth 
of  December,  1845.  By  the  conditaonB  of  sale  the  pur- 
ohaae  was  to  be  completed  by  the  26th  of  March»  1846, 
and  mtereat  waa  to  be  paid  on  the  purohaae-money, 
if  from  any  canae  the  payment  was  delayed  beyond  that 
time.  The  abstract  was  to  be  deUvered  within  twenty- 
one  days,  and  if  no  objections  to  the  title  were  made 
within  fourteen  days  after  the  delivery  of  the  abstract, 
the  title  was  to  be  deemed  to  be  accepted.  One  of  the 
conditions  of  sale  contained  special  provisi<xis  with  re*- 
gaid  to  the  evidence  which  the  purchaser  should  be  enti- 
tled to  require,  and  of  which  he  shouldbear  the  expense. 
The  abstract  was  delivered  by  the  vendor,  and  the  objec- 
tions by  the  purchaser  were  made,  within  the  stipulated 
time.  The  answer  stated,  that  none  of  the  requisitions 
had  been  eatisfactorily  complied  with:  that,  on  the  21st 
of  February,  1846,  the  Defendant's  solicitor  had  sent  a 
draft  of  a  conveyance  of  tiie  property  to  the  vendor, 
without  prejudice  to  the  requisitions  then  pending,  that 
the  draft  had  been  returned  on  the  23rd  of  February, 
approved,  except  in  some  unimportant  particular^,  ac- 
companied by  a  letter;  and  thai  a  correspondence  be- 
tween the  solicitors  of  the  vendor  and  purchaser  respect- 
ing the  title  had  continued  until  the  24th  of  March, 
1846.  The  answer  stated,  that,  on  the  24th  of  March, 
the  solicitor  of  the  purchaser  wrote  to  tiie  solicitor  of 
the  vendor,  to  the  effect,  that  if  the  required  evidence 
were  not  ftimished  within  fifteen  days  from  that  date, 
his  client  would  consider  the  contract  at  an  end.  Some 
fiirther  correspondence  afterwards  took  place:  and,  on 
the  8rd  of  June,  the  purchaser's  solicitor  again  wrote  to 
the  solicitor  of  the  vendor,  stating  the  advice  which  he 
had  received  as  to  the  evidence  to  which  the  purchaser 
was  entitled,  and  concluding,  *^  I  must,  therefore,  again 
give  you  notice,  that,  unless  you  evidence  your  client's 
pedigree  within  fourteen  days  irom  the  date  hereof,  I 
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8UitmmU> 


shall  be  under  the  necesnty  of  commencing  legal  proceed- 
ingato  recover  back  the  depoeit  with  intereat  and  costs." 
On  the  5th  of  June,  the  purchaser's  solicitor  again  wrote 
to  the  solicitor  of  the  vendor,  '^  I  have  to  acknowledge 
the  receipt  of  your  letter  of  the  4th  instant,  in  reply  to 
mine  of  the  Srd,  to  which  I  beg  leave  to  refer;  and  al- 
though it  may  be  unnecessary  to  give  you  any  further 
or  more  formal  notice  on  the  subject,  merely  for  the 
sake  of  regularity,  I  take  leave  to  state,  that  unless 
you  evidence  your  client's  pedigree,  in  every  respect  re- 
quired by  my  said  letter,  on  or  before  the  2(Hh  of  June 
instant,  I  shall  treat  the  contract  as  abandoned,  and 
bring  an  action  to  recover  back  the  depoeit-money,  with 
interest  and  costs."  Two  other  letters,  one  of  the  12th 
and  the  other  of  the  15th  of  June,  passed  between  the 
solidtora.  The  Defendant,  by  the  answer,  reserved  to 
himself  the  right,  if  necessary,  of  taking  further  objec- 
tions to  the  title. 


Argumtmi, 


The  purchaser  conunenced  an  action  for  the  recovery 
of  the  deposit,  on  the  18th  of  June;  and  on  the  3rd  of 
July,  the  bill  was  filed  by  the  vendor  to  restrain  the 
action,  and  for  specific  performance  of  the  contract. 


^iT  Francis  Simphinson  and  Mr.  W.  SudaH,  opposed  the 
motion.  They  submitted  that  this  was  a  case  in  which 
a  material  question  was  nused  on  the  liability  of  the 
Defendant  to  perform  the  contract ;  and  the  question  of 
title  did  not  therefore  arise  until  that  of  contract  had 
been  determined :  Pa^e  v.  Adam  (a). 


Judgment, 


Vice-Chanc£LLOb, — (after  stating  the  facts  of  the 
case,  and  holding,  that,  supposing  time  to  have  been 


(a)  4  Bear.  269. 
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Qriginally  of  the  essence  of  the  oontract»  it  was  waived 
by  the  oorrespondenoe  or  dispate  between  the  parties 
or  their  solidtors  respecting  the  title,  after  the  time 
fixed  by  the  conditions  of  sale  for  the  completion  of 
the  contract,  namely,  the  25th  of  March,  and  down  to 
the  month  of  June,  1846),  proceeded: — 


The  Defendant  insists,  that  hb  answer  shews  a  de- 
fence other  than  as  to  the  title,  and  that  the  Court 
cumot  dispoee  of  that  before  the  hearing;  or,  in  other 
words,  that  no  reference  can  regularly  be  made  upon  this 
motion.  The  Defendant  is  right  in  sayings  that  if  there 
is  a  defence  other  than  upon  the  title,  no  reference  should 
be  directed;  and  there  is  even  authority  for  saying, 
that  although  tiie  alleged  defence  be  frivolous,  it  will 
be  an  answer  to  the  motion.  That,  however,  has  not 
been  the  practice,  at  least  since  the  case  of  fFWiy  v. 
Cotde(a).  Since  the  decision  in  that  case,  the  practice 
of  the  Court  has  been,  to  look  into  the  answer  for  the 
purpose  of  seang  whether  that  which  the  Defendant  calls 
an  olgection  to  performing  the  contract  is  an  open  ques- 
tion. A  point  raised  by  the  answer,  as  an  objection 
other  than  to  the  title,  may  be  so  surrounded  and  govern- 
ed by  authority,  as,  in  fact,  to  create  no  difficulty,  and  to 
be,  in  effect,  frivolous ;  and  in  that  case  the  Court  does 
not  yield  to  the  objection  by  refusing  the  reference. 
Such,  certainly,  is  the  result  of  my  own  experience ;  and 
it  appears,  by  a  late  case,  to  be  that  also  of  another 
judge  of  much  greater  experience:  Boyes  v.  LiddeU(b), 
But,  however  that  may  be,  this,  at  all  events,  is  clear, 
that  the  Court  must  look  into  the  answer  for  the  pur- 
pose of  seeing  whether  the  objection  be  or  be  not  an 
objection  to  title.  By  objection  to  title  in  these  cases, 
I  understand  that  which  can  only  become  properly  the 


(a)  T.  &  R.  78. 

VOL.  V. 


{b)  1  Y.  &  C.  C.  C.  193. 
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tubjeol  of  acyudication  upon  the  investigation  of  tbe 
title.  If  the  conditions  of  sale^  so  far  aa  they  impose 
Qonditions  respecting  the  titlcj  had  been  objected  to» 
that  might  have  been  an  objection  to  be  disposed  of 
before  referenoe.  But  if  (as  in  this  case)  the  conditionB 
are  admitted  to  be  proper,  and  the  only  question  is  ss 
to  the  application  of  those  conditions,  it  is  only  in  the 
investigation  of  the  title  that  the  matter  in  dispute 
between  the  parties  can  properly  be  adjucUcated  upon. 
I  mighty  indeed,  give  an  opinion  upon  the  points  which 
in  this  case  have  become  actually  subjects  of  dispute; 
but  whilst  it  is  open  to  the  defendant — as  he  contends 
by  his  answer  it  is — to  nusefurtiier  objections,  it  is  im- 
poosUde  for  the  Coinrt  usefully  to  entertain  the  ques- 
tion. I  cannot  agree  with  Sir  Francis  Simphinson,  that 
the  nature  of  the  conditions  make  the  question  other 
than  one  of  title. 


The  only  other  case  made  is  this: — ^In  a  case  in  which 
time  originflUy  was  not  of  the  essence  of  the  contract, 
and  in  which  the  parties^  afler  the  day  fixed  by  the 
contract  for  its  completion,  have  goue  on  with  discus- 
sions on  the  tiUe  without  interruption,  the  purchaser;, 
on  the  18th  of  June,  and  without  previous  notice  ap- 
plioaUe  to  that  day,  declares  the  contract  at  an  end 
by  brin^g  an  action  for  the  dq)0sit.  That  this  cannot 
be  done»  has  been  so  repeatedly  and  solemnly  decided, 
that,  in  the  simple  case  this  answer  presents,  I  am  pre- 
pared to  say  it  is  not  an  open  question. 


It  is  unnecessary  that  I  should  give  any  opinion  what 
my  judgment  would  have  been,  if  the  action  had  not 
been  brought  until  aft^  tiie  20th  of  June;  but  I  do 
not  tltink  that  it  would  have  been  different.  The  refer- 
ence must  be  directed  as  to  the  title,  with  the  addition, 
in  this  case,  that  the  Master  must  have  regard  to  the 
conditions  of  sale. 
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ALLEN  V.  ANDERSON.  i^^iZ^al^ 

1  HE  testator,  WUUam  Anderson^  by  his  will,  dated  in  The  testator, 

Februaiy,  1810,  after  giving  to  his  wife,  Ann  Anderson^  Scotchman,  do- 

oertain  specific  and  pecuniary  legacies,  gave,  devised,  ^''^ei^^Sl 

and  bequeathed  unto  his  wife,   and  to  H.  Davidson  thereat  and 

and  H.  DeffeU^  their  heirs,  executors,  and  administra-  real,  personal, 

tors,  all  the  rest  and  residue  of  his  real,  personal,  and  [^J^tea'and  e^ ' 

mixed  estate  and  efiects,  whatsoever  and  wheresoever,  ^^^^  whatso- 

^  ^  ,  ever  and  where- 

which  he  might  be  seised  or  possessed  of,  or  entitled  to,  soever,  which  he 
at  the  time  of  his  decease,  upon  trust  to  sell  and  convert  OT^possesse^or 
mto  money  all  such  parts  thereof  as  should  not  consist  Jhe^Sm^f  Wa* 
of  money,  or  be  invested  in  government  or  real  secu-  decease,  upon 
rities;  and  after  discharging  all  his  just  debts,  and  fune-  children,  in  cer- 
nil  and  testamentary  expenses,  to  invest  the  produce  of  ^  ^f  ^* 
his  said  estates,  and  stand  possessed  of  so  much  thereof  ^ii^r^i^  ^\ns 

'  ^   ^  the  heir -at-law 

ag,  together  with  a  certain  sum  secured  by  the  settle-  of  the  testator, 

_,  ,  1111  1  •  t*  oecanie entitled. 

meat  on  his  marriage,  should  be  equal  to  a  moiety  of  according  to 
his  real,  personal,  and  mixed  estate,  upon  trust  to  pay  ^d*to°a  ^^*" 
the  mterest  and  dividends  thereof  unto  his  wife  and  her  heritable  bond 

.  .  made  by  a  debt- 

aasigos,  during  her  life  or  widowhood,  and,  subject  as  orofthetesu- 

aforesud,  upon  trust,  as  to  so  much  thereof  as,  together  date  of  the  will, 

with  the  sum  comprised  in  the  sud  marriage  settle-  J^curitVfor'a* 

ment,  should  be  equal  to  a  fourth  part  of  his  said  real,  d«bt,  which  was 

,  .  ^  ,  owing  to  him  at 

pereonal,  and  mixed  estate,  m  trust  for  such  one  or  the  time  the  wiu 

more  of  his  child  or  children  as  his  siud  wife  should  ^^„ .,  ^,'~~ 

oiiector  appoint;  and  as  to  all  the  rest,  residue,  and  the  heir  was  not 

remainder  of  his  real,  personal,  and  mixed  estate  and  heritable  bond 

effects,  and  the  produce  thereof  which  should  remain  J^|^*^J Sctes- 

after  answering  the  several  purposes,  including  such  utor,  and  that 

1  /»i**/«*i  1  .he  was  not 

part  thereof  as  his  wife  might  not  happen  to  appoint,  bound  to  elect 
and  also  including  the  stocks,  funds,  and  securities,  the  helitabie^bond 
ucome  whereof  was  given  to  or  for  the  benefit  of  his  ^^  the  benefits 

...  ^  which  he  waa 

Wife  as  aforesaid,  from  and  immediately  after  she  should  entitled  under 

VOL.  v.  N  H.  W.  ^^  ^^^' 
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cease  to  be  entitled  thereto^  the  testator  gave  and  be- 
queathed, and  directed  that  his  said  trustees  should 
stand  and  be  possessed  thereof,  in  trust  for  all  and  every 
his  child  or  children  then  living,  or  thereafter  to  be 
bom,  equally  to  be  divided  amongst  them,  the  interests 
therein  to  be  vested  in  his  sons  at  the  age  of  twenty-one 
years,  and  his  daughters  at  that  age  or  marriage ;  and 
if  but  one  such  child  should  live  to  attain  a  vested  in- 
terest as  aforesaid,  then  he  directed  that  the  whde 
should  be  in  trust  for  that  one  child.  The  testator 
appointed  his  wife,  and  S,  Davidson  and  H*  Deffell, 
executrix  and  executors  of  his  will. 


The  testator  made  a  codicil  to  his  will,  dated  in  May, 
1816,  and  thereby  devised  all  the  freehold  hereditaments, 
whatsoever  and  wheresoever,  of  or  to  which  he  was  be- 
come seised,  possessed,  or  entitled,  since  the  date  of  his 
will,  upon  the  trusts  of  the  will. 


The  testator  made  a  further  codicil  in  June,  1823, 
and  thereby  revoked  the  devise  and  bequest  in  the  for- 
mer will  and  codicil  to  his  wife,  and  Davidson  and 
DeffeUf  and  devised  and  bequeathed  all  his  freehold 
estates,  whatsoever  and  wheresoever,  to  the  same  exe- 
cutrix and  executors,  and  E.  Barhfyi  upon  the  trusts 
expressed  in  the  wilL  By  a  last  codicil,  made  in  De- 
cember, 1824,  the  testator  devised  to  the  same  trustees 
a  piece  of  land  which  he  had  subsequently  purchased, 
upon  the  same  trusts. 

By  a  deed  or  trust  disposition,  dated  the  20th  of 
June,  1823,  executed  according  to  the  law  of  Scoiland, 
the  testator  conveyed  certain  lands  and  estates  in  the 
county  of  Cromarty,  in  Scotland,  to  the  said  trustees  of 
his  will,  upon  trust  to  sell  the  same,  and  stand  possessed 
of  the  proceeds  as  part  of  the  personal  estiite  bequeathed 
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by  his  wilL  The  testator  died  in  18255  leaving  his 
widow,  and  Henry  Anderson,  his  eldest  son  and  heir-at- 
law,  and  seven  other  children.  The  executrix  made  a 
distribution  of  some  part  of  the  estate  among  the  child- 
ren. A  part  of  the  property  of  the  testator,  at  the  time 
of  his  death,  consisted  of  a  heritable  bond  or  security 
upon  an  estate  in  Scotland,  for  the  sum  of  6000/.  This 
bond  or  security  was  afterwards  paid  off,  and  the  sum 
of  6000/.  due  thereupon  was  received  by  Henry  Ander^ 
nm,  as  the  heir-at-law  of  the  testator. 


1846. 


Statemint, 


Henry  Anderson,  the  heir-at-law,  in  1831,  assigned  to 
the  Plaintiff  part  of  his  interest  as  one  of  the  children 
of  the  testator,  in  the  trust  fund,  which,  under  the 
win  of  the  testator,  would  be  divisible  on  the  death  of 
Ae  widow.  The  widow  died  in  1843.  The  Plaintiff 
then  claimed  payment  of  the  trust  fund  assigned  to 
him,  when  his  claim  was  met  by  the  objection,  that  the 
monies  received  by  Henry  Anderson,  including  the  6000/. 
paid  in  respect  of  the  heritable  bond,  exceeded  his  share 
of  the  testator's  estate;  and  that  the  600021  must  be 
brought  into  account  before  any  claim  through  him, 
upon  that  estate,  could  be  recognised  by  the  executors. 
The  bill  was  thereupon  filed  for  an  account  of  the  re- 
siduary estate  of  the  testator,  and  payment  out  of  Henry 
Anderson^s  share  of  the  sum  assigned  to  the  Plaintiff. 

The  executors  submitted,  that  Henry  Anderson  was 
bound  to  elect  either  to  keep  the  money  which  had  been 
paid  to  him  in  respect  of  the  heritable  bond,  and  abandon 
lu8  interest  under  the  will,  or  to  bring  into  hotchpot 
the  6000/.,  and  take  his  share  of  the  residuary  estate  of 
the  testator. 


The  facts  either  proved  or  admitted  at  the  bar  were, 
that  the  testator  was  a  native  of  Scotland,  and,  at  the 
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Staiememi, 


time  of  making  his  will  and  oodicilfl,  was  a  merchant  in 
Londouy  and  domiciled  there ;  that  the  debt  of  6000Z., 
or  a  great  part  thereof,  eecured  by  the  heritable  bond, 
was  owing  to  the  testator  at  the  time  he  made  his  will; 
but  that  the  security  of  the  heritable  bond  was  not 
given  until  after  the  will  and  codicils  had  been  exe- 
cuted. 


Argument, 


Mr.  ffbod  and  Mr.  TV.  M,  James^  for  the  Plaintiff, 
argued  that  there  was  nothing  in  the  will  to  put  the 
heir-at-law  to  his  election:  Johnson  v.  Telford {a)f 
Dummer  v#  PUclier  (i). 


Mr.  Tinneyy  Mr.  RomUlyy  Mr.  Bigg^  and  Mr.  Oliver^ 
for  the  several  Defendants,  contended  that  there  was  a 
sufficient  intimation  of  the  intention  of  the  testator  to 
divide  hifl  whole  property  amongst  his  fanuly,  and  to 
give  it  to  his  executors  for  that  purpose.  There  was 
no  language  which  he  could  have  used,  at  the  date  of 
his  will,  more  effectually  calculated  to  express  that  in- 
tention, than  the  words  which  the  testator  had  used. 
They  cited  Churchman  v.  Ireland  (c),  Brodie  v.  Barry  (d ) 
Blunt  V.  CKtherow  (tf),  Shuttlewarth  v.  Greaves  (/),  Pet- 
tiward  V.  Prescott  (g) ;  and  also  adverted  to  other  cases, 
which  are  mentioned  in  the  judgment 


Feb.  13<A.     Vice-Chancellor  : — 

Judgment.  The  testator,  by  his  will,  dated  the  17th  of  JaiDuary 

IS  10,  after  giving  to  his  wife    certain  spedfic  and 


(a)  1  Rubs.  &  Myl.  244. 
(J)  2  Myl.  &  K.  202 ;  S.  C, 
6  Sim.  35. 

(c)  1  RuBB.  &  Myl.  250. 


{d)  2  Yes.  &  Bea.  127. 
(«)  10  Ves.  589. 
(/)  4  Myl.  &  Cr.  35. 
{g)  7  Ves.  541. 
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peconiary  legacies,  devised  and  bequeathed  to  trusteee 
all  the  rest  and  residue  of  his  real,  personal,  and  mixed 
estate  and  effects,  which  he  might  be  seised  or  possessed 
of  or  entitled  to  at  the  time  of  his  decease,  upon  trust 
to  convert  the  same  into  money,  and  stand  possessed  of 
the  reddue  (subject,  as  to  part,  to  a  life  interest  to  his 
widow)  upon  certain  trusts  for  the  surviving  children 
of  the  testator. 


1846. 


Judgment. 


On  the  20th  of  June,  1823,  the  testator  executed  a 
trust  deed,  whereby  certain  property  was  vested  in 
trustees,  upon  trust  to  sell  and  hold  the  proceeds  as 
part  of  his  personal  estate.  I  imderstand  it  to  be 
admitted  that  this  deed  was  executed  before  the  testator 
became  possessed  of  the  heritable  bond;  and  that  the 
bond  was  not  therefore  affected  by  it  The  testator 
made  three  codicils  to  his  will,  but  none  of  these  affect 
the  question  in  the  cause.     The  testator  died  in  1825. 

At  the  time  of  his  death,  the  testator  was  the  holder 
and  obligee  of  a  Scotch  heritable  bond,  given  after  the 
date  of  the  wiU,  and  of  the  deed  which  I  have  referred 
to,  for  securing  a  debt  of  6000/.  The  testator  was  by 
buih  a  Scotchman,  but  his  domicile  was  English,  and 
the  bond  was  given  to  secure  a  mercantile  debt  con- 
tracted in  the  city  of  London.  He  had  eight  children, 
of  whom  Henry,  the  eldest,  became,  according  to  the 
law  of  Scotland,  entitled  to  the  heritable  bond  as  the 
heir  of  his  father;  the  will  under  the  circumstances  being 
inoperative  to  pass  any  interest  in  real  estate  in  Scot^ 
loTuL  The  Pliuntiff  is  entitled,  by  purchase  from 
Hemy,  to  such  interest  as  he  had  in  the  bond,  and 
under  the  will  of  the  testator.  The  Defendants  repre- 
sent the  interests  of  the  remaining  children. 


Two  questions  were  nused  by  the  Defendants:- 
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First,  it  was  said  that  the  interest  of  the  testator  in  the 
heritable  bond  would  be  goyemed  by  the  law  of  his 
domicilei  and  that  Henry ^  the  heir^  would  be  a  trustee 
of  the  bond  for  the  parties  entitled  to  the  personal 
estate  of  the  testator.  Seoondly,  that  Henry  ought, 
under  the  terms  of  the  will,  to  be  put  to  his  election, 
and  that  he  could  not  take  the  bond  as  h^,  and  at  the 
same  time  claim  the  benefit  of  the  bequests  made  by 
the  will  in  his  favour. 


Both  of  these  points  appear  to  me  to  be  goyemed 
by  authority.  As  to  the  heritable  bond,  the  case  of 
Drummand  v.  Drummondy  cited  by  Sir  William  Grant 
in  Brodie  ▼.  Barry  (a),  is  a  decision  on  the  point.  That 
case  was  the  conyerse  of  the  one  now  before  me;  but  the 
principle  of  that  case  is  based  on  the  same  rule  of  law  as 
that  relied  upon  by  the  Defendants  in  support  of  the 
proposition,  that  the  heir  would  be  a  trustee  for  the 
next  of  kin.  The  case  of  Johnstone  y.  Baker  (A),  cited 
in  The  Duchess  of  Buccleuch  y.  Hoare,  appears  to  some 
extent  an  authority  also ;  as  was  also  the  judgment  of 
Sir  TTunnas  Flumer  in  the  case  of  The  Duchess  of 
Buccleuch  y.  Hoare  {c).  But  I  think  the  case  of  Jemmg- 
ham  y.  Herbert  (cQ  is  an  express  authority  in  fayor  of 
the  Plaintifi*. 

As  to  the  question  of  election,  it  occurred  to  me 
that  two  questions  might  haye  been  ai^ed  in  the 
Defendants'  fayour:  firsts  omitting  the  effect  of  the 
deed  of  the  20th  of  June^  1823;  and  secondly,  taking 
that  deed  into  account  Omitting  the  effect  of  the 
deed,  it  appears  to  me  that  if  the  point  were  not  ruled 
by  authority,  the  only   question  would    haye  been, 


(a)  2  Ves.  &  Bca.  127, 132. 

(b)  4  Madd.  474,  n. 


(c)  4  Madd.  467. 

(d)  4  Run.  988. 
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vhether  the  words  of  the  will  were  large  enough  to  i846. 
describe  the  bond;  and  to  shew  that  the  words  of  the 
will  were  large  enough  to  comprehend  the  bond,  I 
should  not  probably  have  thought  it  necessary  to  go 
beyond  the  case  of  Churchman  v.  Ireland  {a).  The  •^'"^^"•^' 
cases  in  which  it  has  been  held  that  a  testator  devising 
his  estates  is  not  to  be  understood  as  devising  land  of 
which  he  was  the  tenant  in  tail,  {Fble  v.  Lord  Samers(b)  ), 
or  copyholds  not  surrendered  to  the  uses  of  the  wiU,^ 
{Judd  V.  Pratt  (c)  ),  or  property  of  which  he  was  the 
joint  owner  with  another,  (Dummer  v.  Pitcher  (d) ),  ap- 
pear to  have  proceeded  upon  the  ground  that  the  pro- 
perty is  not  the  testatar^s  property  in  the  strict  accepta- 
tion of  the  term,  and  that  therefore  the  words  of  the 
will  do  not  describe  it,  if  the  testator  had  any  property 
of  his  own  to  satisfy  the  words  of  the  will.  Those  cases 
are  analogous  to  the  dedsions  respecting  property  sub- 
ject to  a  power  of  appointment  (e). 

But,  whatever  opinion  I  might  have  formed  in  the  ab- 
sence of  authority,  I  feel  bound  in  the  case  before  me  by 
authority.  Not  relying  upon  the  case  of  Johnson  v.  2V/- 
ford(f)y  I  feel  bound  by  the  previous  authorities  upon 
this  point.  The  question,  as  Sir  William  Grant  observes 
m  Brodie  ▼•  Barry,  is  to  be  answered  by  considering 
what  law  is  to  govern  the  case ;  and,  as  he  observed  in 
that  case  (without  approving  the  decision),  the  cases  up 
to  that  time  had  established  that  the  question  was  to  be 
gOTemed  by  English  law,  and  that  in  applying  the 
English  law  to  the  case,  the  Court  would  deal  with  real 
interests  in  Scotland  as  it  would  with  copyholds  in 
England,     Now,  as  a  general  devise  of  all  *'my  real 

(a)  1  Rnss.  &  Myl.  250.  {d)  2  Myl.  &  K.  262. 

[h)  6  Ves.  309, 319,  per  Lord  (e)  See  Wigram  on  Wills,  p. 

Eldon.  18,  Notes,  ed.  3. 

(«)  13  Ves.  168.  (/)  1  Ru86.  &  Myl.  244. 
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Jndgmtnt* 


estate  in  England^^  would  not  have  the  effect  dthcr 
of  a  devise  or  of  a  declaration  of  uses  of  copyholds  not 
surrendered  to  the  uses  of  the  will,  so  in  the  case  of  Scotch 
lands,  a  devise  of  all  his  real  estate  by  a  testator  would 
not  have  the  effect  by  way  of  devise  or  declaration  of 
uses  of  lands  in  Scotland  which  had  not  been  previously 
conveyed  in  such  manner  as  to  allow  the  will  to  operate 
upon  them.  Omitting,  therefore,  the  effect  of  the  deed 
of  January,  1823,  it  appears  to  me  that  the  reasoning 
of  Sir  WilUam  Grant  in  Brodie  v.  Barry  (though  op- 
posed to  his  private  opinion)  shews  that  this  is  not  a 
case  of  election. 


With  regard  to  the  deed,  if  it  had  any  operation  upon 
the  heritable  bond,  the  case  oi  Bennett  v.  Bennetfs  Trus- 
tees {a\  and  the  cases  cited  in  Brodie  v.  Barry,  might 
have  materially  altered  the  case;  but  I  understand  it  is 
admitted  that  that  deed  has  no  effect  upon  the  present 
question. 

There  must  be  a  decree  for  payment  of  the  fund, 
with  interest, — I  cannot  make  the  heir  pay  all  the  costs 
of  establishing  his  right  The  costs  should  have  come 
out  of  the  shares  of  all  the  other  parties.  The  justice 
of  the  case  as  to  costs  would  be  for  the  executors  to  be 
pfud  their  costs  by  the  Pl^ntiff,  and  the  Plaintiff  to 
recover  them  over  against  tiio  other  parties;  but  I 
cannot  make  that  order  in  this  suit. 


(a)  Robertson  on  the  Law  of  Persoual  Succestuon^  227. 


CAS£S  IN  CHANCERY.  171 

1846. 


PRENDERGAST  v.  LUSHINGTON.  24/A  *  26<A 

Januafy, 
1  HE  suit  was  instituted  by  the  widow  of  the  testator  in  The  testator 
the  cause,  for  the  purpose  of  obtainmg  for  the  trustees  caton  md 
the  direction  of  the  Court  as  to  the  manner  in  which  ^JS^Tbyhb 
the  trusts  of  the  will  ought  to  be  carried  into  execution.  ^  ^  ™"*;'*  **' 

°  his  persoiuu  ei- 

After  directing  his  debts  and  funeral  and  testamentary  ute  as  would 

,     m  .1         I*.  ..  •i*    1         •        produce  a  oer* 

expenses  to  be  paid,  and  giving  certain  specific  legacies,  tain  annuity, 
including  his  furniture,  leasehold  residence,  and  house-  "^^^Z 
hold  effects  to  the  Plaintiff,  his  widow,  the  testator  pnatc,  and  set 

apart  the  same, 

proceeded: — ''I   give  and    bequeath  to  my  trustees  in  their  uncon- 

t«rf*  3  !./»  "Iaaj    trolled  discre- 

nereinalter  named  so  much  of  my  personal  estate  and  tion,  and  pay 
effects  as  at  the  time  of  my  decease  shall  produce  the  S*.?*^[*^'  . 

^  ^  diTtdends,  and 

dear  annual  income  of  1500/. ;  and  I  direct  that  the  annual  produce 
same  i^all  be  selected,  and  be  appropriated  and  set  widow  for  her 
apart,  so  soon  as  conveniently  may  be  after  my  decease,  hoodf  and^nhe 
by  my  said  trustees,  or  the  trustees  or  trustee  for  the  '^^  produce 

^      ^  of  the  personal 

time  being,  or  the  majority  of  them  residing  in  Enffland,  esute  knd  ef- 

in  their  uncontrolled  discretion ;  and  I  direct  that  my  apart  and  ap- 

said  trustees,  and  the  trustees  or  trustee  for  the  time  SwukTfrom 

being  under  this  my  will,  do  and  shall  stand  and  be  pos-  f^T  ^^^  ^ 

increased  or  re- 

Bcssed  of  the  personal  estate  and  effects  so  to  be  appro-  duced,  his 
priated  and  set  apart,  upon  trust  to  pay  the  interest,  iJLcctvesuchfai- 
dividends,  and  annual  produce  thereof,  by  equal  half-  cTLasedorre- 
yearly   payments,    unto    my   said    dear   wife    during  dividends,  and 
her  life,  if  she  shall  so  long  continue  my  widow,  the  and,  from  and  * 

after  her  de- 
cease or  second 
Biarriage,  the  testator  directed  that  the  personal  estate  and  eflfects  so  appropriated  or  set  apart 
should  fall  into  his  residuary  estate.  And  the  testator  empowered  his  trustees,  at  their  own 
discretion,  to  permit  the  whole  or  any  part  of  his  personal  estate  to  remain  on  the  securities  on 
which  the  same  might  happen  to  be  at  his  decease,  or  otherwise  to  convert  and  alter  the  same 
at  their  own  absolute  discretion.  The  testator's  personal  estate  was  invested  in  foreign  funds. 
The  trustees  did  not  exercise  their  discretion  as  to  the  appropriation  of  the  investments  to 
answer  the  annuity,  but  submitted  to  act  as  the  Court  should  direct : — Held,  that  the  Court 
would  not  direct  any  appropriation  of  the  foreign  funds  to  answer  the  annuity  to  the  widow, 
but  would  direct  the  annuity  to  be  raised  by  the  purchase  of  Consols,  referring  it  to  the 
Master  to  inquire  what  part  of  the  existing  investments  it  would  be  proper  for  that  purpose 
to  call  in,  having  regard  to  the  interests  of  other  parties  under  the  wUl. 
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1846.        first  of  such  half-yearly  payments  to  begin  and  be  made 

Pabndbroast  ^^  ^^  ^'^^  ^^  ^^  calendar  months  next  after  my  deoease, 
,       ^*  and  from  and  after  the  decease  or  second  marriafce  of 

my  said  wife,  I  direct  that  the  peisonal  estate  and 

effects  which  shall  be  so  appropriated  and  set  apart,  or 
the  stocks,  funds,  or  securities  in  or  upon  which  the 
same  shall  then  be  laid  out  or  invested,  shall  sink  into 
and  become  part  of  my  residuary  personal  estate;  and  I 
direct,  that,  in  case  the  yearly  interest,  dividendsi,  and 
annual  produce  of  the  personal  estate  and  effects  so  to 
be  appropriated  and  set  apart  as  aforesaid,  or  the  stocks, 
funds,  or  securities  in  or  upon  which  the  same  shall  or 
may  at  any  time  or  times  hereafter  be  laid  out  or 
invested,  shall  from  any  cause  whatever  be  increased  or 
reduced  in  amoxmt  during  the  time  the  same  are  hereby 
directed  to  be  paid  to  my  said  wife,  then  and  in  such 
case  my  sud  wife  shall  be  entitled  to  have  and  receive 
such  increased  or  reduced  interest,  dividends,  and  annual 
produce,  as  the  case  may  be,  in  lieu  or  satisfaction  of 
the  interest,  dividends,  and  annual  produce  hereinbe- 
fore directed  to  be  paid  to  her."  The  testator  then 
bequeathed  the  whole  of  his  residuary  estate  to  his 
trustees,  upon  trust  to  divide  the  same  equally  among 
his  children  who  should  be  living  at  his  decease,  as 
therein  mentioned.  In  a  subsequent  part  of  his  will, 
the  testator  declared  that  it  should  be  lawful  for^  and 
he  thereby  expressly  authorised  and  empowered,  his  said 
trustees,  and  the  trustees  for  the  time  being  of  his 
will,  or  the  majority  of  them  resident  in  Englandy  at 
their  own  discretion,  to  permit  the  whole  or  any  part 
of  his  personal  estate  to  remain  and  continue  on  such 
securities  as  the  same  might  happen  to  be  invested  at 
the  time  of  his  decease  so  long  as  they  should  see  fit, 
without  being  in  any  way  answerable  or  responsible  for 
80  doing;  nevertheless  he  thereby  fully  authorised  and 
empowered  his  said  trustees  or  trustee  for  the  time  being. 
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or  the  m^ority  of  them  resident  in  England^  to  sell  and        1846. 
absolutely  dispose  of  or  convert  into  money  such  part  or  pii»„d«»oa8t 
parts  of  his  personal  estate  and  effects  as  should  not   ,       ^* 

.  .  LUSHIKOTON. 

coDfflst  of  money,  or  securities  for  money,  and  call  in,         

recover,  and  receive  such  port  or  parts  of  his  said  personal 
estate  and  effects  as  should  consist  of  money  or  securities 
for  money,  when  and  as  they  should  in  their  discretion 
think  fit,  and  to  lay  out  and  invest  the  money  so  to  be 
raised  and  received  in  the  public  stocks  or  funds  of 
Great  Britain,  or  on  government  or  real  securities,  at 
interest;  and  from  time  to  time  to  alter,  vary,  and  trans* 
pose  the  stocks,  funds,  and  securities  in  or  upon  which 
the  same  should  or  might  be  laid  out  and  invested,  and 
again  to  re-invest  and  lay  out  the  money  arising  thereby 
upon  any  new  or  other  or  like  stocks,  funds,  or  securities, 
as  they  should  in  their  own  absolute  discretion  think 
fit  or  advisable ;  and,  generally,  to  act  in  the  premises  in 
as  fall  and  ample  a  manner  as  he  (the  testator)  could 
do  were  he  living. 

The  wiU  was  made  in  1839,  and  ratified  by  a  codicil 
in  1840.     The  testator  died  in  1845. 

At  the  time  of  the  death  of  the  testator,  nearly  the 
whole  of  his  personal  estate  was  invested  in  the  foreign 
stocks  and  funds  specified  in  the  first  column  of  the 
foUowing  table : — 
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Price 

Jn/erer/OA 

Pabnd&roabt 

V. 

Stoeke  or  FSmde. 

per  Cent, 

Probable  Vaiue. 

tkaee  paying 
Jnterett, 

LVBHINOTON. 

£ 

f. 

d 

£      8.    d. 

Statement, 

21,000  doUan  in  Mis- 
aiasipi  6  per  cent. 
Btock 

48  or 

50 

2,268 

0 

0 

22,000  dollars  in  Penn- 

w 

sylvania  5  per  cent. 

stock 

68 

3,866 

0 

0 

220    0    0 

20,000  dollars  in  Mary- 

w 

land    6   per   cent. 

stock 

63 

2,835 

0 

0 

24,000  dollars  in  Loa- 

islana  5  per   cent. 

bonds,    redeemable 

in  ia53  . 

70 

3,780 

0 

0 

270    0    0 

85,000  dollars  ditto,  re- 

deemable in  1867   . 

60 

11,475 

0 

0 

40,000  dollars  in  New 

Orleans  City  6  per 

cent,  bonds    •        • 

60 

5,400 

0 

0 

24,000  dollars  in  Ala- 

bama  5  per  cent. 

bonds     . 

62 

3,348 

0 

0 

240    0    0 

11,000/.    in    Alabama 

sterlinff  bonds 
5000/.  in  u  pper  Canada 

74 

8,140 

0 

0 

550    0    0 

debentures     . 

100 

5,000 

0 

0 

250    0    0 

40,000/.  in  Converted 

9 

Portuguese    5    per 

66  or 

cent,  bonds    . 

68 

26,400 

0 

0 

1200    0    0 

The  common  inquiries  in  an  administration  suit  were 
directed  at  the  hearing,  and  the  Master  was  also 
directed  to  inquire  whether  such  parts  of  the  testator's 
estate  as  were  then  outstanding  and  invested  in  any 
foreign  stocks  and  securities,  or  any  and  what  part 
thereof,  ought  to  be  sold.  Affidavits  were  hud  before 
the  Master,  stating  the  market  price  of  the  several 
stocks  in  July,  1845,  (the  time  of  the  inquiry),  their 
probable  value  if  sold,  and  the  interest  produced  by 
those  which  at  that  time  paid  interest.  One  of  the 
witnesses,  an  American  stock  agent,  deposed,  that,  in  his 
ojiinion,  it  would  not  be  for  the  benefit  of  tlie  general 
personal  estate  of  the  testator  that  the  American  secu- 


CASES  IN  CHANCERY. 


175 


V, 
LUSHINGTON. 

Siaiement, 


lities  shoold  be  sold;  that  there  was  good  reason  to         1846. 

believe  the  payment  of  interest  would  be  resumed  on  p»bndi6rga«t 

several  of  those  stocks  which  were  not  then  paying 

interest;  and  that  they  could  not  at  present  be  sold 

except  at  a  price  much  below  their  real  value.     The 

result  of  the  affidavits  is  stated  in  the  second,  thirds  and 

fourth  of  the  above  colimms.     The  Master  being  of 

opinion  that  all  the  foreign  funds  ought  to  be  sold,  the 

parties  waived  his  report  on  the  special  inquiry,  and  raised 

the  question  on  further  directions  on  the  general  report 


Mr.  RomUly  and  Mr.  Tennanty  for  the  Plaintiff, 
subnutted,  that  the  Court  would  not  direct  any  appro- 
priation of  the  existing  securities  which  would  leave 
the  annuitant  dependant  upon  the  foreign  funds,  the 
payment  of  which  might  be  interrupted  by  war  or 
other  casualties;  but  that  she  was  entitled  to  a  sale  of 
a  sufficient  part  of  the  foreign  stock  to  produce  her 
annuity  in  the  British  funds,  without  reference  to  the 
question  of  depreciation  as  affecting  the  general  estate. 

Mr.  Tinney  koA  Mr.  M^Naghteny  for  residuary  lega- 
tees, contended  that  the  gift  to  the  widow  was  a  spe- 
dfic  bequest,  or  in  the  nature  of  a  specific  bequest,  and 
that  the  widow  was  bound  to  take  it  in  the  state  in 
which  it  was  left  by  the  testator.  The  widow  was  not 
entitled  to  call  upon  the  Court  to  exercise  the  power 
vested  in  the  trustees,  of  converting  the  investments 
left  by  the  testator.  He  evidently  contemplated  that 
his  widow's  annuity  would  be  derived  from  fluctuat- 
ing sources,  when  he  provided  that  she  should  be  en- 
titled to  the  benefit  of  a  rise,  as  well  as  suffer  from 
a  fall  in  the  income  winch  it  produced.    The  effect 


Argumeni, 
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would  be  to  take  from  the  children, — ^the  reaidaary 
legatees,  a  part  of  the  property  specifically  bequeathed 
to  them  by  the  testator.  The  case  of  Buxton  y. 
Buxton  (a)  was  mentioned. 

Mr.  C.  M.  Roupelly  for  the  trustees. 

Mr.  Romilfyy  in  reply^  denied  that  the  bequests  were 
8[)ecific:  they  would  not  have  been  adeemed  if  the 
testator  had  sold  the  foreign  stock  in  his  lifetime. 
The  power  was  one,  not  so  much  to  sell  the  foreign 
stocks,  as  to  leave  them  outstanding.  The  power  to  sell 
was  incidental  to  the  office  of  executor,  and  would  have 
existed  if  no  clause  to  that  effect  had  been  contained  in 
the  wiQ. 


Judgment, 


The  Vice-Chancellob  inquired,  whether  any  ar- 
rangement could  be  made  by  the  parties  interested  in  the 
estate  for  suspending  the  appropriation  of  the  stock  for 
the  present^  leaving  the  widow  her  lien  on  the  entire 
trust  fund?  It  appearing  that  this  course  could  not  be 
taken.  His  Honor  held  that» — ^however  the  case  might 
have  been  if  the  trustees  had  acted  upon  their  own  re- 
sponsibility,— ^the  Court  would  only  execute  the  trusts 
of  the  will  by  directing  the  sale,  and  investment  in  Con- 
sols, of  a  sufficient  part  of  the  trust  property  to  provide 
for  the  annuity  to  the  widow. 


Decree.  Dbclirb,  that,  according  to  the  true  constraction  of  the  will 

of  the  testator,  Guy  Lenox  PrcndergoHy  the  Plaintiff,  is  entitled 
to  have  so  much  of  the  personal  estate  of  the  testator  invested 
in  Bank  3^.  per  Cent.  Consolidated  Annuities  as  shall  be  sufficient 
to  produce  a  dear  income  of  1500/.  per  annum.    Refer  it  to  the 

(a)  1  Myl.  &  Cr.  80. 
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Muter  to  inquire  and  state  to  the  Court,  what  parts  of  the         134^^ 
penonal  estate  and  effects  of  the  testator  ought,  having  regard       ^     y     '^ 
to  the  interests  of  all  parties,  to  be  sold  for  the  purpose  of  purchas-  PaBNosmo  ast 
ing  Bank  SI,  per  Cent.  Consolidated  Annuities  sufficient  to  an-    Lushington 

swer  such  annuity  as  aforesaid ;  and  whether  it  will  be  for  the  

benefit  of  the  infant  Defendants  that  the  residue  of  the  personal         Decree. 

estate  and  effects  of  the  testator,  or  any  and  what  part  thereof, 

diall  be  sold  or  left  on  the  present  securities,  or  what  shall  be 

done  therewith.    Liberty  to  state  any  circumstances  specially 

with  relation  thereto.    And  the  Master  is  to  state  specially  the 

grounds  on  which  he  shall  hare  come  to  any  conclusion  in 

relation  thereto. 


SoMB  of  the  Defendants  to  the  cause,  against  whom  Canie  set  down 

process  was  prayed  when  they  should  come  within  the  faSg^n  forther' 

junsdictioDj  were  desirous  of  appealing  from  the  decree,  ^hTp^tiSon^of 

and  applied  by  petition  for  leave  to  appear  and  put  in  Defendanu  oat 

rr  J  r  ,1      ^     _  /  ,       ,  ofthejurigdic 

then-  answers;  whereupon  the  Court,  oy  consenty  ordered  tioD  at  the  fint 

that  the  said  Defendants  should  be  at  liberty  to  appear  ^^^^^ 

and  put  in  their  answer  to  the  Pkuntiirs  bill  filed  in  appeared,— m 

,  ,  order  to  enable 

this  cause,  and  that  the  said  cause  diould  be  again  set  them  to  appMl 

down  pro  fonn&  before  His  Honor  the  Vice-Chancellor  "*™    *    • 
Sir  Jcanea   Wtgram^  to  be  heard  on  further  directions, 
for  the  purpose  of  making  the  decree,  dated  the  26th 
day  of  January,  1846,  binding  against  the  sud  petition- 
ers, the  Defendants,  &c. 


cree. 


Affirmsd  by  the  Lord  Chancellor  on  appeal,  Nov.  19, 1846.  Appeal  to  the 
The  cause  was  afterwards  re-ai^ed,  one  of  the  executors  and  J^  CkameeU 
tmstees^  who  proved  the  will  since  the  decree,  heing  willing  and 
dflBuotts  to  take  upon  himself,  and  act  in,  the  execution  of  the 
trusts.  The  Lord  Chancellor,  on  the  2l6t  of  January,  1847, 
affirmed  the  decree,  with  costs ;  first,  upon  the  construction  of 
the  mil,  having  regard  to  the  rule  of  the  Court;  and,  secondly, 
on  the  ground  that  the  question  was  determined  hy  the  decree  at 
the  original  hearing,  from  which  there  had  heen  no  appeal.  See 
Mr.  PhilUp^  Reports. 
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Jan.  22nd.  BAILY  v.  LAMBERT. 

Order,  on  the      CeRTAIN  of  the  Defendants  in  this  case  having,  bv 

application  o»  .  .  o'     ^ 

the  Plaintiff,  to  their  answcFS,  disclaimed  all  interest  in  the  subject  of 

dismiss  his  bill,     . 
with  cosU,  the  suit, 

against  dis* 
claiming  De- 
fendants, with-        Mr.  Le  Neve  Foster,  for  the  PlaintifF,  moved  that  the 
oat  prejudice 

to  any  question  bill  might  be  dismissed  against  them,  with  costs  to  be 
should  ulti-  paid  by  the  Plaintiff',  but  without  prejudice  to  any 
borne!  ^  question  which  should  be  thereafter  raised  by  the  Plain- 

tifF as  to  the  mode  in  which  such  costs  should  be  ulti- 
mately borne.  The  otlier  Defendants  were  not  8cr\'od 
w^ith  notice  of  the  motion. 

The  Vice-Chancellor  made  the  order. 


A  question  was  afterwards  made  in  the  Registrar  s 
Office  on  the  form  of  qualification  introduced  in  this 
order, — ^it  being  suggested  that  it  might  prejudice  other 
parties  to  the  cause,  who  were  not  served  with  the 
notice  of  motion,  and  were  not  parties  to  the  order. 
The  case  was  again  mentioned  to  the  Vice-Chancellor; 
but  His  Honor  adhered  to  the  order,  observing,  that  it 
coidd  not  possibly  prejudice  the  case  of  any  party ;  that 
it  only  postponed  the  ai^gument,  and  was  calculated  to 
diminish  the  expense. 
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WARD  V.  BASSETT. 

IHE  bill  was  filed  to  establish  the  claim  of  creditors 
against  the  real  estate  of  a  testator^  in  the  possession  of 
Ills  devisees  in  trust.  The  devisees  were  empowered 
to  sell  the  estate,  and  give  discharges  for  the  purchase- 
money  and  the  rents  and  profits. 


1846. 


2Bth  January, 


Mr.  Anstey,  for  two  pecuniary  legatees,  whose  legacies 
were  charged  on  the  real  estate,  submitted  that  they  were 
unnecessary  parties  to  the  suit,  since  the  30th  Order  of 
August,  1841  (a),  and  that  they  ought  to  be  paid  their 
costs  and  dismissed  from  the  suit. 

Mr.  Teed  and  Mr.  Campbell,  for  the  bill,  sud,  the  case 
was  to  be  distinguished  from  one  in  which  the  object 
was  to  carry  into  effect  the  trusts  of  a  will;  here  the 
Plaintiff  came  to  enforce  his  legal  rights  against  the 
will,  and  against  the  parties  claiming  under  it.  The 
trustee  might  well  represent  the  entire  estate,  where 
the  suit  was  for  the  benefit  of  the  estate ;  but  in  an  ad* 
verse  suit  each  person  interested  might  be  entitled  to 
make  his  own  defence.  They  referred  to  Miller  v.  Hud- 
dkOoneib), 


In  A  suit 
the  30th  Order 
of  Angiut, 
1841,  to  et- 
tobluh  the 
claims  of  cre- 
diton  of  e  tet« 
tator  agtiiut  hie 
reeleetete  de- 
Tiied,  legeteesy 
whose  legaciee 
are  charged  on 
such  real  estate, 
are  not  neces- 
sary  parties, 
where  there  are 
devisees  in 
trust,  having 
the  powers  spe- 
dfiedin  the 
Order. 


The  yicE-CHANCELix>R  Said,  it  appeared  to  him  that 
tbe  legatees  were  not  necessary  parties  to  the  suit. 
He  could  not  however  direct  the  Plaintiff  to  pay  their 
costs,  after  the  reported  case  of  Miller  v.  Huddlestone. 
He  did  not  mean  to  give  any  opinion  upon  tliat  case. 
Probably,  the  better  course  for  the  legatees  in  this  case 
might  be,  that  they  shoidd  remain  parties,  and  endeavour 
to  obtain  their  costs  on  the  winding  up  of  the  estate. 


Judgment, 


(a)  Beavan,  Ord.  Can.  173. 
VOL.  V.  o 


(b)  13  Sim.  467. 

H.  W. 
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m&2Srd  EAKLE  V.  HOLT. 

The  acceptor  tit  Jn  Aogust,  I843»  the  Plaintiff,  Eark,  was  indebted  to 
chang^wh^bad  Bott  in  the  sum  of  507  ;  and  in  payment  of  that  debt 
by  the  hands  of  jg^  ^y^  ^  ^jjn  ^f  exchange  for  that  sum,  dated  the 

the  drawer  as  " 

his  agent  paid  Hth  of  August,  payable  two  months  ailer  date,  which 

the  bill  after  it  was  accepted  by  Eark.     Bott,  the  holder  and  drawer  of 

I^^i^efor  the  bill,  indorsed  it  for  value  to  Goafy<?ar.     The  bill  be- 

Taioe,  withoot  ^ame  due  on  the  14th  of  October,  1843,  and  was  then 

procaring  it  to  ■  /• 

bedeKTerednp,  presented  to  JEark  for  payment;  Bott,  at  the  request  of 
against  soch  in-  Eark,  applied  to  and  obtained  from  Goodyear,  a  few 
^dTi^!^"''  days  further  time  for  payment.  On  the  30th  of  Oc- 
qoent  indorsee,  tober,  1843,  JEark  paid  25i  to  Bott,  on  account  of  the 
the  indorsee,  to  bill,  which  Bott  forwarded  to  Goodyear;  and  on  the  15th 
merh^b^'  of  November,  Eark  pdd  to  Bott  the  remaining  sum  of 
made,  had  af-     25/.,   which   the  latter  also   paid   over  to    Goodyear. 

terwards  in-  '  .  m      /• 

dorsed  the  bUl     Goodyear,  instead  of  delivering  up  the  bill  of  exchange, 

to  the  other  *   •       -i  -^  •     i  •  •  a  x»  is.  j 

Defendant,  retained  it  m  his  possession.  An  action  was  aiterwards 
deration^ in "r-  Commenced  upon  the  same  bill  of  exchange,  by  the 
der  to  recover     Defendant  UoU  against  Eark,  who  allied  that  he  was 

the  money  from  , 

the  Plaintiff  a  indorsee  for  value;  Eark  pleaded  to  the  action,  pay- 
and  praying'  ment  to  Goodyear  of  the  50/,  in  dischai^  of  the  bill 
that  an  action     after  it  became  due,  whilst  Goodyear  was  the  holder, 

commenced  '47 

against  him  for  and  that  Goodyear  had  indorsed  it  to  HoU  after  it 
might  be  re-  became  due,  and  after  he  had  so  received  payment  in 
jSi*de*?Ter.  Ja^uaiy,  1845.  By  his  replication  to  Ae  plea,  HoU 
«dj*P^^can-  denied  the  alleged  payment  to  Goodyear,  and  denied 
murrer,— for  that  Goodyear  had  received  the  50/.  in  discharge  of  the 
drawer  as  a  bill  of  exchange;  Eark  then  filed  his  bill  against  Holt 
sttft'^YCT!  *™^  Goodyear,  statii^  the  forgoing  case,  and  charging 
ri^^-  that  the  bill  had  been  indorsed  by  Goodyear  to  HoU, 

without  concdderation;  and  that  HoU  and  Goodyear  had 
agreed  to  divide  between  them  the  money  which  should 
be  recovered  in  the  action.     The  bill  prayed,  that  the 
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Defendants  miglit  answer  and  discover  the  matters 
diarged;  that  Halt  might  be  restrained  from  proceed- 
ing in  the  action;  and  that  the  bill  of  exchange  mi^bt 
be  delivered  up  to  be  cancelled* 

The  Defendants  HoU  and  Goodyear  demuired,  for 
that  BeU  on^t  to  have  been,  and  was  iu>t»  a  party  to 
the  suit. 
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8i9immmt* 


Mr.  Kenyan  Parker  and  Mr.  Hetheringtanf  for  the  De- 
fendants.— Bott  is  the  drawer  and  the  first  indorser  of  the 
bill  of  exchange^  of  which  it  is  the  object  of  this  suit  to 
procure  the  cancellation.  If  the  &ct6  stated  by  the  bill 
were  admitted  by  the  Defendants  in  their  answers,  Bott 
would  not  be  boimd  by  such  admission;  and  the 
implied  admissions  of  fact,  for  the  technical  purpose  of 
trying  a  question  of  law  upon  demurrer,  cannot  be 
treated  as  of  higher  effect  than  an  actual  admission 
for  all  purposes.  The  demurrer,  which  admits  the  facts 
stated  in  the  bill,  admits  them  against  the  demurring 
party  only, — not  as  against  the  other  parties  to  the 
suit,— and  certainly  not  against  persons  not  parties  to 
the  suit:  Penfold  v.  Nunn  (a).  They  cited  also  Mac- 
artney  v.  Graham  (i). 


Arffummi. 


Mr.  Ramilly  and  Mr.  Wright,  for  the  bill. 


Vicb-Chancellor  : — 

The  demurrer  to  this  bill  is  for  want  of  parties  only; 
and,  provided  the  record  is  properly  framed  in  that  re- 
spect, there  is  no  objection  for  want  of  equity.  The 
B(Je  question  is,  whether  a  person  of  the  name  of 


Judgmmi* 


(a)  5  Sim.  405. 


{h)  2  Sim.  285. 


o2 
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1846.  Thomas  Boitis  aneceasory  party  to  the  bill.  Bait,  who 
was  the  drawer  and  holder  of  a  bill  of  exchange  which 
had  been  accepted  by  the  Plaintiff^  indorsed  the  bill  for 
value  to  one  Goodyear.     The  effect  of  this  would  be,  that 

"^"  Boit  thereby  parted  with  his  interest  in  the  bUl.    When 

the  bill  became  due,  the  Plaintiff,  through  the  aid  of 
Boti,  obtained  a  short  time  for  payment,  and  soon  after- 
wards paid  the  sum  of  25L,  and  after  a  short  interyal 
the  further  sum  of  25JL  to  Boit,  who  paid  the  two  sums 
over  to  Goodyear,  whereby,  as  between  the  acceptor 
and  the  holder  of  the  bill,  the  bill  was  discharged  The 
statement  of  the  Plaintiff  is,  that  Bott,  having  indorsed 
the  bill  to  Goodyear  for  value,  thereby  ceased  to  have 
any  interest  in  the  bill;  and  that  he  did  not,  from  the 
time  of  the  indorsement  down  to  the  time  of  filing  the 
bill  in  this  cause,  claim  any  interest  in  it.  The  two 
payments  of  25/.  by  the  Plaintiff  to  Bott  are  alleged  to 
have  been  made  to  him,  as  the  agent  of  the  Plaintiff^ 
for  the  purpose  of  paying  them  over  to  Goodyear. 
That  relieves  the  case  of  any  difficulty  which  might 
arise  from  the  circumstance  of  the  payment  being  made 
to  Bott  in  the  first  instance,  and  not  to  Goodyear.  It 
is  then  stated,  that  Goodyear,  instead  of  handing  over 
the  bill,  afler  his  interest  in  it  had  been  satisfied,  to  the 
Plaintiff,  or  to  Bott,  as  his  agent,  indorsed  it  over  to 
the  Defendant  Holt,  when  the  bill,  upon  the  face  of 
it,  was  overdue,  and  had  in  fact  been  paid, — and  that 
this  indorsement  was  without  consideration,  and  for  the 
fraudulent  purpose  of  recovering  the  money  from  the 
Phiintiff  a  second  time-  The  bill  charges,  to  the  effect, 
that  a  scheme  had  been  entered  into  by  the  Defendants 
to  defraud  the  Plaintiff;  in  pursuance  of  which^  an  ac- 
tion had  been  brought  by  Holt  against  the  Plaintiff; 
and  it  prays  a  discovery  and  injunction,  and  the  delivery 
up  of  the  bill  of  exchange  to  be  cancelled.  The  De- 
fendants by  demurrer  insist  that  Bott  has  not  ceased  to 
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be  intereBted  in  the  bill,  and  that  he  is  therefore  a 
necessary  party  to  the  suit.  If  the  statement  in  the 
bill  is  true,  it  cannot  be  disputed,  and  was  not  denied, 
that  the  Plaintiff  is  entitled  to  have  the  bill  delivered  up. 
Hie  sole  question  is,  whether  that  equity  can  be  ad- 
ministered without  Bati  being  a  party  to  the  record. 
I  am  of  opinion  that  it  is  not  necessary  he  should  be 
a  party.  He  had,  at  the  b^inning,  an  interest  in  the 
biU  of  exchange,  which  would  make  him  primA  facie  a 
necessary  party  to  the  suit;  but  the  bill  states  matters, 
which,  if  true,  shew  that  the  note  has  been  so  dealt 
with,  that  Bait  has  ceased  to  have  any  interest  in 
it  It  has  not  indeed  been  argued  that  Bott  is  a  ne- 
cessary party  to  the  bill,  by  reason  of  his  interest 
in  the  note;  but  the  argument  is  this,  (and  it  is 
one  which  I  have  heard  for  the  first  time),  that,  al- 
though the  demurro"  of  Holt,  the  indorsee  since  the 
bill  was  paid,  and  Ooodyear  the  original  indorsee  for 
valu^  admits  the  facts  stated  in  the  bill  to  be  true,  yet, 
inasmuch  as  that  admission  would  not  be  evidence  at 
the  hearing  as  against  Bott,  he  is  therefore  a  necessary 
party.  Now,  the  reasoning  upon  demurrers,  ever  since 
I  have  known  the  meaoing  of  demurrer,  is  that  which 
is  stated  by  Lord  Eldon  in  Kemp  v.  Pryor  (a):  "  If  the 
facts  stated  on  the  bill,  on  being  proved  or  confessed, 
would  entitle  the  Pliuntiff  to  relief,  the  demurrer  must 
be  overruled.''  The  argument  was,  tiiat  this  admis- 
sion could  not  be  used  against  Bott  if  he  were  a  party 
to  the  record.  That  is  not  the  rule  by  which  demur- 
rers are  tried.  For  the  purposes  of  the  demurrer,  the 
admission  has  the  same  effect  as  if  the  facts  stated  in 
the  bill  were  proved  at  the  hearing.  It  is  quite  an- 
other question,  whether,  at  the  hearing  of  the  cause, 
the  admission  of  one  Defendant  by  answer  can  be  read 


1846. 


Jmigmmi* 


(a)  7  Vea.  237. 
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1846.  against  another  Defendant.  The  demurrer  admitB  the 
facts  stated  npon  the  bill  to  be  true;  and  taking  them 
to  be  true,  the  Plaintiff  is  entitled  to  relief  in  this  Court 
without  the  presence  of  Boii  upon  the  record.  Cases 
upon  this  subject  are  of  common  occurrence,  and  I  am 
surprised  to  hear  any  doubt  expressed  upon  the  point. 

The  case  of  PmfM  y.  Nvnn  (a)  was  cited,  in  winch 
the  Vice^ChanceOar  of  England  is  repcMrted  to  have  held, 
that  the  party  demurring  admits  the  facts  to  be  true 
only  as  against  himself,  and  that,  if  further  proof  is 
necessary  against  another  person,  that  person  ought  to 
be  a  party  to  the  bill.  Whether  the  Vice-ChanceUor 
expressed  himself  in  terms  so  general  I  have  no  means 
of  knowing.  A  very  slight  variatioD  of  language 
would  make  a  great  difference*  I  do  not  mean  to  give 
any  i^inion,  whether  a  case  may  not  be  stated  abstract- 
edly, in  which  there  may  be  no  possibility  of  proving 
a  given  state  of  things,  unless  a  given  person  be  a  party 
on  the  record.  It  is  dear,  however,  that  the  general 
rule  of  the  Court  is  that  which  I  have  stated.  The 
demurrer  must  be  overruled.  I  do  not  give  the  costs. 
The  case  of  Penfold  v.  NunUf  and  some  of  the  circum- 
stances of  this  case,  afford  a  justification  ibr  the  de- 
murrer. 

(a)  5  ^m.  405. 


T 
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1849. 

28M  Si  29^ 

PBESTON  V.  WILSON.  ^SXfJ 

2ndDecember, 

HIS  was  a  bill  filed  in  the  month  of  November,  The  Plaintiff 

1843,  for  redemption,  and  for  an  account  of  the  rents  i^^  the^Cot^^of 

and  profits  of  the  mortgaged  property  received  by  the  ^^^ff^ 

Defendant  JVilsen,  aa  a  mortfiBOee  in  possession.     The  Tisions  of  the 

t  Ml  1.        1         11  •  i_  11    •A.ct  5  &  6  Vict- 

bill  was  met  by  the  aUegatioa,  that  an  agreement  had  c.  116,  for  the 
been  made  and  signed  by  tie  Pl«ntiff  and  Defendant,  ^^^'- 
whereby  the  Plaintiff  had  agreed  to  sell,  and  the  De-  "®*  ^^l*!?  "®'* 

^  ,  than  £300,  and 

fendant  had  agreed  to  purchase,  the  equity  of  redemp-  paued  hu  ex- 
tioQ of  the  mortgaged  premises^  and  that  the  Defendant  o^ta^ned  hiihi. 
had  paid  to  the  Plaintiff  the  sum  agreed  upon  as  the  J^fotJ^ 
ooDsideratioB  for  such  sale  and  pnrohase.     The  Defend-  ^^j?;  , "® 

"^  then  filed  an 

ant  Wilson  also  by  his  answer  aUege((  that,  cm  the  I8th  affidavit  in  the 
of  May,    1843,  the  Plaintiff  filed  his  petition  in  the  ruptcy^gtatin^* 
Court  of  Bankruptcy,  to  avail  himself  of  the  provisions  2ified*ttd  'bl 
conceded  to  debtors  not  owing  more  than  j£300«  by  tainedadii. 
the  act  of  Pariiament  in  that  behalf  made  and  pro-  ^le  crediton 
vided(a);  and  that  an  order  was  made  by  the  Court  of  ^^]^^  ^a 
Bankruptcy  in  the  matter  of  the  said  petition  for  the  ^!?L**®n^  "^* 
protection  of  the  person  of  the  Plaintiff  from  all  pro-  tiafaction  and 
cess;  and  that  the  estate  and  effects  of  the  Plaintiff  were  pnuic  advef- 
duty  vested  in  W.  Turquand,  the  official  assignee  nam-  ^"Sff  the?''* 
ed  by  the  commissioners  for  that  purpose;  and  the  •ppKedtothe 

.  .  official  assignee 

same,  as  the  Defendant  bdieved,  wero  then  still  vested  for  a  rdeaae  of 

in  the  said  W,    TurqHond.     And  the  Defendant  sub-  whi^,  accord- 
ing to  the  pro- 
visions of  the  act,  Tested  in  snch  anignee  on  the  presentation  of  the  petition ;  but  in 
tbe  absence  of  any  proviso  in  the  act  for  determining  the  duties  of  the  official  assignee 
in  sach  a  case,  the  Plaintiff  was  unable  to  obtain  any  release  or  reconveyance.   The  Plain- 
tiff then  filed  his  btU  agafaist  the  Defendant,  as  mortgagee,  for  Um  redemption  of  an  estate, 
which  had  been  mortgaged  before  he  presented  his  petition  to  the  Court  of  Bankruptcy. 
Upon  the  ol^ection  of  the  Defendant,  that  the  estate  of  the  Plaintiff  (if  any)  was  Tested 
in  Uie  official  assignee : — HM,  that,  in  the  absence  of  any  statutory  jurisdiction  on  the 
tsbject  in  the  Court  of  Bankruptcy,  and  upon  the  submission  of  the  assignee,  the  Plaintiff 
was  entitied  to  sustain  tiie  suit  at  the  bearing. 
Whether,  if  the  Defendant  had  demurred,  the  bill  would  have  been  sustained — ^tuere. 

(a)  An  Act  for  the  Relief  of  Insolvent  Debtors,  ^  &  6  Vict.  c.  116. 
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mitted^  and  ingisted,  that,  under  the  circumstances  afore- 
said,  the  Plaintiff  had  no  estate  or  interest  whatsoever 
in  the  premises  comprised  in  the  indentures  of  mort- 
gage, or  any  of  them;  and  that  the  equity  of  redemp- 
tion^  which  the  Plaintiff  originally  had  therein,  was 
duly  made  over  to  and  vested  in  him  (Wilson)  by  the 
Plaintiff  as  thereinbefore  mentioned ;  and  that  if  the 
same  had  not  been  so  made  over  to  and  vested  in  the 
Defendant,  the  same  would  have  been  vested  in  the 
said  official  assignee  of  the  Court  of  Bankruptcy;  and 
that,  in  any  event,  the  Plaintiff  had  no  right,  title, 
or  interest  whatever,  in  or  to  the  stud  premises,  or  any 
of  them,  and  that  the  bill  ought  to  be  dismissed  with 
costs.  The  Defendant  Wib<m  further  submitted,  that, 
if  the  Plaintiff  should  further  prosecute  his  suit,  the 
official  assignee  of  the  Court  of  Bankruptcy  was  a  ne* 
cessary  party  as  a  Defendant  thereto. 


The  Plaintiff  then  amended  his  bill,  chaiging,  to  the 
effect,  that  he  had  been  induced  to  sign  the  alleged 
agreement,  on  the  representation  that  it  was  merely  an 
authority  to  the  tenants  of  the  property  to  pay  their 
rents  to  the  Defendant  Wibon^  and  in  entire  ignorance 
that  it  purported  to  be  an  agreement  for  the  sale  of  the 
estate.  He  also,  by  amendment,  stated,  that  he  had 
paid  all  his  creditors  20^.  in  the  pound,  and  obtained  a 
release  from  them;  and  that  W.  Turquandy  the  official 
assignee,  had  refused  to  execute  any  disclaimer  or  as* 
signment  to  the  Plaintiff  of  the  equity  of  redemption, 
on  the  ground  that  he  (the  official  assignee)  had  no 
estate  or  interest  therein.  The  official  assignee  was 
also  made  a  Defendant  to  the  amended  bill. 


The  Defendant,  W.  Turquandy  by  his  answer,  said, 
that,  on  or  about  the  18th  of  May,  1843,  the  Plaintiff 
presented  his  petition  to  the  Court  of  Bankruptcy,  pray- 
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ing  the  relief  afFonled  under  and  by  virtue  of  the  stat.  5  & 
6  Vict.  c.  1 16,  intituled,  '^An  Act  for  the  Kelief  of  Insol- 
vent Debtors,"  and  under  which  said  insolvency  the  De- 
fendant was  duly  appointed  official  assignee;  that,  in  the 
Plaintiff's  schedule  to  his  said  petition  annexed,  no  men- 
tion whatever  was  made  of  the  equity  of  redemption  men- 
tioned in  the  bill;  but  that,  in  an  extra  balance  sheet  to 
the  Plaintiff's  said  schedule  filed  therewith  or  subse- 
quent thereto,  mention  was  made  of  the  said  equity  of 
redemption  as  follows: — ^*  1841.  January  to  August,  by 
cai^  which  I  borrowed  of  Mr.  David  WiUwiy  of  &c., 
during  this  period,  on  a  mortgage  of  the  lease  of  the 
Dowse  estate.  Twig  Folhf,  Bethnal  Green^  in  the  county 
of  MiddhseXi  on  which  he  foreclosed,  650iL"    The  De- 
fendant, Turquand^  by  his  answer,  further  stated,  that, 
on  or  about  the  23rd  of  November,  1844,  the  Plaintiff 
filed,  or  caused  to  be  filed,  in  the  Court  of  Bankruptcy, 
in  the  matter  of  his  said  petition,  an  affidavit  of  one 
C  J.  Faulkner,  and  which  was  in  the  words  following: 
"  In  the  Court  of  Bankruptcy.     In  the  matter  of  Adam 
Prestony  of  &c,  late  an  insolvent  debtor,  C «/.  Faulkner y 
of  &c,  maketh  oath  and  saith,  that  the  said  Adam  Pres^ 
ton  did,  in  the  month  of  May  last,  file  a  petition  to 
this  honorable  Court,  as  also  a  schedule  containing  his 
debts  and  credits,  and  otherwise  comply  with  the  pro- 
visions of  a  certain  act  of  Parliament,  passed  &c,  (5  & 
6  Vict.  c.  116);  that  the  said  Adam  Preston  did,  on  the 
26th  of  June  last,  pass  his  first  examination,  and  obtain 
his  interim  order  for  protection;  that,  on  the  11th  of 
July  last,  the  said  Adam  Preston  did  obtain  his  final 
order  tor  protection;  that,  since  the  protection  so  given 
to  the  siud  Adam  Preston  by  the  Court,  the  said  Adam 
Preston  hath  well  and  truly  satisfied  the  whole  of  the 
said  persons  to  whom  he  was  indebted,  whose  names 
and  respective  amounts  are  set  out  in  the  said  schedule 
80  filed  in  this  honorable  Court,  and  obtained  from  each 
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and  every  of  them  a  discharge  thereof,  dated  in  (»r  about 
the  month  of  October  hst;  and  that  the  said  Adam 
Presimi  did,  on  the  said  11th  of  October  last,  duly  ad- 
vertise in  the  Morning  Advertiser,  a  notification  of  his 
so  having  satisfied  all  his  said  debts;  and  that  no  pro- 
vision being  made  in  the  above-mentioned  act  of  Par- 
liament, for  the  purpose  of  taking  off  the  file  of  this 
honorable  Court,  the  said  petition,  schedule,  or  other 
papers  of  the  said  Adam  Preston  filed  therewith,  this 
affidavit  is  requisite  to  be  filed  with  the  said  papers 
in  lieu  thereof."  The  Defendant  Turquand^  by  his 
answer,  further  stated,  that,  afler  filing  the  said  affida- 
vit, and  on  the  20th  of  March,  1844,  he  {Twrquand) 
was  applied  to  by  the  solicitor  for  the  Plaintiff  to  exe- 
cute to  the  Plaintiff  a  final  release  of  all  his  (the  PLiin- 
tififs)  estate  and  efiects;  and  that,  in  reply  to  such  ap- 
plication, his  solicitor,  by  a  letter,  dated  the  26th  of 
March,  stated  to  the  solicitor  of  the  Haintiff,  to  tlie 
effect,  that  he  ielt  much  difficulty  in  the  case,  not  arising 
from  any  desire  to  impede  the  proposed  arrangements 
on  behalf  of  the  Plaintiff,  but  to  protect  the  Defendant, 
IV.  Turqmmdy  who  he  considered  ought  not  to  be  the 
party  to  ascertain  whether  all  the  creditors  had  been 
satisfied  or  not;  that,  in  case  of  bankruptcy,  the  super- 
seding the  fiat  put  an  end  to  the  duties  of  the  official 
assignee,  and  no  assignment  from  him  was  necessary:  in 
cases  of  insolvency  under  the  old  act,  the  schedule  was 
taken  off  the  file,  aad  the  warrant  of  attorney  directed 
to  be  given  up  to  the  party  by  order  of  the  Court;  but 
in  cases  of  insolvency  under  the  new  act,  no  such  ar- 
rangement was  ever  contemplated;  and  the  previous 
practice  did  not  assist  him  in  advising  upon  the  course 
to  be  pursued  by  the  Defendant  Turquand.  The 
defendant,  Turquandy  then,  by  his  answer,  submit- 
ted, that,  if  the  said  schedule  and  extra  balance  sheet 
annexed  to  the  Plaintiff's  said  petition  comprised  a 
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ftJl  and  true  achediile  of  the  Plaintiff's  property,  as  in 
pursuance  of  the  provisions  of  the  said  act  it  ought  to 
dOj  the  Defendant  (  Turquand)  had  not  then,  and  never 
had,  any  right,  title,  or  interest  whatever,  of^  in,  or 
to  the  said  equity  of  redemption,  or  any  part  thereof; 
and  he  diachumed  all  such  right,  tide,  aad  interest,  and 
every  part  there<^, — nevertheless  he  was  ready  and  will- 
ing to  act  in  the  premises  as  this  Court  should  direct^ 
on  being  indemnified  and  paid  his  costs. 
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The  Plaintiff  proved  the  release  executed  to  him  by 
the  scheduled  creditors.  On  the  question  of  the  allied 
fraud,  the  evidence  was  very  conflicting. 


At  the  hearing  of  the  cause, 

Mr.  Samilfy  and  Mr.  fF.  Rudall,  for  the  bill— 
The  Plaintiff  having,  aa  it  appears  by  the  answer  of 
the  official  assignee,  and  by  the  evidence  in  this  cause, 
paid  the  debts  of  all  the  creators  whose  names  are  in 
his  schedule,  the  purposes  for  which  his  estate  vested  in 
tfie  assignee  are  fully  satisfied.  The  assignee  has  no 
longer  any  trust  or  duty  in  the  matter.  The  act  pre- 
scribes no  mode  by  which  the  estate  of  the  petitioner 
under  the  act  shall  be  reconveyed  to  or  revested  in  the 
bonkropt;  firom  which  it  must  be  inferred,  that  the  effect 
of  Ae  proceeding  under  the  statute  is  only  to  vest  the 
estate  in  the  assignee,  so  &r  as  is  necessary  for  the  satis- 
fiuition  of  the  creditors,  gainst  whom  the  petition  and 
final  ovder  is  to  be  a  protection.  (Sect.  10).  They  cited 
also  Lauiour  v.  Holeombe  (a)  and  Saxton  v.  Dorw  {b). 


ArffWKMMi* 


Mr.   Anderdan  and   Mr.  Kirkman^  for  the  official 
assignee,  made  no  chdm  at  the  bar,  of  any  interest  in 


{a)  8  Sim.  76. 


{b)  18  Vea.  n. 
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the  estate ;  and  stated  that  the  official  aflsignee  woidd 
submit  to  the  decree  of  the  Court  in  the  cause. 

Mr.  RoU  and  Mr.  fFalley,  for  the  Defendant. — 
The  Plaintiff  has  no  title  to  sustain  the  suit.  Inde- 
pendently of  the  contract  of  sale,  which  the  Defendant 
insists  upon,  and  supposing  that  contract  had  not  been 
made,  all  the  interest  of  the  Plaintiff  in  the  property  is 
vested  in  the  official  assignee.  It  is  impossible  to  deny 
that  this  is  the  result  of  the  statute  under  which  the 
Plaintiff  applied  for  protection.  The  enactment  is,  that, 
upon  the  presentation  of  any  such  petition,  all  the  estate 
and  effects  of  the  petitioner  shall  forthwith  become  vest- 
ed in  the  official  assignee,  who  shall  be  nominated  by 
the  commissioners  acting  in  the  matter  of  the  petition ; — 
and  the  official  assignee  shall  hold  and  stand  possessed 
of  the  same  in  like  manner  as  official  assignees  hold  and 
possess  estates  and  effects  under  the  bankrupt  laws  (a). 
It  is  not  necessary  to  argue,  that,  after  the  estate  of 
a  bankrupt  is  vested  in  his  assignee,  he  cannot  himself 
bring  a  suit  to  recover  it.  Major  v.  Auckland  (6)  is 
an  example  of  the  same  disability  in  an  insolvent 
debtor.  The  evidence  of  the  satisfaction  of  the  cre- 
ditors of  the  Plaintiff  is  obviously  insufficient.  A  re* 
lease  from  certain  persons  is  no  proof  that  all  the  cre- 
ditors are  paid.  Even  if  the  persons  whose  release  is 
evidence  were  shewn  to  be  all  the  persons  named  in 
the  schedule,  there  may  still  be  others  unsatisfied;  and 
for  those  other  persons  the  official  assignee  is  a  trustee, 
as  well  as  for  the  persons  named.  The  official  assignee 
does  not  in  fact  disclaim:  he  submits  to  act  as  the  Court 
shall  direct;  but  that  is  not  a  disclaimer.  The  only  di- 
rection which  the  Court  would  make  is,  that  the  assig- 
nee shall  fulfil  the  duty  of  his  trust;  and  that  he  can 


(a)  Stat.  6  &  6  Vict.  c.  116,  a.  2. 


(6)  3  Hare,  80. 
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only  do^  by  taking  upon  himself  the  estate,  until  he         i846. 
has  been  divested  of  it  in  due  course  of  law,  whatever 
the  proper  form  may  be.     They  cited  also  Borell  y. 
JSonn  (a). 

Mr.  Romilfyy  in  reply. — If  the  Plaintiff  be  not  per- 
mitted to  institute  a  suit,  he  may  be  deprived  of  his 
property  without  remedy,  for  he  has  no  means  of  com- 
pelling the  assignee  to  interfere,  either  actively,  or  by 
allowing  his  name  to  be  used.  The  official  assignee 
would,  at  the  utmost,  be  a  trustee  obIj  for  the  scheduled 
creditors;  and  if  those  are  satisfied,  the  trust  must  cease. 
There  is  no  ground  for  suppoabg  that  there  are  any 
other  creditors.  He  also  referred  to  the  1 1th  of  the 
Genend  Orders  made  by  the  commissioners,  by  which 
it  is  provided  that  the  proceedings  (except  as  is  others 
wise  ordered)  shall  be  in  conformity  with  the  proceed* 
inga  in  bankruptcy  (ft> 


The  case  stood  for  judgment  on  the  question  involved 
in  the  above  argument.  The  Vice- Chancellory  after 
some  consideration,  directed  that  the  hearing  of  the 
whole  case  should  proceed,  in  order  that,  if  his  judg- 
ment should  be  unsatisfactory  to  either  party,  the  lA)rd  yap,  17M, 
Chancellor  might,  upon  appeal,  have  the  whole  case  be-  ^®^*»  ^  ^**' 
fore  him.     The  whole  case  was  accordingly  heard. 


Yice-Chancbllob,  after  stating  the  pleadings : —  Judgment 

In  the  case  of  Tarleton  v.  Hornby  (c),  when  at  the 


(a)  2  Hare,  440.  better  carrying  into  execution 

(6)  Roles  and  Orders,  &c.,  I  the  etat.  5  &  6  Vict.  c.  116,  as 

Novembery  1842.  See  the  Rules  amended.    (2  Deacon's  Bank- 

and  Orders  made  under  the  7  ruptcy,  by  De  Gex,  p.  291). 

&  8  Vict.  c.  96,  8.  38,  for  the  (c)  1  You.  &  Col.  172.  His 
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bar,  and  in  Thompion  v.  Derham  (a\  I  had  occasicm  to 
consider  the  eiFect  of  the  bankrupt  laws  in  excluding 
the  jurisdiction  of  this  Courts  in  cases  to  which  its 
jurisdiction  would  otherwise  extend;  and  in  both  oases 
I  was  stronglj  impressed  with  the  necessity  of  main- 
taining, to  the  iiillest  extent  which  may  be  consistent 
with  justice,  the  exclusive  jurisdiction  of  the  Bankrupt 
Courts  incases  committed  to  their  administration;  and  I 
adhere  to  the  opinion  whidi  I  exjnessed  in  Migor  y. 
AManiiJiy  And  if  it  were  dear  that  the  powers  of 
the  commissioners  under  the  stat  6  &  6  Fict  c  116, 
and  7  &  8  Viet,  c  96,  were  oo-extensive  vrith  theb 
powers  under  tiie  bankrupt  acts,  and  that  oases  under 
those  acts  were  amenable  to  the  jurisdiction  of  ihe 
Ck>urt  of  Beview,  in  all  respects,  as  in  bankruptcy,  I 
should  probably  have  thought  it  best  to  tell  tiie  Plain- 
tiff in  this  suit,  that  he  must,  by  proceeding  before  the 
commissioners  charged  with  the  execution  of  the  sta- 
tutes above  referred  to,  reinstate  himself  in  the  clear 
ownership  of  his  property,  before  he  could  call  upon 
this  Court  to  treat  him  as  owner  of,  or  as  having  an  in- 
terest in,  it.  But  there  are  difficulties  in  the  way  of  a 
decision  to  that  efiect  in  the  present  case.  The  juris- 
diction of  the  Commissioners  of  Bankrupts  is  a  limited 
jurisdiction.  They  have  not,  as  this  Court  has,  an 
original  and  general  jurisdiction,  within  which  cases  of 
a  given  class  will  fall  of  themselves,  unless  by  some 
special  act  of  the  Legislature  they  are  withdrawn  from 
it.  The  powers  of  the  commissioners  being  new,  and 
derived  from  special  statutes,  are  limited  by  those  sta- 
tutes.   The  statutes  in  question  ^ve  the  commissioners 


Honor  observed,  that  the  jadg-  Bankruptcy  acquired  jurisdie- 
ment  of  the  Lord  Chief  Baron  tion  to  deal  between  the  bank- 
in  TmiOcn  y.  Hornby  contains  nipt  and  his  assignees, 
an  historical  account   of  the  (a)  1  Hare,  358. 
manner  in  which  the  Court  of  (6)  3  Hare,  ??• 
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powers  adequate  to  the  duties  with  which  they  are  1846. 
ckaiged^  of  admimsteriiig  the  estate  of  the  insolvent 
amoi^st  his  creditors;  aod  of  calling  his  assignees  to  ac- 
count for  that  purpose;  and  they  have  power,  in  certain 
qiedfied  cases^  to  dismiss  a  petition;  but  I  do  not  find 
any  exfreas  powers  given  them  to  compel  the  assignee 
to  asaign  a  surplus  to  the  bankrupt,  or  to  dismiss  a 
petition,  or  tidce  it  off  the  file  in  a  case  like  the  present. 
The  statutes  give  no  appeal  from  the  decision  of  the 
ooiBmisBioners  to  the  Court  of  Be  view;  and  it  has  been 
decided,  that  the  relative  position  of  the  commissioners 
and  the  Court  of  Beview  does  not  necessarily  carry  with 
it  such  right  of  aiq)eal  in  every  case  in  which  a  duty 
may  be  cast  upon  the  commissioners ;  Ex  parte  fVUHam 
Newlands  (a).  Now,  in  the  present  case,  it  was  stated 
at  the  bar,  that  the  Pluntiff  had  endeavoured,  but  with- 
out  success,  l^  proceeding  before  the  commissioners^  to 
put  himself  in  that  position,  with  respect  to  the  owner- 
ship of  this  property,  in  which,  in  ordinary  cases,  a 
Plaintiff  should  stand.  This  statement  I  cannot  regard 
as  a  matter  of  fact,  because  it  has  not  been  proved;  but 
the  result  of  the  inquiries  which  I  have  made  upon  the 
subject  has  been  this, — that  if  tlie  Plaintiff  had  made  that 
application,  which  he  tells  me  he  has  made,  the  result 
would  have  been  that  which  he  tells  me  was  the  result 
of  his  allied  application.  What  the  {MX)per  dedsion 
in  this  case  would  have  been,  upon  demurrer,  if  the  De* 
fendant  Wihan  had  demurred,  or  at  the  hearing,  if  Mr. 
Turquemd  had  resisted  the  jurisdiction  of  the  Court,  I 
will  not  say.  There  are  many  cases,  however,  in  which 
the  Court  has  held,  at  the  hearing,  that  an  objection, 
which,  in  the  abstract,  might  be  good  upon  demurrer,  is 
removed  at  the  hearing  by  the  different  question,  which, 
upon  the  whole  case,  is  then  presented  to  the  Court    But, 

(a)  1  De  Gex,  160. 
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1846.  in  this  case,  (as  it  is  now  before  me),  having  regard  to 
the  difficulties  which  I  have  stated,  to  the  answer  of  the 
official  assignee,  and  to  the  offisr  made  at  the  bar  by  the 
counsel  for  the  official  assignee  to  submit  to  such  decree 
as  the  Court  might  make,  whatever  the  leaning  of  my 
own  opinion  may  have  been,  (the  statutes  containing 
no  express  provision  applicable  to  the  case),  I  think  I 
ought  not  to  dismiss  the  bill  on  the  ground  only  of 
want  of  jurisdiction*  The  form  of  the  decree  to  be 
made  in  this  Court,  so  as  to  prevent  the  possibility  of 
that  decree  working  injustice  to  the  creditors  (if  any) 
having  an  interest  under  the  statute,  is  another  ques- 
tion. The  Plaintiff  will  get  no  decree  without  sub- 
mitting to  such  terms  as  may  be  just  with  r^^ard  to  the 
creditors. 


Where  the  issue       His  Honor  then  went  into  an  examination  of  the 

raiBed  by  the 

bill  and  answer  evidence  on  the  questions  of  fact  in  issue,  relating  to 
ttw  iJdntiff'^  the  alleged  agreement  for  the  sale  of  the  property, 
had  or  had  not    Much  evidence  had  been  gone  into  on  each  side,  with 

signed  a  doca-  ® 

ment  under  the  regard  to  the  value  of  the  property,  which,  his  Honor 
and  belief  Uuit  held,  had  nothing  to  do  with  the  case,  except  so  far  as 
thoritT*to*an.  ^®  valuation  might  bear  on  the  probability  of  the  al- 
^K**pi'^'^^*  leged  sale  of  the  equity  of  redemption  being  true.  He 
rents,  when  it  could  not  in  any  other  way  put  the  issue  of  this  case, 
contract'for  the  ^^  ^^  ground  of  its  being  a  purchase  from  a  distressed 
JjJ^f^K"JjJ*  man  at  an  undervalue,  the  case  on  the  bill  being  that 
of  the  value  of   of  a  fraudulent  representation,  that  a  paper  dgned  by 

the  estate  can-      i       -rk,  .     .«»  .  .    .        .  ^  «  • 

not  be  regarded  the  Jrlamtm  was  a  meroly  mimstenal  act,  when  m 
if  a  purohiwe,''  t^uth  it  was  a  Contract  of  sale;  and  he  concluded  by 
it  was  a  pur-      directing  two  issues: — ^whether,  before  the  17th  of  De« 

chase  from  a  ^ 

distressed  man  ccmber,  1842,  it  was  agreed  that  the  Plaintiff  should 
lue,  but  can  '  ^^  to  the  Defendant  the  equity  of  redemption  of  the 
cd  as^^m^n"g^"  P^pc^^J  i"  question;  and  whether,  at  the  time  of  signing 
on  theprobabi-  the  paper  of  the  17th  of  December,  1842,  the  Plaintiff 

litr  or  impro- 
bability of  the    knew  the  contents,  purport,  or  effect  thereof, 
alleged  sale. 
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GRIFFITH  V.  RICKETTa  ji^^  ^  ^^j^ 

FArwxqf. 

IHIS  cause,  on  demurrer,  is  reported  3  Hare,  476.  ThePUbtiir 

brought  her 
bill  for  redemp- 

The  demurrer  was  allowed,  with  liberty  to  the  Plaintiff  J*<>"»  describing 

''  henelfuA.  B., 

to  amend  her  bill.     The  bill  was  afterwards  amended,  the  widow  of 
In  the  mean  time,   the  Plaintiff,   proceeding  in  the  «nd  ciaiSi^M 
Ecclesiastical  Court,  by  the  name  of  AMna  Mollmj,  ^^^[^'^^^ 
otherwise  Griffith,  spinster,  obtained  letters  of  adminis-  ^^  obtiJned 
tration  ad  litem,  of  the  estate  of  Solomon  Moore.  will  as  A.  C, 

otherwise  B., 
spinster »-« 

The  Defendant,  Caroline  Rosina  Frost,  moved  to  take  H^'i*  *">?*• « , 

the  description* 

the  bill  off  the  file,  or,  in  the  alternative,  that  the  Plain-  of  the  Piiuntiff 
tiff  might  be  ordered  to  give  security  for  the  costs  of  ToivedtheqiiM- 
the  suit.     The  ground  of  the  motion  was  that  whilst  the  Jf^^^tJ^'JaV* 
Piiuntiff  sued  in  this  Court,  in  the  name  and  description  the  aboTe  Tari- 

anoe  did  not 

of  AUma  Griffith^  widow  of  E»  Griffith,  her  real  name  entitle  the 
and  description  was  in  fact  AOrina  Molloy,  spinster,  as  ^y^  ^Ji  taken  ^* 
proved  by  the  proceedings  in  the  Ecclesiastical  Court,  off  th«  file,  or 

,  ^  ^  ^  security  given 

riot  only  in  relation  to  the  recent  grant  of  letters  of  for  cosu. 
administration,  but  also  in  the  cause  in  which  she  ob-      statement. 
tuned  probate  of  the  will  of  E.  Griffith,  under  which 
the  cl:um  in  this  suit  was  made. 


Mr.  RondUy  and  Mr.  Osborne,  for  the  motion. — The     Argument, 
Plaintiff  is  suing  in  a  false  name,  and  by  a  false  descrip- 
tion.  This  entitles  the  Defendant  to  have  the  bill  taken 
off  the  file.     Fry  v.  ManteH{a). 

Or,  on  the  ordinary  practice  of  the  Court.,  it  entitles 

(a)  4  Bcav.  485. 
VOL.  V.  P  H.  W. 


196 


CASES  IN  CHANCERY. 


1646. 
Griffith 

V. 
RiCKKTTS. 


Argument, 


the  Defendant  to  require  security  for  costa:  1  Dan. 
Chan.  Pract.  463.  The  injury  which  the  Defendant 
may  suffer  from  permitting  a  suit  to  be  prosecuted 
under  a  fictitious  name  is  obvious.  She  cannot  effectu- 
ally execute  any  process  against  the  Plaintiff  for  costs, 
if  the  bill  be  dismissed.  The  Sheriff  would  not  take, 
(  fVilks  V.  Lorch  (a)),  or  if  he  had  taken  would  not  de- 
tain, {Morgans  y.  Bridges  {b)\  a  party  not  answering 
the  description  of  the  person  agtunst  whom  the  process 
issued. 


Mr.  Tinney  and  Mr.  Piriey  for  the  bill — ^The  Plain- 
tiff sued,  not  by  a  fabe  name,  but  by  the  name  and 
in  the  character  in  which  she  claimed  the  property  m 
question.  The  circumstance  that  in  another  Court  she 
had  not  established  her  right  to  that  name  and  de- 
scription, and  had  submitted  to  adopt  another  for  a 
special  purpose,  was  not  conclusive  against  her  title  to 
the  description,  which  she  assumed  in  this  suit  In  fact, 
there  was  nothing  upon  which  the  Court  could  conclude 
that  the  description  in  the  bill  was  not  the  correct  one, 
only  because  of  the  different  description  assumed  in  the 
Ecclesiastical  Court.  It  was  not  intended,  and  evi- 
dently was  not  calculated,  to  mislead.  Nor  had  the  De- 
fendant been  misled,  for  an  attachment  for  costs  had  been 
executed  against  the  Plaintiff  in  this  suit,  without  any 
such  difficulty  as  that  suggested.     Simpson  v.  Burton  (c). 


ISihFeb. 
Judgment. 


Vice-Chancellor  : — 

I  do  not  think  it  right  in  this  case  to  make  any  order, 
either  for  staying  the  suit,  or  as  to  the  costs.  I  agree 
with  the  argument  that,  if  the  Plaintiff  in  a  suit  do  not 


(a)  2  Taunt.  399.        (h)  1  B.  &  A.  647.        (c)  1  Beav.  556. 
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properly  describe  themselvee,  the  Court  is  bound  to  see 
that  the  erroneous  description  is  corrected*  A  partj 
has  no  right  to  embarmas  his  adversary  by  such  misde* 
ecription.  But  I  cannot  consider  this  case  as  obnoxious 
to  that  observation.  The  testator  in  this  case  gave  to 
his  widow  ABina,  the  daughter  of  Sarah  MoUoyy  all  the 
rendue  of  his  real  and  personal  estate^  and  appointed 
her  his  executrix.  The  devisee  and  executrix  has  filed 
her  bill  to  redeem  certain  mortgaged  property,  and  in 
that  suit  she  describes  herself  as  the  widow  of  the  tes- 
tator. As  claiming  the  benefit  of  the  devise,  she  must 
prove  that  she  answers  the  description  in  the  will,  and 
that  involves  the  question  of  title.  The  question  there- 
fore is,  whether  upon  a  motion  to  take  the  bill  off  the  file, 
or  make  her  give  security  on  the  ground  of  misdescrip- 
ti(Ni,  I  am  in  this  stage  of  the  cause  to  enter  into  a 
question  which  involves  in  some  sense  the  merits  of  the 
case.  The  circumstance  that  the  probate  has  been  ob- 
tained in  a  different  name  is  certainly  not  conclusive  on 
the  question.  It  is  matter  of  evidence,  but  I  cannot 
treat  it  as  conclusive  evidence.  As  to  the  other  point, 
— whether  the  description  given  of  the  Plaintiff  might 
embarrass  the  Defendant  in  any  process  which  he  might 
have  to  take  out  against  her  for  costs,  no  case  approaches 
this  in  form,  except  Morgans  v.  Bridges  (a).  But  that 
case  really  has  no  bearing  upon  the  present.  There  the 
sheriiF  was  ordered  to  attach  an  individual  by  name. 
He  attached  a  person  whose  christian  name  did  not 
correspond  with  that  of  the  person  whom  he  was 
ordered  to  attach;  but  the  person  whom  he  did  attach 
had  a  brother  whose  name  was  that  of  the  person  whom 
he  was  ordered  to  attach.  Then,  upon  an  action  against 
the  sheriff  for  an  escape,  it  was  held  that  the  sheriff 
was  justified  in  letting  the  party  go;  and,  although  the 


1846. 
GftirriTB 

V. 
RlCKBTTB. 

Judgvunil, 


(a)  1  B.  &  A.  647. 
f2 
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Judffmentm 


party  who  was  attached  had  before  described  himself, 
out  of  Court,  as  having  the  name  of  his  brother,  the 
Court  thought  that  no  reason  whj  the  sheriff  should 
enter  into  the  question, — ^he  being  told  to  attach  a  given 
individual.  It  is  clear  that  in  that  case  no  difficulty 
could  occiur.  It  does  not  appear  to  me  that  in  this 
description  there  is  such  an  absence  of  certwity  as  to 
furnish  solid  ground  for  believing  it  could  enable  the 
Plaintiff  to  escape  from  process. 


I  cannot  make  any  order  that  the  Plaintiff  shall  give 
security  for  costs.  She  is  suing  as  devisee  and  execu- 
trix in  this  Court  to  recover  what  may  be  coming  to 
her  in  that  character  from  the  mortgagee  in  possession. 
The  Plaintiff  produces  her  probate  as  her  title,  and  the 
fact  that  she  is  there  described  as  spinster,  and  not  as 
wif^  does  not,  when  compared  with  the  character  in 
which  she  sues,  involve  such  a  misdescription  as  to 
entitle  the  Defendant  to  call  for  security. 


Motion  refused,  without  costs. 
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FOOKS  V.  WILTS,  SOMERSET,  AND  WEY-     2M  F^b. 
MOUTH  RAILWAY  COMPANY. 

1  HIS  was  a  motion  to  restndn  the  Defendants,  their  a  railway  com- 
servants,   workmen,  and  agents,  from  entering  upon,  JJIJS^tcr^. 
taking  possession  of,  using,  digging,  or  excavating  the  f^/**^*°' 
plot  of  land  in  the  pleadings  mentioned  (exc^t  for  the  railway,  entered 
purpose  of  surveying  or  taking  levels  of  the  said  land»  tot^ey  a^^ 
or  of  probing  or  boring  to  ascerUdn  the  nature  of  the  jj^^^md 
soil,  or  set  out  the  line  of  the  works,  after  giving  to  the  P^be  or  bore 

,  ,     to  ascertain  the 

Plaintiff  not  less  than  three  days'  notice  thereof)  until  nature  of  the 
they  shall  have  given  notice  to  the  Plaintiff  of  their  in-  tbeoratrTiine 
tention  to  take  such  land,  and  shall  have  offered  to  treat  ^^^f  railway, 

'  and  for  that 

for  the  same,  and  until  the  price,  or  purchase-money,  or  purpose  they 
compensation  for  the  same  shall  have  been  agreed  upon,  or  trench  two 
or  otherwise  settled  or  assessed,  and  until  such  purchase-  fourteen^inctea 
money  shall  have  been  paid  or  deposited.  'Y^®  *«J^"J  '^« 

but  they  gave 

It  appeared  that  the  Wilis,  Somerset,  and  Weymouth  the  land  no 
Railway  Company  were  incorporated  by  an  act  passed  J^il^cre^JI^ 
in  1845,  and  were  empowered  to  take  the  plot  of  land  u  required  by 

the  84  th  sec* 

utuated  at  Weymouth,  for  the  purposes  of  their  nulway.  tion  of  the 

The  bill  and  affidavits  stated,  that  the  Plaintiff,  the  consolidation" 

owner  of  the  land,  had  been  absent  from  Weymouth  for  ^*^Jg(^  ^^^^ 

twelve  months  preceding  the  3rd  of  February,  1846,  days  alter  the 

_,_,  ,  n      •      1  ••iii.j   trig  line  was 

and  that  havmg  occasion  to  be  m  that  neignbourhooa  made,  the 
on  the  said  3rd  of  February,  he  then,  for  the  first  time,  S^S'^j^^'^ered 
discovered  that  the  company  had,  by  their  workmen  or  the  fact,  and 

,         ,  ,    ,       nine  days 

agents,  entered  upon  the  plot  of  land  and  removed  the  from  such  dis- 
Burface  of  the  same,  in  a  line  extending  for  upwards  of  hilJ  wd  for  im 
100  yards,  and  nearly  through  the  whole  length  thereof  upon'^th^^^^^ 

davits  on  the 
part  of  the  company,  that  the  surveying  and  setting  out  of  the  line  of  railway  was  completed 
on  the  day  the  trig  line  was  made,  and  that  they  had  no  occasion  to  enter  and  did  not  in- 
tend again  to  enter  upon  the  land  until  they  had  Uken  the  legal  attps  for  permanently 
osiDg  it,  the  Court  refused  the  injunction ;  but  reserved  the  costs. 
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from  north  to  south,  and  had  dug  or  excavated  a  ditch 
or  trench  on  the  land,  for  the  length  of  upwards  of  100 
yards  from  north  to  south ;  and  that  the  Plaintiff  had 
received  no  such  notice  as  the  Companj,  by  the  84th 
section  of  the  Lands'  Ckuses  Consolidation  Act,  were 
bound  to  give. 

The  engineer  of  the  Company,  and  several  of  the 
workmen,  deposed,  that  they  entered  on  the  land  on  the 
29th  of  January,  merely  for  the  purpose  of  surveying 
and  taking  levels  of  the  same,  and  of  probing  and  boring 
to  ascertain  the  nature  of  the  soil  thereof^  and  of  setting 
out  the  line  of  the  works ;  and  that  they  remained  on  the 
land  for  the  space  of  four  or  five  hours  and  dug  a  trig- 
line,  two  inches  deep  and  fourteen  inches  wide,  for  the 
purpose  of  marking  the  centre  of  the  line  of  railway; 
and  that  the  earth  was  only  displaced  and  thrown  along- 
side the  trig-line,  and  was  not  removed  from  the  land. 
The  engineer  also  deposed,  that,  except  for  the  purposes 
aforesaid,  the  Company  had  not  entered  upon  the  land ; 
that  such  work  was  completed  on  the  29th  of  January, 
and  that  they  had  no  intention  of  again  entering  upon  the 
land  to  permanently  use  the  same,  until  they  had  paid 
or  deposited  the  price,  in  the  manner  provided  by  the 
Lands'  Clauses  Consolidation  Act 


Argumini, 


Mr.  Romilly  and  Mr.  Hare^  for  the  Plaintiff,  in  sup- 
port of  the  application,  relied  upon  the  facts  which  were 
not  in  dispute ;  that  the  Company  had  procured  from 
the  Legislature  the  power  of  entering  upon,  and  of  mak- 
ing the  compulsory  purchase  of,  the  land  in  question, 
which  power  was  to  be  exercised  in  a  prescribed  man- 
ner (a),  and  that  the  Company  had  chosen  to  enter  upon 


(a)  Stat.  8  &  9  Vict.  c.  18,  s.  84  (Lands'  Clauses  Consolidation)* 


ArguMimi, 
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the  land,  and  disturb  the  surface  of  the  soil,  without  1945, 

r^ard  to  the  qualifications  with  which  their  power  was  ^^•^' — ' 

accompanied,  and  without  even  allying  the  excuse  of  v. 

accident,  mistake,  or  exigency.    Thej  referred  to  The  mbrskt,  and 

Bioer  Dun  Namgaiim  Company  v.  The  North  Midland  ^"^^^q^. 
BaUway  Company  (a),  Blakemore  v.    The  damorgan' 
shire  Canal  Company  (A). 

Mr.  fFood  and  Mr.  Osbome^  for  the  Company. — The 
act  complained  of  is  too  trifling  in  its  nature  and  ex- 
tent to  require  the  interposition  of  the  Court.  It 
moreover  appears  that  there  is  no  intention  on  the  part 
of  the  Company  to  enter  again  upon  the  land,  without 
pursuing  strictly  their  legblative  powers.  The  work 
which  has  been  done  upon  the  land  was  merely  for  the 
purpose  of  surveying  and  marking  out  the  line  of  the 
railway ;  that  has  been  entirely  completed.  The  Plain- 
tiff  does  not  allege  that  he  has  any  reason  to  believe  the 
Company  are  about  to  enter  again  upon  the  land;  there 
is  not,  therefore,  any  ground  for  an  injunction  to  restrain 
the  Company  from  acts  which  are  not  threatened  or  an- 
ticipated. The  PlaintiflT  ought  to  have  applied  to  the 
Company  fi>r  some  explanation,  and  if  that  had  been 
refused,  he  might  possibly  have  been  justified  in  filing 
hisbilL 

Mr.  Romilly,  in  reply. — The  Plaintiff  can  only  judge 
of  the  intentions  of  the  Company  for  the  future  by  their 
past  conduct.  They  have  thought  proper  to  enter  upon 
tiie  land  without  notice:  if  the  Plaintiff,  when  he  be- 
came aware  of  the  fact,  had  not  applied  to  the  Court,  he 
would  have  afterwards  been  met  with  a  chaige  of  ac- 
quiescence.    The  Company  cannot  be  heard  to  say  that 


(a)  1   Railway  Cases,  135,        (b)  1  Myl.  &  K.  1C2. 
per  Lord  Goitenh^im^  p.  154. 
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the  injury  is  too  trifling  to  call  for  any  remedy,  when 
they  have  accepted  powers  on  the  condition  of  exerdring 
them  in  a  certain  manner.  The  Legislature  has  required 
certain  notices  to  be  given,  and  the  Company,  in  obtain- 
ing their  compulsory  powers,  have  contracted  to  ^ve 
such  notices ;  the  Company  cannot  now  say,  that  what 
the  Legislature  imposed,  and  tlic  Company  contracted 
to  do,  is  too  trifling  to  be  observed. 


Jndymtht, 


Vice-Chancellor  : — 

It  is  to  be  r^retted,  that  the  Company  were  not 
careful  to  pursue  the  forms  pointed  out  by  the  act.  K 
they  had  given  due  notice  of  their  intentions  they  might 
have  effected  their  object,  and  no  question  would  have 


arisen. 


It  appears  that  the  act  which  is  compltuned  of  was 
completed  on  the  29th  of  January,  and  nothing  was  done 
after  that  day.  On  the  8rd  of  February  the  Plaintiff 
went  down  to  ffeymouth^  and  saw  what  had  been  done. 
The  trespass  had  been  then  committed.  The  bill  in  this 
case  was  not  filed  until  the  12  th  of  February ;  this  was 
nine  days  afler  the  Phontifi*  says  that  he  discovered  the 
trespass,  and  fourteen  days  afler  all  the  steps  necessary 
to  be  taken  for  the  purpose  of  Burveying  and  marking 
out  the  line  were  completed.  By  the  affidavits  which 
have  been  made,  it  appears  that  nothing  has  been  done 
by  the  Company  since,  and  that  they  have  no  occasion 
to  enter,  and  do  not  intend  to  enter,  again,  upon  the  land 
until  it  becomes  necessary  to  take  it  for  the  purpose  of 
constructing  the  railway.  It  appears,  therefore,  that 
the  mischief,  if  any,  has  been  done,  and  is  at  an  end. 
I  do  not  see  in  such  a  case  what  would  be  the  use  of 
the  injunction,  or  why  it  should  be  granted     I  shall 
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make  no  order  on  this  motion,  but  resenre  the  006t&    If        ig^^. 
the  Company  should  proceed,  without  acting  according      ^"^^     ' 
to  the  powers  given  them  bj  the  statute,  what  has  v. 

already  been  done  will  be  material  mbrsbt,  and 

Wbtmouth 
Railway  Co. 


1845. 

B AMFORD  V.  BAMFORD.  19<M  2i#i 

1  HIS  was  a  bill  for  dower.     The  Plaintiff  was  the  BUI  for  dower. 
widow  of  Thomas  Bamfordy  who,  under  the  will  of  his  in  possession 
grandfather,  became  at  the  death  of  his  father  in  July  ^^^^^l^^^ 
1832,  seised  to  him  and  his  heirs  of  a  freehold  estate,  at  fU^g  that 

.  her  hosbond 

BuUenoarth  m  Lancashire^  subject  to  a  devise  over  to  had  not  been 
the  other  grandchildren  of  the  testator  in  case  of  the  ^uiteofin. 
death  of  Thomas  Bamford  without  issue.     Thomas  Bam-  ^^^^^  "J  »>>« 

•^  premises;  that 

ford  was,  in  1825,  sentenced  to  fourteen  years'  transpor-  allegation  being 
tation ;  and  it  was  proved  in  the  cause,  by  the  returns  formation  as  to 
of  convicts  at  the  Home  OflSce,  and  by  some  evidence  d^th°wUch** 
from  New  South  Wales,  that  he  died  in  that  settlement  ^^  believed  to 

,  be  correct,  hot 

in  1838.     He  had  no  issue.  afterwards 

found  to  be 

erroneous. 

Decree  for 

ar- 

feadants  were  the  other  grandchildren  of  the  testator,  rears  for  six 

,  years  before  the 

who  had  been  in  possession  of  the  property  from  the  filing  of  the 
death  of  the  father.     The  Defendants  by  their  plea  out'costsr* 
(which  was  afterwards  by  consent  taken  as  an  answer)     Semhie,  If 
averred,  that  Tlunnas  Bamford  had  not  at.  any  time  a  bill^br  dower 
durinfic  the  coverture  been  seised  of  an  estate  of  inherit-  he  groundless, 

^  ^  .       .  .      .         °^  founded  on 

ance  in  the  premises,  for  that  he  had  died  in  the  lifetime  fac^  which  the 
of  his  father,  who  was  the  devisee  of  the  preceding  knew,  or  with 
estate.     This  defence  appeared  to  have  been  founded  ^"m^hf '" 
on  an  erroneous  or  irregular  return  of  convicts  which  h»vc  known,  to 

"  be  untrue,  the 

had  been  made  to  the  Home  OfBce,  whence  the  De-  decree  would 
fendanis  derived  thdr  information;  and  it  was  proved 


The  biU  was  not  filed  until  February  1 843.    The  De-  f^^J^^ 
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that  the  respective  deaths  of  Thomat  Bamford  and  his 
fiither  took  place  at  the  times  which  are  above  stated. 
The  principal  questions  which  remained  were — ^when 
the  arrears  ought  to  commence,  and  whether  the  Phiin- 
tiff  was  entitled  to  her  costs  in  the  suit. 


A.rgwM%t» 


Mr.  Romilly  and  Mr.  Rogersy  for  the  bill,  submitted 
that  the  Plaintiff  was  entitled  to  the  decree  for  assign- 
ment of  dower,  with  the  costs  of  the  suit.  In  a  simple 
bill  for  the  assignment  of  dower,  where  the  dower  had 
not  been  withheld,  and  the  title  of  the  Plaintiff  was  ad- 
mitted, the  Court  gave  no  costs.  Lucas  v.  Cahraft  (a). 
But  this  rule  did  not  apply  to  a  case  in  which,  as  in  this 
case,  the  dower  had  been  many  years  withheld,  and  the 
title  of  the  plaintiff  was  denied.  The  case  then  came 
within  the  ordinary  rule  of  adverse  suits,  in  which  the 
costs  must  follow  the  event:    Worgan  v.  Byder  {b)\ 

1  Boper.  Husb.  &  Wife,  by  Jacob,  156.  Costs  in  such 
cases  were  given  at  law,  under  the  Statute  of  Merton, 
20  Hen.  8,  c  1,  and  Statute  of  Gloucester,  6  Ed.  1,  c  1 ; 

2  Wms.  Saunders,  44  e.,  note  (7) ;  Meggot  v.  Meggot  {c) ; 
Outhtoaite  v.  Ouihwaite  (d).  The  old  law,  as  to  arrears 
in  dower,  gave  the  widow  such  arrears  from  the  time 
her  title  accrued.  Oliver  v.  Richardson  (e).  By  the 
statute  3  &  4  Will.  4,  c  27,  s.  41,  no  more  than  six 
years'  arrears  are  recoverable ;  but  for  that  period  the 
Plaintiff  was  clearly  entitled.  Curtis  v.  Curtis  (/)  was 
also  cited. 


Mr.  Kae  and  Mr.  Chandless,  for  the  Defendants,  argued, 
that  this  case  was  not  distinguished  from  those  within 


(a)  1  Bro.  C.  C.  134. 

(b)  1  V.  &  B.  20. 

(c)  Seton  Decrees,  201. 


(d)  Beames  on  Costs,  22,  n.  (/)• 

(e)  0  Ves.  222. 

(/)  2  Bro.  C.  C,  620. 
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the  general  rule,  as  to  costs  in  bills  for  dower.  The  De- 
fendants had  acted  upon  the  belief  that  the  Plaintiff's 
husband  had  died  in  the  lifetime  of  his  father,  and  there- 
fore without  having  acquired  seisin  of  the  estate ;  this 
mfonnation  they  had  obtained  from  the  office  of  the 
GoTemment,  and  from  the  returns,  which  were  the  best 
evidence  they  could  procure  on  the  subject  The  Plain- 
tiff herself^  by  the  long  delay  in  making  her  claim,  had 
shewn  that  she  had,  at  least  for  several  years,  been  in 
doubt  whether  the  facts  would  establish  it.  He  also 
contended^  that  the  arrears  of  dower  should  be  decreed 
only  firom  the  time  of  demand  by  the  Plaintiff;  and  no 
demand  was  allied  to  have  taken  place  until  a  short 
time  before  the  bill  was  filed :  Lord  Redesdale's  Tr.  on 
Pleading,  98,  Srd  ed. ;  122,  4th  ed. 


1845. 
Bamford 

V. 

Bampokd. 
Argument. 


Vice-Chancellob  : — 

It  IB  true  that,  on  a  bill  to  assign  dower,  the  rule  is 
that  no  costs  shall  be  given  on  either  side ;  but  if  the 
defendant  adds  another  case,  as  by  disputing  the  title  of 
the  plaintiff,  denying  the  marriage,  or  the  seisin  of  the 
husband,  as  in  this  case,  or  sets  up  any  other  ground  of 
defence  on  which  he  fails,  he  may  be  liable  to  pay  the 
costs  of  the  suit  occasioned  by  that  unsuccessful  de- 
fence. If  the  defence  in  this  case  had  been  made  with- 
out any  just  ground,  or  had  been  founded  upon  a  state- 
ment which  the  Defendants  knew,  or  with  reasonable 
diligence  could  have  known,  was  untrue,  I  should  have 
thought  the  Pl^tiff  entitled  to  the  costs  occasioned  by 
such  defence.  It  does  not,  however,  appear  that  the 
Defendants  had  any  means  of  procuring  information  of 
the  time  of  the  death  of  TTiomas  Bamfordy  except  from 
the  office  of  the  Secretary  of  State.  The  information 
i¥hich  they  obtained  from  that  office  was  such  as  to 


Jmdf/mtnt. 
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mislead  them,  and  might  have  misled  any  one  making  a 
similar  inquiry.  The  decree  must  be  made  for  dower, 
with  the  arrears,  not  exceeding  six  years  before  the  bill 
was  filed,  and  without  costs. 


Decree,  This  Court  doth  order,  that  it  be  referred  to  the  Master,  &c.,  to 

inquire  and  state  what  freehold  estates  TTiomas  Bam/ardy  the 
grandson  of  Edmund  Bamford^  the  testator  in  &c.y  became  seised 
of  under  the  will  of  the  said  testator,  wherein  the  Plaintiff, 
Hannah  Bamfordy  widow,  is  entitled  to  dower.  And  it  is  or- 
dered that  the  Master  do  assign  to  the  said  Plaintiff  her  dower  in 
such  estates.  And  the  said  Master  is  to  assign  and  set  out  parti- 
cular lands  or  tenements  for  that  purpose ;  and  after  the  said 
lands  or  tenements  shall  be  set  out  and  ascertained,  it  is  ordered, 
that  the  Defendants  do  deliver  possession  to  the  said  Plaintiff, 
Hannah  Bamfordy  of  the  lands  or  tenements  that  shall  be  so  set 
out  and  ascertained  for  the  said  dower  of  the  said  Hannah  Bam- 
fordy and  the  tenants  thereof  are  to  attorn  and  pay  their  rents  to 
the  said  Plaintiff,  Hannah  Bamfbrd;  and  it  is  ordered,  that  the 
Master  do  take  an  account  of  the  rents  and  profits  of  the  said  es- 
tates, whereof  the  said  Thomaa  Bamford  became  so  seised,  accrued 
from  the  18th  day  of  July,  1837,  being  six  years  prior  to  the 
time  of  filing  the  Plaintiff's  bill,  to  such  time  as  such  lands  and 
tenements  shall  be  as  aforesaid  set  out  and  assigned,  which  have 
been  received  by  the  Defendants,  or  any  of  them,  or  by  any  per- 
son or  persons  by  their  or  any  of  their  order,  or  for  their  or  any 
of  their  use.  And  it  is  ordered,  that  the  Master  do  inquire  and 
state  whether  any  and  which  of  the  said  Defendants  has  or  have 
been  in  the  occupation  of  any  of  the  said  estates,  and  if  so,  he  is 
rean  of  dower,    to  fix  an  annual  sum  by  way  of  occupation  rent  accordingly. 

And  it  is  ordered,  that  one-third  part  of  the  amount  of  such  rents 
and  profits,  which  the  said  Master  shall  find  to  have  been  received 
by  the  said  Defendants  respectively,  be  paid  to  the  said  Plaintiff. 
And  for  the  better  taking  the  said  accounts,  &c.  Usual  direc- 
tions for  production  of  books,  &c.,  and  for  making  to  the  par- 
ties all  just  allowances  :  liberty  to  apply.  And  this  Court  doth 
not  think  fit  to  award  any  costs  of  this  suit  to  either  party  up  to 
this  time. 


Rrferenee  to 
fix  an  occupO" 
Hon  rentf  in 
account  ofar» 
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MATTHEWS  v.  CHICHESTER  ^^^•^•^J''. 

2nd  S^  nth 
fp^^  November. 

1  HE  bill  was  filed  on  the  18th  of  June,  1846.     One  Wbere  the  De. 

of  the  Defendants  demurred,  and  filed  the  demurrer  on  '^^T^"^ 
the  6th  of  July.     On  the  same  day,  it  appeared  by  the  ft^t^c^^rT^^ 
affidavit  of  the  Defendant's  solicitor,  that  a  letter  directed  time  that  a 
to  the  Plaintiff's  solicitor,  informing  him  of  the  filing  of  the  bill  had 
Ihe  demurrer,  was  put  into  the  post,  but  it  did  not  ap-  ^|^^  p^tiffi^ 
pear  that  the  same  was  received  by  the  latter  before  "gniwriyob- 

,  .  ,      tained  an  order 

eight  o'clock  in  the  evening  of  that  day  (a);  nor,  in  asofoonneto 
fact,  before  the  following  day ;   and,  on  the  following  on  or  before  ' 
day,  (the  7th  of  July),  the  Defendant's  solicitor  served  thS?^w^' 
the  PlaintifiTs  solicitor  with  a  formal  notice  of  the  filing  l>«  obtained 

after  twelTe 

of  the  demurrer.    By  the  Order  XXIII  of  the  26th  days  from  the 
of  October,  1842,  it  is  ordered,  that  when  a  solicitor,  J^^^  bnt^*' 
or  party,  shall  cause  a  demurrer  to  be  filed,  he  shall,  T**^  *^**T* 

'       '  ,  ,  '  ,  ^      '   days  from  the 

on  the  same  doy^  give  notice  thereof  to  the  solicitor  time  he  re- 

of  the  adverse  party.     If  the  demurrer  were  taken  to  notice,  the 

be  filed  on  the  day  on  which  it  was  actually  filed,  the  ^y^^' 

twelve  days  allowed  by  the  Order  XL VI  of  May,  1 845,  »P«cial  motion, 

-  ,        _  ,      ,  ^  ,         (made  after  the 

for  settmg  down  the  demurrer  for  argument,  or  serving  expiration  of 
an  order  for  leave  to  amend  the  bill,  expired  on  the  18th  ordeOrestored 
of  July ;  but,  if  the  twelve  days  were  to  be  reckoned  ***®^i5*fS?. 

•^       ,  ,         •'     ,  gave  the  Plam- 

iTom  the  time  that  the  notice  of  filing  the  demurrer  was  tiff  leareto 
given,  then  they  did  not  expire  until  the  19th  of  July,  Lord  Chancei- 
and  the  19th  of  July  being  a  Sunday,  any  proceeding,  ^^I^j^^/Sl; 
which  must  otherwise  have  been  taken  on  that  day,  was,  ^^^^* 
according  to  the  Order  XIII  of  May,  1845,  valid,  if     Siaiement, 
done  on  the  20th  of  July.     On  the  20th  of  July,  the 
Plaintiff,  by  petition  of  course  at  the  Rolls,  obtained  an 
order  for  leave  to  amend  his  bill,  on  or  before  the  3rd 
of  August     On  the  2l8t  of  July,  the  Plaintiff's  solici- 

(a)  See  the  Order  XXII  of  26th  of  October,  1842. 
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tor  served  this  order  to  amend  on  the  Defendant's  soli- 
citor,  and  paid  him  205.  ooets.  On  the  22nd>  the  De* 
fendant's  solicitor  returned  to  the  Pl^tiff's  solicitor 
the  order  and  the  20«.  costs,  stating  that  the  order  had 
been  obtained  too  late.  The  Plaintiff,  on  the  23rd  of 
July,  gave  notice  of  motion  for  leave  to  amend  the  bill, 
or  that  the  demurrer  might  be  taken  off  the  file.  The 
Court  refused  the  motion,  on  the  ground,  as  to  the  first 
alternative  of  the  notice  of  motion,  that  there  was  an 
existing  order  to  amend,  which  was  made  at  the  Solls^ 
and  was  still  in  force ;  and,  as  to  the  second  alterna- 
tive, that  the  Plaintiff,  by  taking  an  office  copy  of  the 
demurrer,  had  waived  the  irregularity  of  the  service  of 
notice,  if  that  irregularity  would  otherwise  have  been  a 
ground  for  taking  the  demurrer  off  the  file,  as  to  which 
point  the  Court  expressed  no  opinion.  The  time  for 
amending  under  the  Rolls  Order  expired  on  the  3rd  of 
August;  and  on  the  4th  of  August,  the  Pkintiff  gave 
notice  of  motion,  that  he  might  be  at  liberty  to  amend 
the  bill,  as  he  might  be  advised,  notwithstanding  the 
time  allowed  by  the  46th  Order  had  expired. 


Nof}.2nd.         Mr.  Romilly  and  Mr.  Grove,  for  the  motion;  Mr. 
Argument.     Kenyan  Parker  and  Mr.  Willcock,  contrk. 


Abf.  1 2^A.     Vice-Chancellor  : — 


Judgment. 


When  this  case  was  before  me,  on  the  3 let  of  July 
last,  I  refused  a  motion  similar  in  substance  to  the  pre- 
sent, without  entering  into  the  merits,  upon  the  express 
ground,  (which  was  taken  by  the  Defendant),  that  the 
Rolls  Order  of  the  20th  of  July  gave  the  Plaintiff  all 
he  asked,  and  that,  whilst  that  order  remained  in  force, 
the  Plaintiff,  who  had  obtained  the  order,  had  no  right 
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to  apply  for  a  repetition  of  it     Whether  that  was  right         i846, 
on  my  part,  I  need  not  now  consider.     But,  if  I  erred,     ^    - 
my  error  will  make  rather  for  than  against  the  Plaintiff,  v. 

for  it  will  entitie  him  to  have  this  case  con»dered  as  a      "' 

rehearing  of  his  motion  of  the  23rd  of  July.    As  it  is,      ^^W^*- 
I  shall  consider  the  present  motion  as  a  new  motion, 
and  treat  it  as  if  I  had  heard  it  in  the  first  week  of 
August. 

As  matter  of  indulgence,  I  think  I  ought  to  restore 
the  bill,  and  give  the  Plaintiff  leave  to  amend  it  The 
46tii  Order  of  May,  1845,  (a  repetition,  in  substance,  of 
the  previous  order  of  August,  1841  (a),  gives  the  Plain- 
tiff twelve  days  from  the  time  of  filing  the  demurrer 
within  which  to  decide  whetiier  he  will  set  down  the 
demurrer  for  argument,  or  serve  an  order  for  leave  to 
amend.  If  he  do  neither,  the  demurrer  is  allowed, 
and  the  bill  is  out  of  Court  But,  in  order  that  the 
Plaintiff  may  have  notice  when  the  demurrer  is  filed, 
the  23rd  Order  of  the  26th  October,  1842,  requires  the 
Defendant,  on  the  same  day  on  which  he  files  his  de- 
murrer, to  give  notice  thereof  to  the  solicitor  of  the  ad- 
verse party — ^the  Plmntiff.  In  this  case  the  demurrer 
was  filed  on  the  6th  of  July,  but  the  notice  was  not 
given  until  the  7th ;  on  the  18th,  the  twelve  days  from 
filing  the  demurrer  expired,  being  only  eleven  from  the 
time  of  the  notice  required  by  the  23rd  Order  of  Octo- 
ber, 1842.  The  next  day  was  a  Sunday ;  and,  if  the 
Plaintiff  had,  on  the  Monday,  applied  to  me  to  restore 
hiB  bill,  upon  the  ground  that  the  Defendant's  irregu- 
larity, in  omitting  to  give  notice  of  the  demurrer  being 
filed  on  the  6th  of  July,  had  deprived  him  of  one  out  of 
the  twelve  days  allowed  him  by  the  practice  of  the 
Court  to  determine  on  the  course  he  should  pursue,  I 

(o)  See  Order  XXXIV  of  August,  1841,  Beavan  Ord.  Can.  174. 
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should^  as  a  matter  almost  of  course,  have  given  him  his 
order.  Instead  of  taking  that  course,  he  took  a  course 
which  it  is  admitted  is  erroneous,  and  it  is  now  (which 
I  treat  as  the  first  week  in  August)  that  he  makes  a 
proper  application,  of  which  he  might  have  given  notice 
on  the  20th  of  Julj,  bj  leave,  if  not  otherwise.  The 
only  question  is,  whether  he  is  to  lose  hb  bill  bj  reason 
of  this  blunder  ?  I  think  not.  Where  a  phuntiff  makes 
a  mistake  in  the  regular  prosecution  of  his  suit,  it  may 
be  right  that  he  should  bear  the  consequences  of  his 
own  mistake.  .  But  the  mistake  which,  in  this  case,  is 
said  to  deprive  the  Plaintiff,  on  the  4th  of  August,  of  an 
order  to  restore  his  bill,  which  he  certainly  would  have 
got  from  me  in  July,  is  not  a  mistake  in  the  regular 
prosecution  of  his  suit,  but  a  mistake  in  his  endeavours 
to  extricate  himself  from  difficulties  into  which  the 
irregularity  of  Defendant  has  forced  him, — the  mistake 
is  not  in  prosecuting  his  suit,  but  in  restoring  himself  to 
a  condition  to  do  so.  I  think  such  a  mistake  should  be 
dealt  with  leniently,  especially  where  the  indulgence 
asked  will  decide  no  right,  but  merely  enable  a  Plaintiff 
to  try  his  right. 


Appeal  to  the 

Lord 
Chancellor, 


The  Defendant  appealed  to  the  Lord  Chancellor. 

The  case  was  argued  for  the  Appellant,  on  the  qucs^ 
tion  of  the  power  or  jurisdiction  of  the  Vice-Chancellor 
to  restore  the  bill,  or  give  the  Plaintiff  leave  to  amend 
his  bill,  after  the  time  appointed  by  the  General  Orders 
of  the  Court  had  expired.  Tlie  stat  8  &  9  Vict,  c  105, 
was  referred  to  on  that  point  (a).  The  Lord  Chancellor 
discharged  the  order  made  by  the  Vice-Chancellor. 


{a)  See  Medhurst  v.  Allisoti,  4  Haro,  479. 
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ISACu 


HUGHES  V.  WILLIAMS. 

Mr.  FREELING  applied  to  the  Court  for  a  direc- 
tion to  the  Clerk  of  Becords  and  Writs,  to  file  the  an- 
swer of  a  Defendant  in  this  cause.  The  liifficulty  had 
arisen  from  an  opinion  enterUuned  in  the  office,  tliat  ac- 
cording to  the  proper  construction  of  the  Order  XLIII 
of  May,  1845,  whereby  it  is  ordered  that  all  commissions 
to  take  answers  are  to  be  made  returnable  ^^  without 
delay,"  the  commission  had  ceased  to  be  effective  if  the 
return  thereto  was  not  made  at  or  before  the  last  return 
day  of  the  term  following  that  in  which  the  commission 
was  issued.  The  commission  in  the  present  case  ha^l 
been  issued  on  the  19th  of  February,  and  the  answer 
was  returned  on  the  2nd  of  June. 


Aih  June* 


The  Order 
XLIII  of  May, 
1845,  which 
directs  that 
comminioiu  to 
take  antwera 
are  to  be  made 
retuniable 
without  delay, 
doea  not  pre- 
clade  the  an* 
awer  from  being 
filed,  although 
delay  may  in 
fact  have  oc- 
curred. 

Statemeni, 


The  Vice-chancellor  said,  that  it  was  not  intended 
by  the  Order  to  impose  any  limit  beyond  which  the  re- 
turn of  such  comims^ions  could  not  be  made.  The 
object  of  the  Order  in  making  the  commission  ^^re* 
tumable  without  delay"  was  to  enable  the  parties  to 
force  on  the  proceedings.  The  Plaintiff  might  attach 
the  Defendant  for  want  of  answer,  when  the  time  for 
answering  had  expired,  but  the  return  might  still  be 
made. 


Judgment, 


VOL.  V. 


H.  W. 
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E?ideoo6  re* 
ceived  at  the 
hearing  of  the 
caote,  and  en- 
tered in  the  de- 
cree, ii  not  ne- 
cesaarily  admia- 
•ible  as  againat 
all  partiea,  on 
inqairiei  before 
the  Master, 
under  the  de- 


Arptment, 


Judgmmt, 


HANDFORD  t;.  HANDFOED. 

JLhE  decree  directed  various  inquiries  before  the 
Master.  All  the  parties  submitted,  that  evidence  in  the 
cause  which  had  not  been  opened  before  the  Court  at 
the  hearing  should  be  entered  as  read ;  but  the  counsel 
for  some  parties  desired  that  the  words  "saving  just  ex- 
ceptions/ should,  in  the  decree,  be  added  to  the  order 
for  entering  the  evidence. 


Mr.  Wray  mentioned  a  case,  in  which  those  words 
had  been  used,  that  the  Master  might  not  consider  that 
he  was  bound  to  receive  all  the  evidence  mentioned  in 
the  decree. 


The  VICE-CHANCELLOR  rcfused  to  introduce  the  words 
"  saving  just  exceptions.'^  He  said  it  was  plain  that  the 
Master  was  not  bound,  upon  inquiries  before  him,  to 
admit  evidence  merely  because  such  evidence  appeared 
on  the  decree  to  have  been  taken  at  the  hearing  of  the 
cause.  Evidence  might  be  admissible  against  one  De- 
fendant, or  for  one  purpose,  and  not  against  another 
Defendant,  or  for  another  purpose.  The  Master  must 
be  governed  by  the  general  rules  of  evidence,  and  not 
consider  himself  bound  to  receive  all  the  evidence  in  the 
decree  indiscriminately  and  for  all  purposes,  only  be- 
cause he  has  found  it  in  the  decree. 


Mr.  RomiUy,  Mr.  fValpok,  Mr.   Willcochy  and  Mr. 
Speedy  for  other  parties. 
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GARRARD  v.  LORD  DINORBEN. 

1  HIS  was  a  suit  for  the  administration  of  the  estate  of 
the  Duke  of  Sussex.  There  was  no  real  estate.  The 
personal  estate  had  been  applied  in  the  payment  of  the 
debts  bj  specialty,  and  ample  contract,  all  of  which  had 
been  paid  in  full,  together  with  interest  on  the  debts 
bearing  interest  There  remuned  a  surplus  of  about 
10,750L  Upon  this  surplus  two  claims  were  made ;  a 
daim  of  lO^OOOil,  and  interest,  due  upon  a  voluntary 
bond ;  and  a  daim  for  interest,  under  the  Order  XL VI 
of  August,  1841,  by  simple  contract  creditors  whose 
debts  did  not  by  law  bear  interest  If  either  of  these 
claims  should  be  satisfied,  assets  would  not  be  lefl  for 
the  other. 


184G. 


4SkJufy. 


In  the  adminif. 
tntion  of  ai- 
leU,  a  Tolnn- 
tary  bond  it  to 
be  preferred  to 
interest  npon 
debta  not  by 
law  carrying 
interesti  pay* 
able  under  the 
46th  Order  of 
Angnst,  1S41. 

Stutemeni, 


Mr.  Russell  and  Mr.  Rogers,  for  the  creditor?. 


JlT0UKtSKip 


The  voluntary  bond*  although  as  between  the  obligor 
and  the  obligee  a  specialty  debt,  does  not,  as  against 
creditors,  stand  even  so  high  as  a  dmple  contract  debt 
An  obligation  created  by  the  testator  in  his  lifetime,  is 
preferred  to  a  benefit  given  by  his  will,  and,  therefore,  a 
voluntary  bond  takes  priority  to  a  legacy;  but  it  is 
postponed  to  all  diums  which  either  creditors  of  the 
obligor  are  entitled  to  make  against  him  or  his  estate. 

Mr.  Tmnqf  and  Mr.  Liogdf  fyr  the  executors. 


The  cases  c^  Lomas  v.  fVr^ki(a)  and  Watson  v. 
Parker  {b)  were  cited. 


(a)  2  MyL  &  K.  769. 


{h)  6  Bear.  283. 


q2 
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Gakkako 

DiNOKBUr. 


Judgment. 


Vice-Chancbllor  : — 

The  object  of  the  46th  Order  was  to  prevent  the  in- 
justice which  oilen  followed  from  the  decree  of  the 
Court  preventing  the  creditor  from  enforcing  his  demand 
at  law,  and  thereby  delaying  the  payment  of  the  debt. 
The  Order,  thereforei  declares  that  the  creditor  shall  be 
entitled  to  interest  upon  his  debt,  out  of  any  assets  which 
may  remiun  aflcr  satisfying  the  costs,  the  debts  esta- 
blished, and  the  interest  payable  by  law.  The  interest 
on  the  other  debts  not  carrying  interest  is  a  bounty 
given  to  the  creditor  out  of  the  fund,  which,  but  for  the 
Order,  would  have  gone  to  the  debtor.  The  bond,  in 
this  case,  though  voluntary,  is  still  a  debt  to  be  paid  out 
of  the  assets,  and  the  interest  upon  it  was  recoverable 
before  the  26tli  Order. 


l4iA  Dec. 

Notice  of  mo* 
Hon  by  one  of 
two  Defend- 
ants to  dismifls 
the  bill  for 
want  of  prose- 
cution.   Hie 
PlaintifT  there- 
upon  filed  a 
replication  to 
the  answer  of 
that  Defend- 
ant; the  other 
Defendant  had 
not  appeared. 
On  the  motion 
being  made,  the 
Plaintiff  under- 
took to  dismiss 
the  bill  against 
the  other  De- 
fendant, where- 
upon the  Court 
refused  the 
motion,  but 
ordered  the 
costs  to  be  paid 
by  the  Plaintiff. 


HEANLEY  t?.  ABRAHAM. 

X  WO  Defendants  were  named.  One  Defendant  an- 
swered, and|  after  the  expiration  of  the  time  allowed  for 
the  next  step  by  the  Plaintiff,  moved  to  dismiss  the  bill 
for  want  of  prosecution.  After  the  notice,  and  before 
the  motion,  the  Plaintiff  filed  a  replication.  The  other 
Defendant  had  not  appeared. 


Mr.  Metcalfey  for  the  motion,,  submitted,  that  the 
plication  to  the  answer  of  one  of  two  Defendants  was 
not  any  advance  in  the  proceedings,  and  was  no  answer 
to  the  motion.  The  replication  was  not  in  the  form 
required  by  the  93rd  Order  of  May,  1845,  providing 
for  the  manner  in  which  the  cause  was  to  be  proceeded 
with  against  tlie  other  party.  By  the  93rd  Order,  the 
Plaintifi*  could  only  file  one  replication ;  and  filing  that 
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replication  to  the  answer  of  one  Defendant  only  was        ig^^, 

placing  an  impediment  in  the  way  of  the  csivuae,  and  not  ^    '     " 
advancing  it.  v. 

Abraham. 

Mr.  Ghsse,  for  the  PkintiiT,  undertook  toJiambs  the  ^^y«»«^ 
bill  against  the  other  Defendant. 


ViCE-ChANCELLOR  : —  JudymemL 

That  removes  the  difficulty.  Upon  that  undertaking 
no  order  on  this  motion ;  except  an  order  that  the  costs 
be  paid  by  the  Plaintiff. 


KANKEN  V.  HARWOOD.  i&^*'^ 

EANKEN  t;.  BOULTON.  "*' 

v/Nihe  25  th  of  November,  1845,  Thomas  Kirk  brought  A  creditor  t«. 
his  action  against  Benjamin  Harwood,  and  recovered  ^Jnt,  and  laed 
judgment.     Judgment  was  signed  on  the  9th  of  Decern-  Jg^*^  ®^ 
ber,  1845,  and  thereupon  a  writ  of  fi.  fa.  was,  on  the  thereupon,  in 

,  the  lifetime  of 

10th  of  December,  delivered  to  the  sheriff  of  Middlesex^  hit  debtor,  and 
to  which  writ  the  sheriff  returned  nulla  bona.     On  the  ^  ^^  handTof 
2nd  of  April,  1846,  a  writ  of  fi.  fa.  on  the  same  judg-  JJj  '^'^^f^ 
ment,  endorsed  to  levy  522L  9$.  8^.,  was  sued  out,  di-  the  debtor  died, 
rected  to  the  sheriff  of  Surrey ^  and,  on  the  7  th  of  April,  afterwards 
the  latter  writ  was  placed  in  the  hands  of  the  officer  of  JJjf^f ^^ 

eauitable  niort« 
K>gee  of  certain  parts  of  the  real  and  personal  estate  of  the  debtor  against  his  devisee  and 
cxecator,  for  the  sale  of  the  mortgaged  propertyi  and  if  the  proceeds  of  sach  sale  shonld  be 
insoffident  to  satisfy  the  PlaintiflTs  debt,  then  for  an  account  and  application  of  the  general 
penonal  and  real  estate  of  the  testator,  in  a  due  course  of  administration.  After  this  de- 
cree the  judgment-creditor  levied,  under  the  fieri  facias,  on  goods  left  bj  the  debtor.  The 
executor  thereupon  moved  for  an  injunction  to  restrain  execution,  which  the  Court  refused 
on  two  gnmnda-— first,  because  the  decree  for  an  account  and  administration  of  the  general 
citite  was  not  absolute,  but  was  conditional  on  the  mortgaged  property  proving  insufficiei^t 
to  satisfy  the  Plaintiff's  demand;  and  secondly,  because  the  judgment-creditor  acquired  a 
riglit  to  the  goods  of  the  debtor,  by  virtue  of  the  writ  of  fieri  facias,  from  the  teste  of  the 
wit,  asd  therefore  panunoimt  to  the  right  of  the  executor. 
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the  sheriff  of  Surrey  for  execution.  On  the  6th  of 
April,  the  day  before  the  laat  writ  was  deUyered  to  the 
sheriff,  Betyamin  Harwood  died. 

In  April,  1842,  during  the  lifetime  of  Befgamm  Har- 
wood,  a  suit  had  been  inetituted  by  the  Flaintifi;  who 
was  an  equitable  mortgagee  by  deposit  of  deeds  or  in- 
struments of  certain  leasehold  premises  and  shaies^  and 
was  second  mortgagee  of  freehold  and  other  property, 
against  Benjamin  Harwood,  the  mortgagor,  and  certain 
trustees  for  sale  of  the  same  property,  appointed  by  a 
deed,  to  which  Harwood,  the  other  mortgagees,  and  the 
Plaintiff,  were  parties.  The  bill  prayed  an  account  of  what 
was  due  to  the  Plaintiff,  and  payment;  or,  on  default,  that 
the  mortgaged  property  might  be  sold,  and  the  mortga- 
gees, including  the  Plaintiff,  pud  out  of  the  proceeds,  ac- 
cording to  their  priority.  Upon  the  death  of  Betyamin 
Harwood,  the  Plaintiff  filed  his  bill  of  revivor  and  sup- 
plement against  C  BouUon,  the  sole  acting  devisee  and 
executor  under  the  will  of  Benjamin  Harwood,  praying 
that  the  suit  might  stand  revived,  and  the  Plaintiff 
might  have  the  benefit  thereof^  and  that  the  Defendant, 
C  Botdton,  might  admit  assets  of  the  estate  of  Beryamin 
Harwood,  or  that  the  necessary  accounts  might  be  taken 
of  his  real  and  personal  estate,  come  to  the  hands  of  the 
Defendant,  and  that  the  same  might  be  applied  in  pay- 
ment of  the  Plaintiff's  debt,  and  of  the  other  specialty 
creditors  of  Benjamin  Harwood,  in  a  due  course  of  ad- 
ministration. 


The  Defendant,  C  BouUon,  the  executor,  by  his  an- 
swer to  the  supplemental  bill,  stated,  that  the  personal 
estate  of  Benjamin  Harwood,  when  entirely  realised, 
would  not,  as  he  believed,  produce  100/. ;  that  Benja- 
min  Harwood  was,  at  the  time  of  his  death,  a  prisoner 
fbr  debt,  subsisting  on  the  county  allowance ;  and  that 
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he  had  no  real  estate  whatsoeverj  except  that  comprised 
m  the  mortage. 

On  the  6tli  of  June,  1846,  a  decree  was  made  in  both 
causes,  and  thereby,  afler  directing  an  account  of  what 
was  due  to  the  Plaintiff  and  the  other  mortgagees  req>ect* 
ifelj,  it  was  by  consent  ordered,  that  the  whole  of  the 
freehold  and  copyhold  hereditaments,  and  the  leasehold 
premises  and  shares,  should  be  sold ;  and,  aftergiving  the 
Pkmtiff  Uberty  to  bW,  and  providing  for  the  payment  of 
the  purchase-money  in  the  several  events  of  the  property 
being  sold  with  or  without  the  concurrence  of  the  first 
mortgagees,  or  of  the  Flaintifi^  or  any  other  parties  be- 
coming the  purchasers,  it  was  ordered,  that  if  the  monies 
which  should  arise,  and  which,  in  respect  of  the  rents 
and  profits  received  by,  or  on  account  or  for  the  use  of, 
the  Defendants,  (the  trustees  for  sale),  should  be  pud 
into  Court,  as  thereinbefore  directed,  should  not  be 
Buffident  to  pay  unto  the  Plaintiff  what  was  due  to  him 
upon  his  said  securities,  including  the  costs;  and  if 
the  Defendant,  C.  Baulton,  should  not  admit  assets  of 
Benjamin  Harwood,  the  mortgagor  and  testator,  come  to 
his  hands,  su£Scient  to  pay  what  might  remain  due  to  the 
Plaintiff  for  principal,  interest,  and  costs,  upon  or  in  re- 
spect of  his  said  securities ;  then  the  Master  was  to  take 
an  account  of  the  personal  estate  of  Benjamin  Har^ 
ttoody  come  to  the  hands  of  the  Defendant,  C  Boulton, 
&C.  And  it  was  ordered,  that  the  Master  should  also 
take  an  account  of  what  was  due  for  the  said  testator's 
specialty  debts  and  funeral  expenses.  And  the  Court 
did  thereby  order  and  decree,  that  the  said  personal 
estate  should  be  applied  in  payment  of  what  should  re- 
main due  to  the  said  Plaintiff  for  principal,  interest,  and 
costs  on  his  said  securities,  and  of  what  should  be  re- 
ported due  on  the  other  8])ecialty  debts  of  the  testator, 
and  funeral  expenses,  in  a  due  course  of  adininistnition ; 


1846. 


SUUfmtiU. 
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and  in  case  the  said  personal  estate  should  not  be  suffi- 
cient for  that  purpose,  then  the  Master  was  to  inquire 
and  state  whether  the  testator,  at  the  time  of  his  death, 
was  seised  of  or  entitled  to  any  freehold  or  copyhold 
estate,  other  than  those  comprised  in  the  said  securities 
of  the  Plaintiff;  and  if  he  should  find  that  the  testator 
was  eo  seised  or  entitled,  then  the  Master  was  also  to 
distinguish  between  such  parts  thereof  (if  any)  as  passed 
by  the  will  of  the  testator,  from  such  parts  thereof  (if 
any)  as  did  not  pass  by  his  wilL  The  receiver  appointed 
in  these  causes  was  thereby  ordered  to  pass  his  accounts 
before  the  Master :  further  directions  and  costs  were  re- 
served, and  liberty  was  given  to  all  parties  to  apply. 


On  the  Ist  of  July,  the  sheriff  of  Surrey,  under  the 
writ  of  fi.  fa.  in  his  hands,  took  possession  of  certain  fur- 
niture and  effects,  formerly  belonging  to  Bergamm  Har- 
wood,  which  were  in  his  house  at  Streatham,  at  the  lime 
of  his  death,  and  had  been  since  locked  up  in  the  same 
house.  On  the  2nd  of  July,  the  Defendants,  Kirk  and 
the  sheriff,  were  served  with  notice  of  the  decree  of  this 
court,  of  the  6th  of  June. 


jni^  mh. 


The  executor  of  Benjamin  Hartoood  now  moved  for 
an  injunction  to  restrain  the  sheriff  from  proceeding  to 
remove  or  sell  the  furniture  and  effects  seized  by  him 
under  the  fi.  fa.,  and  to  restrain  the  Defendant  Kirk  from 
proceeding  in  the  action. 


Argument, 


Mr.  RomiUy  and  Mr.  Pok,  for  the  motion. — It  is  the 
rule  of  tfie  Court,  when  it  has  taken  upon  itself  the  ad- 
ministration of  assets,  to  restrain  all  proceedings  at  law 
against  such  assets,  and  permit  parties  having  claims 
ou  the  estate  to  come  in  under  the  decree.     '^  It  is  fully 
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settled,"  Lord  Eldon  bsljs,  in  Drewry  y.  niacker(a)f 
that  ''a  creditor  seeking,  and  not  hamng  yet  obtained^ 
satififaction  at  law,  shall  not  be  suffered  to  proceed  there.'* 
And,  again,  in  the  same  case,  ^'  Ailer  a  decree  for  the 
administration  of  assets,  those  who  make  a  demand  which 
they  have  yet  to  recover  against  those  assets  must  come 
in  under  that  decree  ^  {b).  The  Court  does  not,  in  thus 
administering  the  assets,  deprive  the  creditor  of  any 
legal  right  which  he  has  acquired,  but  it  enables  him  to 
bring  into  equity  all  his  legal  rights.  fVhittaker  y* 
Wright  {e).  If,  therefore,  it  be  the  fact,  which  the 
Plaintiff  does  not  admit,  that  the  judgment  creditor  has 
acquired  a  right  to  these  goods,  under  the  writ  of  fi.  fa», 
the  effect  of  the  injunction  will  not  be  to  deprive  him  of 
that  right,  but  the  Court  will  give  effect  to  it,  under 
the  decree.  It  was  not  only  the  right,  but  the  duty  of 
the  executor,  to  apply  to  this  Court  for  the  protection 
of  the  assets,  against  the  proceedings  at  law.  Clarke 
V.  Ecarl  of  Ormonde {d)i  the  case  ot Lee  v.  Park  {e)  was 
also  cited. 


184G. 


Rankbn 

V, 

Harwood. 
Ranksn 

V. 
BODLTON. 

Argmrntent, 


Mr.  RoU  and  Mr.  J.  H.  Taylor^  for  Thomas  Kirh^ih^ 
creditor. — The  case  on  which  the  Court  restrains  pro- 
ceedings is  where  they  are  brought  against  the  executor. 
The  present  proceeding  is  not  agdnst  the  executor.  The 
goods  of  the  testator  were  bound  at  the  teste  of  the  writ ; 
the  creditor  then  acquired  a  perfect  right  to  take  the 
goods  in  execution,  and  that  right  is  not  defeated  by  the 
death  of  the  testator.  Bragner  v.  Langmead(^f\  Fann 
V.  Atkinson  (y ),  Calvert  v.  Tomlin  (A),  and  the  cases  cited 
1  Wms.  Saunders,  219/,  5th  ed.     According  to  the 


(a)  3  Swans.  544. 
{b)  lb. 

(c)  2  Hare,  310. 
{d)  Jac.  lOe. 


(e)  1  Keen,  714. 
(/)  7  T.  R.  20. 
Iff)  Willes,  Rep.  427. 
(A)  d  Ding.  1. 
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common  law^  the  goods  belonging  to  the  debtor  at  the 
date  of  the  writ  might  have  been  taken  by  the  sheriiF, 
even  in  the  hands  of  a  subsequent  purchaser  (a).  Boucher 
y.  Wiseman  (b).  The  stat  29  Car.  2,  c.  3,  s.  16,  was 
passed  to  remedy  the  inconvenience  of  that  rule ;  and  hj 
that  statute  it  is  provided,  that  the  writ  shall  not  bind 
the  goods,  but  from  the  time  of  its  delivery  to  the  she- 
riff:  this  act  has  been  construed  to  extend  only  to  pro- 
tect purchasers  (c).  This,  moreover,  is  not  the  case  of 
an  ordinary  creditor's  suit :  there  is  no  decree  for  the 
benefit  of  all  the  creditors.  The  amount  of  debts,  as  in 
a  general  administration  suit,  is  under  this  decree  to  be 
taken  only  in  case  the  estate  shall  be  insufficient  to  pay 
the  Plaintiff  his  debt ;  and  it  is  impossible,  upon  a  con- 
tingent decree  of  that  nature,  to  restrain  the  proceedings 
at  law,  which  may  be  the  only  proceedings  of  which  the 
creditor  can  have  any  benefit  ((f). 


July  18M. 

Judgment, 


Vice-Chancellor  : — 

The  state  of  the  case  appears  to  be  this : — At  the 
death  of  the  testator,  Kirky  the  creditor,  had  an  option 
to  sue  out  a  scire  facias  against  the  executor,  or  (passmg 
by  the  executor  altogether,  and  by  force  of  the  proceed- 
ings had  in  testator's  lifetime)  to  take  in  execution  Har- 
woocTs  goods  in  whosesoever  hands  they  might  be, — even 
in  the  hands  of  the  executor  himself.  Kirk  has  chosen 
to  pursue  the  latter  course ;  and  the  question  is,  what  is 
the  position  of  the  executor  with  respect  to  the  assets? 
To  explain  this — let  it  be  supposed  that  the  writ,  which 
issued  on  the  2nd  of  April,  had  been  put  into  the  hands 
of  the  sheriff  in  the  lifetime  of  Harwood.     In  that  case, 


(a)  Anon,,  Cro.  Eliz.  174. 

(b)  W.  440. 

(c)  1  Wins.  Saunders,  2 lS>g, 


5th  ed. 

(d)  See   Brooh  v.  RcyuMi 
]  Bio.  C.  C.  18,3. 
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the  goods  would  have  been  bound  at,  and  ever  sinoe, 
the  death  of  the  testator.  There  never  could  have  been 
an  instant  of  time  during  which  the  executor  could  have 
dealt  with  the  assets,  unless  in  market  overt,  (an  excep- 
tion in  fiivour  of  purchaser  only),  so  as  to  have  prevented 
Kirk  from  taking  them  in  execution.  If  the  executor 
had  sold  them  by  private  contract,  to  raise  money  for 
any  purpose  of  administration,  or  had  delivered  them  to 
a  creditor  of  testator  in  satisfaction  of  a  debt.  Kirk  might 
have  followed  them.  And  this  Kirk  might  do,  without 
noticing  the  executor.  It  isy  therefore,  strictly  true, 
(whatever  the  consequences  may  he),  that  at  the  death 
of  the  testator,  supposing  the  writ  to  have  been  then  in 
the  hands  of  the  sheriff.  Kirk  had  a  dominion  over  tlie 
goods  paramount  to  that  of  the  executor ;  or,  in  other 
wordfl^  the  amount  of  the  assets  of  the  testator,  over 
which  the  executor  had  dominion  adverse  to  KirVs  right, 
was  the  amount  of  the  gross  assets,  minus  the  amount  of 
Kirk^i  daim.  On  this  point  I  may  refer  to  Viner^s 
Abridgment,  tit  '^Execution;''  1  Savnders,  219,  where 
I  believe  the  whole  law  on  the  subject  is  stated.  The 
circamstance  that  the  writ  was  not  put  into  the  hands  of 
the  sheriff  until  the  death  of  Hartoood  does  not  (in  point 
of  reasoning)  make  any  difference,  because  the  writ, 
when  put  into  the  hands  of  the  sheriff,  took  effect  as 
from  the  teste  of  the  writ,  and  was  effectual  by  means 
of  the  proceedings  had  in  the  testator's  lifetime. 


1846. 


BOULTON. 


A  further  observation  to  be  made  in  considering  the 
case  is  this: — The  creditors  have  no  equity  indepen- 
dent of  the  decree.  However  courts  of  equity  may  en« 
courage  suits  for  the  general  administration  of  estates, 
because  they  produce  equality  amongst  creditors,  the 
equity  arises  wholly  out  of  the  decree.  The  decree  is  said 
to  be  a  judgment  for  benefit  of  all  the  creditors ;  and  the 
Coui*t  stays  proceedings  at  law  only  because  that  decree 


222 


CASES  IN  CHANCERY. 


1846. 


JudgmanL 


cannot  be  carried  out  if  the  creditors  are  allowed  to  pro- 
ceed at  law.  I  should  state,  however,  that  I  do  not 
regard  the  above  observations  as  necessarily  conduave 
upon  the  question  before  me.  I  have  no  doubt  that  a 
creditor,  who,  at  the  death  of  the  testator,  was  in  the  same 
position  as  Kirhy  might,  for  the  purposes  of  a  motion 
like  this,  be  held  to  have  lost  his  advantage  by  delay,  in 
prosecuting  his  rights  at  law,  and,  perhaps,  by  other  cir- 
ciunstances.  But  the  case  I  have  to  deal  with  is  one  in 
which  the  creditor,  having  by  diligence  got  a  judgment 
against  the  testator  in  his  lifetime,  has  actively  prose- 
cuted that  judgment  in  a  way  which  gives  him  the  right 
I  have  already  adverted  to.  The  rights  and  powers  of 
the  executor  are,  from  the  beginning,  subject  to  the 
rights  which  the  diligence  of  the  creditor  has  thus  con- 
ferred upon  him  in  the  lifetime  of  the  testator;  and  the 
assets  which  the  executor  has  the  power  to  bring  for 
general  administration  are  subject  to  these  rights.  In 
the  case  of  Lee  v.  Park  (a).  Lord  Langdale  appeani  to 
have  doubted  Lord  EldarCs  intimation  of  the  law  in 
Clarke  v.  L,ord  Ormonde  (ft),  which,  if  Lord  Langdak^i 
doubt  be  well  founded,  is  in  favour  of  the  creditor  here. 
Some  important  observations  upon  that  head  are  to  be 
found  in  Lord  Lyndhurs€s  judgment  in  Vernon  v.  TM- 
lusson  (c). 


I  can  find  no  case  in  which  the  point  has  arisen ;  but 
I  cannot  think  I  ought,  in  such  a  case  as  the  present,  to 
deprive  a  creditor  of  the  benefit  the  law  gives  him. 
Being  of  this  opinion  on  that  point,  I  shall  abstain  from 
saying  whether  the  circumstance  that  the  decree  is  con- 
tingent does  not  lead  necessarily  to  the  same  condufflon. 


(a)  1  Keen,  714. 

(/>)  Jac.  108. 

(c)  PhU.  4G6.    See  Giles  v. 


Groter^  9  Bing.  128,158,  which 
was  not  cited  m  the  argumeDt* 
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Motion  referred,  with  oosta,  to  be  paid  by  the  Defend- 
aat»  the  executor,  to  the  judgment  creditor  and  the  ahe- 
liff ;  but  the  costs  of  the  executor,  and  the  costs  paid  by 
him,  to  be  costs  in  the  cause. 


The  motion  for  the  injunction  was  reheard  before 
the  Lord  ChariceUor^  on  the  25th  of  July,  1846,  when 
his  lordship,  without  expressing  any  opinion  on  the 
question,  whether  the  writ  of  execution  sued  out  by  the 
creditor  gave  him  a  right  to  the  goods  paramount  to 
that  of  the  executor,  refused  the  motion,  upon  the 
form  of  the  decree,  which  did  not  give  the  pUiintiff  an 
absolute  or  unconditional  right  to  go  in  and  prove  his 
debt. 


IMd. 


BOULTOK. 

Appeal  to  ike 

Lord  Clffii- 

celior. 


ROBERTSON  v.  SOUTHGATE. 


The 


bill  was  filed  by  Robertson  on  the  6th  of  Decern-  Where  a  De- 
ber,  1843,  against  James  Webb  Southgate  and  Henry  comef  bmnk- 
Southffote,  and  sought  a  declaration  that  articles  of  part-  h]|^^arawmd^ 
nership  made  between  Robertson  and  Henry  Soidhgate  *•>«  ^^^*  ""^  ■ 
might  be  declared  fraudulent  and  void     On  the  14th  of  bill  it  filed  by 
December,  1843,  before  his  answer  had  been  put  in,  against  the  ai- 
Henry  Southgate  became  bankrupt      On  the  4th  of  SS!k^pf  ^. 
January,  1844,  a  joint  fiat  in  bankruptcy  issued  against  fendant,  stating 
Robertson  and  Henry  Southgate^  as  partners,  under  which  it  is  not  proper 
Harmer  and  fFoodman  were  chosen  assignees.     The  se-  ^^  ^^^^  ^^ 
paiate  fiat  against  Henry  Sauthffate  was  afterwards  an-  ^^^"^^ 
nulled  by  the  Court  of  Review,  and  the  proofs  and  process  to  com- 

^  pel  the  bank- 

rupt himself  to 
•osiier  the  original  bill.  It  is  the  same  where  both  the  Plaintiff  and  Defendant  become 
bmkmpt  before  the  Defendant  has  answered  the  bill,  and  the  supplemental  bill  is  filed  by 
the  asugnees  of  the  Plaintiff  against  the  assignees  of  the  Defendant.  The  clerk  of  record 
tod  writs  will,  in  snch  cases,  give  the  nsoal  certificate  for  setting  down  the  cause,  without 
so  J  answer  fiom  the  bankrupt  being  on  the  file. 
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proceedings  transferred  under  the  jomt  fiat    Both  of 
the  bankrupts  obtained  their  oertifioates.      In  June, 

1845,  certain  of  the  creditors  obtained  leave  to  prose- 
cute the  suit  in  the  names  of  the  assignees.    In  March, 

1846,  the  original  bill  was  amended ;  and  a  supplemental 
bill  was  filed  in  the  names  of  Harmer  and  Woodman, 
the  creditors'  assignees,  against  JameM  Webb  SouUigate — 
the  o£Scial  assignee  being  also  made  a  Defendant,  pray- 
ing that  the  Plaintiffs  might  have  such  or  the  like  relief 
agfunst  Jame$  Webb  Soutkffote,  as  Robertson  might  have 
had  if  he  had  not  become  bankrupt,  and  might  have  the 
benefit  of  the  original  suit  and  the  proceedings  therdn. 
The  Plaintiflb  in  the  supplemental  bill  then  issued  an 
attachment  in  the  name  of  the  Plaintiff^  in  the  original 
suit  against  the  Defendant,  Henry  SouthgaUy  for  want  of 
his  answer  to  the  original  bilL 


Argmmmi, 


Mr.  Romilfy  and  Mr.  Torriano  moved  to  dischaige 
the  attachment,  or  stay  the  proceedings  agidnst  the  De- 
fendant, Henry  Sovthgate.  The  answer  of  the  bankrupt 
could  not  aid  the  Plainti£  His  interest  had  entirely 
passed  to  his  assignees,  who  were  parties  to  the  suit;  and 
he  is  no  longer  a  necessary  party.  In  such  a  case,  it 
is  irregular,  and  an  abuse  of  the  process  of  the  Court, 
to  sue  out  an  attachment  for  want  of  answer  against  the 
bankrupt  The  irr^ularity  is,  moreover,  aggravated 
by  the  fact,  that  the  process  is  taken  out  at  the  suit  of 
a  Plaintiff  who  has  himself  become  bankrupt  They  re- 
ferred to  De  Minckuniz  v.  Udney  (a),  as  to  the  difficulty 
of  raising  the  fact  of  bankruptcy  by  way  of  defence. 


Mr.  Kenyon  Parker  and  Mr.  Green,  for  the  Plain- 
tiffs.— It  is  necessary  that  the  bankruptcy  should  ap- 


(a)  16  Ves.  466. 
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pear  on  the  record  in  the  original  suit.  As  the  case 
stands,  the  derk  of  records  and  writs  would  not  deliver 
his  certificate,  to  enable  the  Plaintifis  to  set  down  the 
cause,  inasmuch  as  it  would  appear  that  one  of  the  De- 
fendants had  not  answered  the  bill,  and,  therefore,  that 
the  bill  was  incomjdete.  The  Defendant  might,  bj  a 
plea  or  a  short  answer,  state  the  fiict  of  his  bank- 
mptcj.  The  formal  and  proper  course  for  the  Defend- 
ant is  to  plead  his  bankruptcy.  Thmer  ▼.  Robiman  (a). 
The  fact  then  appears,  and  the  Plaintifis  can  proceed 
r^ularly  with  the  suit.  The  bankruptcy  does  not  cause 
an  abatement.  Leev,Lee{b\  The  Plaintifis  may  still 
proceed  to  make  the  pleadings  perfect:  thus,  it  has  been 
held  that  the  bankrupt's  answer,  filed  before  the  bank- 
ruptcy, may,  after  the  bankruptcy,  without  any  irregu- 
krity,  be  refused  for  scandal  and  impertinence.  Booth 
V.  Smith  (e).  The  Plaintiffs  proceed  in  their  character 
of  assignees  of  the  original  Plaintiff:  they  are  entitled 
to  the  benefit  of  the  proceedings  which  had  been  taken 
before  the  bankruptcy ;  and  one  incident  is,  their  right 
to  use  the  name  of  the  bankrupt  Plaintiff,  so  fiir  as  may 
be  necessary,  to  perfect  the  record. 


1846. 

ROBKKTION 

r. 

SO0THOATK. 

Arffumeni, 


Vice-chancellor  : — 

This  is  an  application  by  the  Defendant  to  discharge 
an  attachment  issued  against  him  for  want  of  an  answer, 
or,  in  the  alternative,  to  stay  the  proceedings  against  hiuL 
It  appears  that  the  Defendant  became  bankrupt  before 
putting  in  his  answer.  On  the  bankruptcy  of  a  de- 
fendant, the  plaintiff  may,  without  being  irregular,  call 
for  an  answer,  and  thereby  put  the  defendant  to  insist 


Nov,  21«f. 

4p  ^VvSflv  ^^W^M  # 


(a)  1  Sun.  &  Stu.  3.  (b)  1  Hare,  617. 

(c)  3  Sim.  689. 
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upon  his  bankruptcy  by  plea  or  answer.  But  if,  in 
such  a  case,  the  plaintiff,  instead  of  proceeding  on  the 
record  as  it  stands,  files  a  supplepiental  bill  against  the 
assignees  of  the  bankrupt  in  that  character,  it  is  not 
regular — at  least  it  is  not  proper — ^for  the  plaintiff,  afler 
taking  that  step,  to  sue  out  process  of  contempt  against 
the  bankrupt  for  want  of  his  answer  to  the  original 
bill  in  which  the  bankruptcy  is  not  in  issue.  The  pro- 
ceeding is  not  consistent  with  the  fact,  which  is  put 
upon  the  record  by  the  supplemental  bill — the  fact  of 
the  bankruptcy.  Nor  is  the  proceeding  in  any  way 
necessary,  for  when  the  bankruptcy  thus  appears,  the 
derk  of  records  and  writs,  as  a  matter  of  course,  will 
issue  the  usual  certificate  for  setting  down  the  cause 
without  the  bankrupt's  answer.  So,  where  the  plain- 
tiff and  defendant  both  become  bankrupt,  and  different 
assignees  are  appointed,  and  a  bill  is  filed  by  the  plain- 
tiff's assignees  against  the  defendant's  assignees,  to 
have  the  benefit  of  the  suit.  In  the  case  before  me,  the 
same  persons  are  assignees,  both  of  the  bankrupt  Plain- 
tiff, and  of  the  bankrupt  Defendant;  and  there  is  no 
doubt,  that,  before  the  supplemental  bill  was  filed,  pro- 
ceedings  to  compel  an  answer  in  the  original  cause  might 
have  been  taken ;  but  after  the  supplemental  bill  is  on 
the  file,  the  assignees  cannot  properly  proceed  in  the 
original  cause,  in  which  the  bankruptcy  is  not  in  issue, 
against  the  bankrupt,  whose  rights  and  liabilities  they 
state  by  their  bill  are  transferred  to  them  by  the  bank- 
ruptcy. But,  though  it  may  not  be  proper  for  a  party 
who  puts  upon  the  record  the  fact  of  the  bankruptcy  of 
another  to  take  proceedings  in  the  name  of,  or  against, 
the  alleged  bankrupt,  as  if  no  bankruptcy  had  happened, 
it  does  not  of  course  follow,  that  the  alleged  bankrupt 
may  not  proceed  in  his  own  name.  It  is  not  because  a 
person  files  a  bill,  as  supplemental  to  an  existing  suit, 
stating  that  a  party  had  become  bankrupt,  that  there- 
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foTe  the  alleged  bankrupt  is  prevented  from  proceeding 
in  the  original  cause.    I,  therefore,  thought  it  right  to 
inquire,  whether,  in  the  present  case,  the  attachment 
which  issued  in  the  name  of  the  bankrupt  Plaintiff  in 
^e  original  cause,  was  the  act  of  the  Plaintiff,  insisting 
upon  his  own  right  to  proceed,  and  disputing  the  right 
of  the  assignees  to  treat  him  ns  a  bankrupt;  or,  whether 
the  proceeding  was  that  of  the  assigneea  It  was  properly 
admitted,  that  it  was  in  truth  the  act  of  the  assignees. 
The  solicitor  of  the  Plaintiff  is  now  the  solidtor  of  the 
asfflgnees.     The  two  suits  are  one.     The  attachment, 
it  appears^  was  issued  out  upon  the  supposition,  that  it 
was  neoeseary  to  obtain  from  the  Defendant  an  answer 
m  the  original  suit,  to  enable  the  assignees  to  prosecute 
that  suit,  as  it  was  said  the  clerk  of  records  and  writs 
would  not  grant  the  usual  certificate  without  it     It  is 
now  admitted  that  he  would  give  the  usual  certificate 
m  the  case  I  have  first  suggested :  I  cannot  myself  dis- 
cover any  distinction  in  substance  between  the  two  cases. 
The  proceeding  in  a  case  like  the  present,  is  no  more 
behind  the  back  of  the  alleged  bankrupt,  than  in  the 
case  I  have  suggested.     But>  without  saying  the  pro- 
ceeding is,  technically  speaking,  irregular,  I  think  it  is 
not  proper  for  the  assignees  to  take  the  step  now  com- 
pkmed  of.     The  motion  should,  however,  have  been 
made  both  in  the  original  and  supplemental  causes.     It 
was  said,  that  this  could  not  be  done,  because  the  De- 
fendant now  moving  is  not  so  connected  with  the  sup- 
plemental suit  as  to  entitle  him  to  move  in  it;  but  that 
is  not  so  as  a  question  of  practice.     It  is  the  common 
case  of  a  supplemental  bill,  filed  to  make  the  suit  per- 
fect in  consequence  of  the  bankruptcy  which  the  assig- 
nees suggest  and  the  bankrupt  admits.    The  Defendant 
is  entitled  to  an  order  on  his  motion,  if  the  motion  be 
made  in  both  suits.    I  think  the  right  course  will  be, 
not  to  discharge  the  order  for  irregularity,  but  to  stay 
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the  proceedings.  I  give  the  Defendant  leave  to  amend 
the  notice  of  motion,  by  intituling  it  in  both  caoses;  it 
must  stand  over  for  that  purpose,  and  the  assignees  most 
be  served  with  the  amended  notice.  I  put  the  case  upon 
this  ground,  that,  after  the  fact  of  the  bankruptcy  has 
been  put  upon  the  record  by  the  assignees,  they  ought 
not  to  proceed  in  the  original  suit  as  if  there  were  no 
bankruptcy. 


20ihFeb. 

Mode  of  alter- 
ing and  cor- 
recting the  title 
of  an  ana wer, 
which  purports 
to  be  the  an- 
swer of  aereral 
Defendants, 
where  such 
answer  has 
been  sworn  by 
some  of  such 
Defendants, 
bat  the  others 
refuse  to  join 
uit. 

Arffumtni, 


THATCHER  v.  LAMBERT. 

L/NE  of  several  Defendants,  for  whom  an  answer  had 
been  prepared  to  be  put  in  jointly  with  other  Defend- 
ants, refused  to  concur  in  the  answer,  or  put  in  an  an- 
swer alone,  and  stood  out  process  to  contempt.  The 
joint  answer  had  been  sworn  by  the  other  Defendants ; 
but  the  clerk  of  records  and  writs  would  not  file  the 
answer,  unless  it  was  sworn  by  all  the  Defendants 
whose  answer  it  purported  to  be. 


Mr.  Rogers  moved  that  the  answer  might  be  filed  by 
order,  as  the  answer  of  Z.,  il/.,  and  iVl,  the  Defendants, 
who  had  in  fact  answered. 


Judgment, 


The  Vice-Chancellor  refused  to  make  the  order. 

The  course  suggested  in  the  Record  Office,  and  after- 
wards pursued,  was  that  of  striking  out  the  name  of  the 
dissenting  Defendant,  and  reswearing  the  answer  by  the 
other  Defendants. 
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1  HIS  case  is  reported  on  different  points  in  1  Mylne  On  the  diimis- 
&  Craig,  401 ;  10  Simons,  197;  3  Hare,  411 ;  and  4  Ufth^c^^the 

Hare,  83.  p^^  rcfeVred 

ter  to  inquire 

The  suit  was  by  the  children  of  Robert  Woods,  to  set  tber  it  was  nel 
aside  a  sale  and  conveyance  of  his  real  estate  by  his  ~™  t^at 
widow,  and  TTiomas  Woods,  whereby  Thomas  Woods  had  ■«^e«l  Defend- 
become  the  purchaser.     The  widow  and  TTiomas  Woods  of  trustees  and 
died  after  the  institution  of  the  suit     TTiomas  Woods  trusts,  appeur^* 
devised  the  estate  in  question  to  trustees,  for  the  benefit  ^fi^tor**and"* 
of  his  family ;  and  the  suit  was  prosecuted  by  supple-  having  no  con- 
mental  biU  against  the  parties  taking  the  estate  under  ests,  should  ' 
the  will  of  TTumas  Woods.      The  cause  was  heard  on  Jl^Jarfte^n^ 
the  14th,  15th,  16th,  17th,  and  19th  of  July ;  when  the  J!^"  ^  ^ 

bill  was  dismissed  with  costs.  Reference  to 

the  Master,  un- 

der  the  122nd 

Order  of  May, 
,     ,  1845,  to  distin- 

Mr.  Anderdon  and  Mr.  Sfiebbeare,  for  the  PlaintifTs,  guish  the  parts 

said,  that  the  devisees  in  trust  and  parties  beneficially  ^hicfa  were  of 

interested  under  the  will  of  TTiomas  Woods,  appearing  i^^*^**7* 

by  the  same  solicitor,  and  having  in  all  respects  a  com-  ascertain  the 

,  ,  costs  thereby 

men  defence,  had  thought  proper  to  sever  in  their  an-  occasioned, 
fiwers,  and  had  unnecessarily  increased  the  expense  of  AroumeHt. 
the  suit,  by  filing  two  answers  of  great  length,  instead 
of  one  answer,  which  would  have  been  sufficient  for 
their  defence.  They  also  said,  that  Defendants  had 
filed  a  cross  bill  for  discovery,  in  which  they  had  set 
out,  with  unnecessary  prolixity,  the  statements  in  die 
original  and  supplemental  bills  and  answers.  They, 
therefore,  submitted,  that  under  the  Order  XXVII  of 
April,  1828,  the  Court  would  make  such  a  direction,  as 
would  protect  the  Plaintiffs  from  the  unnecessary  costs 

r2 
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of  the  separate  answers :  Farr  ▼.  Sher\ffe  {ay  And 
that^  under  the  Order  CXXII  of  May,  1845,  the  Ck>art 
would  take  notioe  of  the  unnecessary  length  of  the  croas 
bill,  and  direct  the  Taxing  Master  to  ascertain  the  costs 
thereby  occasioned  to  the  Plaintiffs. 

Mr.  Stuart f  Mr.  KoCf  and  Mr.  MiUer,  for  the  Defends 
ants,  argued  that  in  a  case  so  entirely  adverse,  not 
fininded  on  the  construction  of  any  doubtful  instru- 
ment»  or  the  execution  of  any  existing  trust,  it  was 
competent  to  every  Defendant,  if  he  thought  proper, 
to  answer  separately;  and  they  denied  that  the  cross  bill 
contiuned  statements  not  material  as  a  foundation  for 
the  interrogatories. 


Judgminim 


The  Vicb-Chancellor  said,  the  case  of  Farr  v.  She- 
riffe,  with  respect  to  costs,  cUd  not»  in  specie,  apply  to 
the  question  in  the  present  case.  The  observations  of 
Lord  Eldon  in  Vansandau  v.  Moore  (&),  were  very  im- 
portant in  a  case  of  this  kind.  It  was  impossible  for 
the  Court  to  lay  down  any  general  rule  that  Defendants 
should  not  sever  in  their  defence,  or  which  should  com- 
pel Defendants,  standing  in  a  certain  relative  position 
with  reference  to  the  question  in  the  cause,  to  Kpfeai 
together ;  but  the  Court  could  say,  that  if  Defendants, 
in  certain  cases,  thought  proper  unnecessarily  to  sever  in 
their  defences,  they  should  not  be  allowed  the  additional 
oosts  thereby  occasioned.  This,  Lord  Eldon  in  that 
case  (c)  says,  the  Court  is  never  called  upon  to  do 
earlier  than  at  the  hearing  of  the  cause.  And,  he  adds, 
— **  When  the  cause  comes  to  be  heard,  it  will  be  the 
duty  of  the  Court  to  consider  Attentively  and  anxiously, 
what  was  unnecessary  expense,  and  to  visit  that  unne- 


ia)  4  Hare,  628 


(&)  1  Ruas.  Ul« 


(c)  Id.  454. 
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cesBuy  expense  upon  thoee  who  have  created  It  "(a). 
In  the  case  of  Wabh  v.  Dillon  {b\  it  appears  that  the 
Court  referred  it  to  the  Master  to  inquire  whether  it 
was  necessary,  to  protect  the  rights  of  several  Defend- 
ants appearing  by  the  same  solidtor,  that  they  should 
have  answered  separately.  In  this  case,  the  original  bill 
was  filed  against  Thonuu  Woods,  who  put  in  his  answer, 
and  afterwards  died,  having  devised  his  estate  to  several 
trustees,  upon  trusts  for  the  benefit  of  parties,  who,  with 
the  trustees,  are  Defendants  to  the  supplemental  suit. 
The  Defendants  have  filed  two  long  answers :  one  by 
the  trustees,  and  another  by  the  cestui  que  trusts.  I 
do  not  see  any  sufficient  reason  for  separate  answers, 
and  I  shall  follow  the  case  of  Wabh  v.  Dillon. 
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Upon  the  point  relating  to  the  alleged  prolixity  of 
the  cross  bill,  I  think  it  is  a  case  in  which  I  ought  to 
act  upon  the  122nd  Order. 


It  appearing  to  the  Court  that  the  Defendants,  the 
devisees  of  Thomas  Woods,  appearing  by  the  same  soli- 
citor, and  having  no  conflicting  interests,  have  answered 
separately,  refer  it  to  the  Master  to  inquire,  and  state 
to  ^e  Court,  whether  it  was  necessary  or  proper  on  any 
account,  that  the  said  Defendants  should  answer  sepa- 
rately;  and  if  the  Master  should  find  that  it  was  neces- 
sary or  proper,  let  him  state  the  grounds  upon  which  he 
shall  have  come  to  that  conclusion ;  and  refer  it  to  the 
Master  to  look  into  the  cross  bill,  and  distinguish  what 
parts  thereof  are  of  unnecessaiy  length,  and  ascertain 
the  costs  oocaffloned  thereby  to  the  Defendants  thereto. 


Ths  Defendants  accepted  one  set  of  costs,  and  the  reference, 
with  respect  to  the  several  answers,  was  therefore  not  directed. 


3Hnui€. 


(a)  1  Ruse.  456. 


(b)  Note  to  Reade  v.  Sparkes,  1  Moll.  13. 
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6M,  e>th,  Sf  BUNCOMBE  v.  LEVY. 

nth  Nov. 

dcbto/  tho  The  bill  stated  that  the  plaintiffs,  having  become  lia- 

had  conveyed  ble  to  the  defendant,  Laurence  lAvy^  for  the  amount  of  a 

S^tee  for°the  bill  of  exchange,  Lemj  recovered  judgment  against  them 

w(Sf^«[  to*  ^^^  1346i  12*.  6d.,  and  sued  out  execution,  under  which 

have  the  trusto  pa^  of  the  debt  was  levied,  leaving  1160/.  still  due; 

of  the  deed  ad-*^  ,,.* 

ministered  by  that,  by  an  indenture,  dated  in  August,  1843,  made  be- 

chArgi^ng  that  twccn  the  plaintiffs  of  the  first  part,  John  Carhm,  R.  J. 

cS^itora  hid  HUchcock,  T.  Vincent,  Elizabeth  Levy,  Laurence  Levy, 

forfeited  hu  A.  Daniels,  C.  King,  and  R.  Hodgson,  of  the  second 

breach  of  his  part,  and  John  Carlon  of  the  third  part,  reciting  that  the 

laror^oliMt  plaintiffs  were  indebted  to  John  Carlon,  12,577/.  12*.  8rf., 

the  debtor:-  ^,  j^  HUchcoch,  3750/1,   T.  Vincent,  1950i,  Elizabeth 

Jieidf  that  tfee 

creditors,  par-  Levy,  2150i^,  Laurence  Levy,  1160/.,  A.  Daniels,  1000/., 
other  than  the '  C  King,  64:001,  R,  Hodgson,  100£;  and  that  the  plain- 
I^dkSr**  ^^  ^iffs  ^«^  ^^  indebted  to  the  defendant,  John  Carlon, 
charged  with      in  the  further  sum  of  1080/.  5*.  4rf.,  in  consideration  of 

the  breach  of  , 

covenant,  were  the  Said  debts,  and  in  consideration  of  the  letter  of  11- 
tnade^parties  by  cense  thereinafter  contidned,  the  plaintiffs  conveyed  and 
wTtSf copiMof  ^®'S^®^  certain  property,  therein  mentioned,  to  the  said 
the  bill  under     John  Carlon,  upon  trust  for  himself  and  the  said  several 

the  23rd  Order  .        ,  ^    ,  ,  .  .  , 

of  August,        parties  thereto  of  the  second  part,  in  proportion  to  the 
'     ^  «     amount  of  their  sidd  several  and  respective  debts,  and  to 

A  court  of  ^         *  ^ 

equity  will  de-  secure  the  payment  thereof  pari  passu,  and  in  proportion 

effect  to  a^or-  to  the  Several  amounts  thereof;  and  that  the  said  defend- 

wS  forfek^  ^^^»  ^^^^  Carhn,  R.  J.  Hitchcock,  T.  Vincent,  Elizabeth 

is  incidental  to  Lcvu,  Laurence  Levy,  A,  Daniels,  C.  King,  and  R.  Hodg- 

the  administra-  ,  , 

lion  of  a  trust.  8on,  by  the  same  indenture,  severally  and  respectively 
Siatenunt.  gave  and  granted  unto  the  plaintiffs  free  and  full  liberfy, 
license,  and  authority,  to  attend  to,  follow,  conduct,  and 
manage  all  and  every  their  and  each  of  their  affidrs  and 
concerns,  and  to  transact  and  attend  to  any  affiurs,  mat* 
Icrs,  or  things  whatsoever,  at  any  place  or  places  within 
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the  United  Kingdom,  at  their,  his,  or  her  free  will  and 
pleasure,  and  without  any  let,  suit,  action,  arrest,  attach* 
ment,  or  other  impediment  or  molestation  to  be  offered 
or  done  unto  them,  him,  or  her,  respectively,  or  their, 
his,  or  her  respective  lands,  tenements,  or  hereditaments, 
goods,  chattels,  monies,  estate,  or  effects  whatsoever,  by 
them  the  said  several  parties  thereto  of  the  second  part 
respectively,  or  by  any  or  either  of  them,  or  by  their  or 
any  or  either  of  their  means,  contrivance,  assent,  or  pro- 
curement, until  the  1st  of  May,  1846 ;  and  the  same 
parties  covenanted  that  they  would  not,  during  the  time 
or  period  aforesaid,  sue,  arrest,  attach,  or  prosecute  the 
plaintifb,  or  either  of  them,  or  institute  or  prosecute  any 
suit  or  proceeding,  legal  or  equitable,  against  them  or 
either  of  them,  for  or  on  account  of  their  or  any  or  either 
of  their  said  respective  debts,  or  any  part  thereof  re- 
spectively ;  and,  moreover,  that  if  any  such  action,  ar- 
rest, attachment,  prosecution,  suit,  or  proceeding  as 
aforesaid,  should  be  commenced,  taken,  or  prosecuted 
against  the  phuntiffi,  or  either  of  them,  or  their  or  either 
of  their  persons  or  person,  lands,  tenements,  or  heredita- 
ments, goods,  chattels,  estate,  or  effectei,  within  the  said 
term  or  period,  by  the  said  defendants,  John  Cation, 
A.  J.  Hitchcochy  T.  Vincent^  Elizabeth  Levy,  Laurence 
Levy,  A.  Daniehy  C.  King,  and  R.  Hodgson,  or  by  any 
or  either  of  them,  or  by  any  other  person  or  persons,  by 
or  through  their  or  any  or  either  of  their  means,  con- 
trivance, consent,  or  procurement ;  then  the  sud  plain- 
tiffs, or  either  of  them,  by  virtue  thereof,  should  be 
thenceforth  and  for  ever  acquitted,  exonerated,  and  dis- 
charged, both  at  law  and  in  equity,  of  and  from  all  and 
every  the  debts,  claims,  and  demands  whatsoever,  owing 
to  each  of  them  the  sud  defendants,  J,  Carhn,  R,  J* 
HUekcock,  T.  Vincent,  Elizabeth  Levy,  Laurence  Levy, 
A»  Daniels,  C.  Ring,  and  iZ.  Hodgson,  by  whom  or  by 
whose  order,  means,  contrivance,  consent,  or  procure- 
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menty  they  the  sud  plaintiffsy  or  either  of  them^  thdr> 
his,  or  her  lands,  tenements,  or  hereditaments,  goods, 
diattels,  monies,  estates,  or  effects,  should  be  so  sued, 
arrested,  imprisoned,  prosecuted,  or  damnified;  and  that 
the  said  letter  or  covenant  of  license,  in  any  or  either  of 
the  sud  cases,  should  be  and  operate  as  a  release  of  and 
might  be  pleaded  in  bar  to  the  same  debts,  claims,  and 
demands,  and  to  any  such  action,  suit,  attachment  and 
prosecution,  process,  or  proceeding  as  aforesaid. 


The  bill  alleged  that  the  Defendant  Laurence  Lety^ 
notwithstanding  the  covenant  and  letter  of  license,  had 
issued  execution  on  the  judgment  for  the  amount  of  the 
bill  of  exchange ;  and  it  prayed  a  declaration  that  the 
debt  of  1160/.  had  been  fully  satisfied  or  discharged  by 
the  Defendant  Laurence  Leuy  having  caused  the  goods 
and  chattels  of  the  Plaintiff  to  be  taken  in  execution  on 
the  18th  of  February,  1845 ;  that  the  Plaintifis  might  be 
exonerated  and  discharged  from  the  debt ;  that  the  De- 
fendant might  be  ordered  to  execute  proper  warrants 
for  entering  up  satisfaction  upon  the  judgment;  and 
that,  if  necessary  and  proper,  and  for  the  benefit  of  the 
Plaintiffs,  the  trust  deed  might  be  carried  into  execution 
under  the  direction  of  the  Court 


The  Defendants,  Laurence  Levy  and  J,  Carlony  were 
served  with  the  subpoena  to  appear  and  answer  in  the 
usual  way.  The  other  creditors,  R.  J.  Hitchcockj  T. 
Vincent^  Elizabeth  Leoy^  Laurence  Levy^  A.  Daniels,  C. 
King,  and  R,  Hodgson^  were  served  with  a  copy  of  the 
bill,  under  the  Order  XXIII  of  August,  1841. 

It  appeared,  that  the  Defendant  Laurence  Leey  had 
recovered  two  judgments  against  the  Plaintiffs,  one  dated 
the  2ud  of  February,  1843,  which  was  the  debt  secured 
by  the  deed;  and  another  dated  the  10th  of  August, 
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1843,  no  part  of  which  debt  was  secured  by  the  deed» 
and  whereupon  the  Defendant  was  at  liberty  to  proceed. 
The  case  of  the  Defendant  was,  that  he  had  instructed 
his  solicitor  to  take  proceedings  on  the  second  jadgment, 
and  that  his  solicitor^  by  mistake,  had  sued  out  execu- 
tion upon  the  first 
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SMtmmU, 


Mr.  Bacon  and  Mr.  Halkit,  for  the  bill. 


JifpVM€Htm 


Mr.  Romilhf  and  Mr.  Sauihgate,  for  the  Defendant 
Laurence  Levy,  objected  that  all  the  creditors  who  were 
parties  to  the  trust  deed,  were  necessary  parties  to  the 
suit,  and  that  it  was  not  sufficient  to  serve  them  with 
copies  of  the  bilL  [The  Court  reserved  the  question  of 
pardesy  until  the  question  in  the  cause,  that  of  the  for- 
feiture of  the  debt,  had  been  argued.]  It  was  then 
contended,  that  this  Court  would  not  interfere  to  ^ve 
effect  to  a  forfeiture;  that  the  Plaintiff  could  obtain, 
and  had  in  fact  obtained,  relief  at  law ;  for  the  judge  at 
chambers  had,  upon  the  application  of  the  Plaintiff,  or- 
dered the  warrant  of  execution  to  be  cancelled,  as  having 
been  issued  contrary  to  good  fiuth ;  and  that  it  appeared 
that  no  levy  had  been  in  fact  made,  as  the  officer  was  in 
possession  of  the  property  under  a  prior  execution,  and 
the  second  execution  had  been  lodged  and  withdrawn 
while  the  first  was  still  in  force. 


Vice-Chancellob, — after  stating  that  the  Plaintiff  Judgment, 
was  entitled  to  have  the  bill  considered  as  seeking  to 
administer  the  trusts  of  the  deed  under  the  direction  of 
the  Court, — that  there  was  not  evidence  upon  which  the 
Court  could  come  to  the  condufflon  that  the  proceedings 
had,  by  mistake,  been  taken  upon  the  judgment  of  the 
2nd  of  February,  1843,  instead  of  that  of  the  10th  of 


236 


1846. 


JudgmmU* 


CASES  IN  CHANCERY. 

August^ — and  that  the  question  was,  whether  the  Court 
should  give  the  Defendant  an  opportunity  of  trying  that 
question  in  an  issue,  or  should  at  onoe  decide  the  point 
against  him, — said: — 

In  this  case,  I  was  requested  by  the  Defendant's 
counsel  to  express  an  opinion  whether  the  creditors  of 
the  Plaintiffs,  parties  to  the  trust  deed  of  the  21st  Au- 
gust, 1843,  other  than  the  trustee  and  the  Defendant 
Laurence  Levy^  were  properly  served  with  a  copy  of 
the  bill  under  the  28rd  Order  of  August,  1841 ;  or 
whether  those  creditors  ought  not  to  have  been  served 
with  a  subpoena,  and  to  have  appeared  and  answered 
the  bill  in  the  usual  way.  It  may,  perhaps,  admit  of 
doubt  whether  a  case  like  this  was  contemplated  by 
that  Order :  but  the  case  is  within  the  terms  of  the 
Order;  for  the  bill  asks  relief  subject  to  their  claims 
under  the  deed;  and  as  the  subsequent  Orders  (a)  enable 
them  to  have  the  suit  prosecuted  against  them  in  the 
common  way,  if  they  desire  it,  it  is  for  their  benefit 
that  the  Order  should  be  held  to  apply  to  them. 

In  making  these  observations,  it  is  to  be  remem- 
bered, that  I  have  already  expressed  an  opinion,  that 
the  Plaintiffs  are  entitled  to  have  the  suit  considered 
and  treated  as  a  suit  to  administer  the  trusts  of  the 
deed. 


Dterte*  The  Court  directed  three  ioBues : — 1.  Whether  the  instmc- 

tions  given  by  the  Defendant  Laurence  Levy  to  Charles  Lewie 
as  his  attorney,  in  consequence  of  which  a  warrant  w^as  issued 
by  the  sheriff  of  Middlesex  on  the  18th  February,  1845,  to  levy 
execution  on  the  judgment  which  the  Defendant  Laurence 
Let^y  on  the  2nd  day  of  February,  1848^  in  her  Majesty's  Court 


(a)  See  Orders  XXVI  and  XXVII  of  August,  1841. 
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of  Exchequer  of  Pleas,  recoverd  against  the  PlaintiiT  T,  S,  Dan- 
eoahe^  for  the  sum  of  1346/.  12#.  6</.,  were  instructions  to  levy 
execution  on  the  judgment  which  the  Defendant  Laurence 
Lery^  on  the  10th  August,  1843,  in  her  Majesty's  Court  of  Ex- 
chequer, recovered  against  the  Plaintiff  T,  S,  Duncombe,  in  the 
sum  of  1276/.  2s,  6</.  only.  2.  Whether  the  Defendant  Lau- 
rence Let^y  or  any  other  person  or  persons,  by  or  through  his 
mesns,  contrivance,  consent,  or  procurement,  has,  since  the  date 
and  execution  of  a  certain  indenture,  dated  the  21st  August, 
1843,  and  made  between  the  PlaintiiT  of  the  first  part,  and  the 
D^ndant  Laurence  Leryy  and  the  other  persons  therein  named, 
of  the  second  part,  and  one  «/*.  Carhn  of  the  third  part,  and 
during  the  tenn  or  period  in  the  said  indenture  mentioned,  sued, 
arrested,  attached,  or  prosecuted  the  Plaintiffs,  or  one  of  them,  or 
instituted  or  prosecuted  some  suit  or  proceeding,  legal  or  equitable, 
for  or  on  account  of  his  debt  in  the  said  indenture  mentioned,  or 
aome  part  thereof,  against  the  Plaintiffs,  or  one  of  them,  or  their  or 
any  of  their  person  or  persons,  lands,  tenements,  or  hereditaments, 
goods,  chattels,  estate,  or  effects,  contrary  to  the  true  intent  and 
meaning  of  the  said  indenture.  3.  Whether  some  action,  at- 
tachment, prosecution,  suit,  or  proceeding,  has  been  commenced, 
taken,  or  prosecuted  against  the  Plaintiffs,  or  one  of  them,  either 
in  their,  or  one  of  their,  persons  or  person,  lands,  tenements,  or 
hereditaments,  goods,  chattels,  estate,  or  effects,  within  the  term 
or  period  in  the  said  indenture  mentioned,  by  the  said  Defendant, 
or  by  some  person  or  persons  by  or  through  his  means,  consent,  or 
procurement,  contrary  to  the  true  intent  and  meaning  of  the 
said  indenture,  whereby  the  Plaintiffs,  or  one  of  them,  their, 
his,  or  her  lands,  tenements,  and  hereditaments,  goods,  chattels, 
monies,  estates,  or  effects,  have  been  sued,  arrested,  imprisoned, 
prosecuted,  or  damnified. 
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HUNTER  V.  MACKLEW. 

DY  indentures  of  lease  and  release,  dated  the  14th 
rem^te'J^w  and  154  of  May,  1824,  being  a  settlement  made  npon 
in  strict  settle-    the  maniafice  of  Sir  Francis  Vincent  with  Aumista  EUza- 

ment,  subject  ^  ^  "^ 

to  a  mortgage  beth^  his  wife.  Certain  real  estates  were  conveyed  to  the 

property  for  a  Earl  of  Carnarvon  and  the  Earl  of  Bosfyn,  their  heirs 

ywOT^dcmiMd  ^^^  assigns,  to  Certain  uses  therein  mentioned,  with  a 

the  property  proviso,  that,  notwithstanding  any  of  the  said  limitations 

200  years  if  he  or  trusts,  it  should  be  lawful  for  Sir  Francis  Vincent, 

Uve.   \pxuf  ^^^  *"*^  *^^  *^®  decease  of  Dame  Mary  Vincent,  (sub- 

t^^f2M  J^*  ^  ^  cerUdn  rent-charge),  by  any  deed  to  be  exe- 

▼ears  filed  bis  cutcd  as  therein  mentioned,  to  charge  a  competent  part 

the  termor  for  of  the  Said  settled  estates,  or  the  estates  thereinafter 

whow!?the  covenanted  to  be  settled,  with  any  sum,  not  exceeding 

first  mortgagee  3000/.,  for  furnishing  the  mansion-house  otDtbden  Hall, 

of  the  estate  :^ 

Held,  that  A.,  and  to  raise  the  same  monies  by  appointing  the  said 
theU^'^estate  hereditaments  for  any  term  of  years  in  possession,  unto 
temof 20?*  *"^y  person  or  i)ei'8on8  willing  to  make  the  advance 
ye*"»wasane«  thereof  by  way  of  mortgage,  subject  to  redemption 

upon  repayment  of  the  monies  to  be  charged,  and  in- 
terest at  &L  per  cent  per  annum.  Dame  Mary  Vincent 
died  in  January,  1826.  By  indenture,  dated  the  30th 
of  August,  1826,  Sir  Francis  Vincent,  in  consideration 
of  3000/.  lent  to  him  by  H.  H.  Frazer,  demised  the 
settled  estates,  under  the  power  in  the  settlement,  to 
S.  H.  Frazer,  his  executors,  administrators,  and  assigns, 
for  the  term  of  1000  years,  with  a  proviso  for  redemption 
on  repayment  by  Sir  Francis  Vincent,  his  heirs,  executors, 
and  administrators,  or  other  the  person  or  persons  who 
might  be  interested  in  or  entitled  to  the  said  heredi- 
taments, of  the  said  3000/.  and  interest  The  mortgage 
debt  to  Frazer,  and  the  securities  for  the  same,  were,  in 
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August^  1830,  transferred  to  the  trustees  of  the  Provi- 
dent Institution. 

By  an  indenture,  dated  the  23rd  of  March,  1837,  Sir 
Francis  Vincent  granted  and  demised  the  same  estates 
to  John  Lydcy  his  executors,  &c,  for  the  term  of  200 
years,  if  the  said  Sir  Francis  Vincent  should  so  long  live, 
subject  to  the  several  charges  and  incumbrances  on  the 
life  estate  of  the  said  Sir  Francis  Vincent,  and  subject 
to  the  said  mortgage  for  SOOOiL,  with  a  proviso  for  re- 
demption on  payment  to  Lyde  of  1 987/.  and  interest  on 
the  23rd  of  March,  1838,  and  a  power  of  sale  on  de- 
fault of  such  payment  Default  was  made ;  and  in  1 843, 
the  power  of  sale  was  exerdsed,  and  the  Plaintiff  be- 
came the  purchaser  of  the  premises  for  the  residue  of 
the  sud  term  of  200  years. 

The  bin  stating  the  foregoing  case,  was  filed  in  De- 
cember, 1845,  against  the  Defendants,  the  trustees  of  the 
Provident  Institution,  in  whom  the  mortgage  of  3000iL 
was  vested,  under  the  indenture  of  30th  August,  1836; 
and  it  prayed  an  account  of  what  was  due  on  that  mort- 
gage; and  that,  upon  payment  by  the  Plaintiff  to  the 
Defendants  of  what  should  be  so  found  due,  the  De- 
fendants might  be  decreed  to  assign  or  convey  the  mort- 
gaged premises  to  the  Plaintiff,  or  as  he  should  direct, 
and  to  deliver  to  the  Plaintiff  the  title-deeds  and  evi« 
deuces  relating  thereto. 

The  Defendant,  A.  Henderson,  one  of  the  trustees  of 
the  Provident  Institution,  by  his  answer,  said,  he  was 
advised  that  Sir  Francis  Vincent  ought  to  be  a  part;  to 
the  suit,  and  that  he  had  been  informed  there  were 
several  other  incumbrances  on  the  said  mortgaged  pre- 
mises subsequent  to  the  said  mortgage  of  SOOOJL 


1840. 


HUNTKK 

r. 
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l*he  cause  was  set  down  by  the  Pbdntiff  under  Order 
XXXIX  of  August,  1841,  on  the  objection  for  want 
of  parties. 


MfpMMtHt* 


Mr.  Folkttf  for  the  Defendant,  in  support  of  the  ob- 
jection. The  Defendants  represent  the  first  mortga- 
gees. Since  their  mortgage,  a  term  of  200  years  has 
been  carved  out  of  the  equity  of  redemption,  or  out  of 
the  life  estate  of  Sir  Francis  Vincent,  which  is  a  part  of 
the  equity  of  redemption ;  and  upon  this  derivative  in- 
terest the  bill  is  founded.  The  Plaintiff  therefore  can- 
not have  a  more  extensive  right  than  his  mortgagor. 
Now,  what  are  the  rights  of  the  mortgagees  upon  a  bill 
for  redemption  filed  by  the  mortgagor  ?  Their  rights 
are,  to  compel  the  mortgagor  to  work  out  the  remedy 
which  he  has  resorted  to,  and  pay  off  the  mortgagees ; 
or,  on  default,  that  the  bill  for  redemption  shall  operate 
in  favour  of  the  mortgagees,  and  result  in  a  foreclosure. 
The  mortgagees  may  require  that  the  suit  shall  be  framed 
so  as  to  have  this  effect,  whether  it  be  filed  by  the  mort- 
gagor himself,  or  persons  chdming  partial  interests  in  the 
property  as  second  mortgagees.  But  the  suit  cannot  have 
this  effect  unless  it  is  so  framed,  that  all  persons  interest- 
ed in  the  equity  of  redemption  may  be  bound  by  the  fore- 
closure, which  may  be  the  effect  of  default  of  payment 
As  the  suit  is  now  framed,  Sir  Francis  Vincent  would 
not  be  bound  by  the  result  of  this  suit :  Farmer  v.  Cur- 
tis (fl),  Anderson  v.  Stather  (b).  The  other  incumbran- 
cers referred  to,*  both  in  the  bill  and  answer,  as  having 
charges  on  the  mortgaged  premises,  or  on  the  life  estate 
of  Sir  Francis  Vincent  therein,  are  also  necessary  par- 
ties on  the  same  grounds,  all  of  them  having  interests 
carved  out  of  the  equity  of  redemption. 


(a)  2  Sim.  46G. 


{b)  2  Coll.  209. 
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Mr.  Souihffote,  for  the  Plaintiff. — The  objection  must 
be  confined  to  Sir  Francis  Vincent  alone :  the  suggestion 
in  the  answer  with  regard  to  the  other  incumbrancers  is 
not  so  made,  as  to  entitle  the  Defendants  to  call  upon 
the  Court  in  this  stage  of  the  cause  for  a  decision  of 
that  question.  With  r^ard  to  Sir  Francis  Vincent,  the 
objection  assumes  that  a  second  mortgagee  is  not  entitled 
to  pay  off  or  redeem  a  first  mortgagee,  without  the  con- 
currence of  the  mortgagor.  This  is  contrary  to  the  au* 
thorities:  Smith  v.  Green  (a).  The  ground  upon  which 
Farmer  v.  Curtis  and  the  case  of  Fell  v.  Brown  (b)  is  put 
by  the  Vice-Chancellor  Knight  Bruce,  in  his  judgment 
in  Anderson  v.  Slather  {c),  does  not  apply  to  this  case. 
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Mr.  Follettf  in  reply,  submitted,  that  if  the  facts  upon 
which  an  objection  for  want  of  parties  arose,  appeared 
upon  the  pleadings,  the  suggestion  that  there  were  neces- 
sary parties  absent,  was  sufficiently  made  by  the  answer, 
to  enable  the  Court  to  determine  the  question  upon  this 
argument 


Vicb-Chancellor  : — 

The  only  objection  which  I  have  now  to  consider  is, 
the  objection  that  Sir  Francis  Vincent  ought  to  be  a 
party.  A  mere  statement  of  facts,  from  wliich  it  might 
appear  that  other  persons  are  necessary  parties,  with- 
out pointing  out  the  parties  required,  is  not  such  a  sug- 
gestion of  a  defect  of  parties  as  amounts  to  an  objection 
within  the  meaning  of  the  39th  Order. 


Judgmtni, 


Under  a  power  created  in  the  settlement  of  the  estate, 
it  appears  that  Sir  Francis  Vincent  was  enabled  to  charge 
the  estate  with  3000/.,  in  priority  to  all  other  charges 


(a)  1  Coll.  655.        {h)  2  Bro.  C.  C.  276.         (o)  2  Coll.  212. 
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except  one.  The  power  was  acoordinglj  exercised.  The 
equity  of  redemption,  as  I  understand  it,  was  vested  in 
Sir  Francis  Vincent  for  life,  with  remainders  over  in 
strict  settlement.  Sir  Francis  Vincent  then  creates  a 
term  of  200  years  by  way  of  mortgage  on  his  life  estate, 
and  ^ves  the  mortgagee  a  power  of  sale:  that  power  of 
sale  hafi  been  exercised.  The  interest  of  Sir  Francis 
Vincent  in  such  a  case  may  be  very  small ;  but  it  can* 
not,  I  think,  be  disregarded.  In  strictness,  he  is  a  ne- 
cessary party.  In  principle,  there  is  no  diifeience  be- 
tween two  hundred  years  and  twenty  years. 

Objection  allowed,  with  co8t& 


1846. 


CUKLING  V.  FLIGHT. 


eths^eth 

December,      ^ 

To  a  Tendor's     oEVERAL  shares,  or  parts  of  shares,  of  copper,  lead, 

SrforaS^of  ^^  ^^  ^^^^  '^  ^^'  ™^  CamwaU,  were  offered  by 
a  contract  to      the  Plaintiff  for  sale  by  auction,  in  October,  1844,  at 

purehaae  shares  .  . 

in  mines,  in-  the  Auction  IVIart,  in  the  dty  of  London,  and  the  De- 
Plaintiff  was  fendant  was  the  highest  bidder  for  eight  lots,  described 
notbonndto      ^a   follows:— One  192nd  part  or   share  in  the  Tre- 

nve  other  evi-  ...      5 

denceofhis       savean   mine,  in  the  district  of  Gevennap,   in  Com- 

title  to  the  . 

shares  than  wall;  one  274th  part  or  share  in  Wheal  Jewel  Copper 
tracts  from' the  ^^^  ^^  Gevennap;  one  274th  part  or  share  in  ditto; 
cost^ks  or     three  fourth  parts  of  a  94th  part  or  share  in  East 

registers  of  the  '  ^ 

mines,  and  that  Wheal  Crofly  Mine,  in  Camborne  district ;  one  200th 
had  refused  to    share  in  Botallack  Tin  and  Copper  Mine,  near  Land's 

2^<i!-but  ^^»  ^^'^  ^^^  P^^  ^^  **^  ^  *®  Goginan  Lead 
not  aUeging       Mine,  in  the  district  nesr  Abervstwith ;  one  100th  shaie 

that  the  Plain-  . 

tiff  was  unable    ditto;  five  1000th  parts  or  shares  in  Stray  Park  and 

to  give  other 
evidence  of  his 

title, — the  Defendant  demurred  z^Held,  that,  as  the  Plaintiff  was  not  precluded  from  giv- 
ing other  evidence  of  his  title  if  necessary,  the  demurrer  must  be  overruled. 
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Cambame  Vean  Copper  Mines.  After  the  sale,  the 
Defendant's  solicitor  applied  to  the  Plaintiff's  solicitor 
for  an  abstract  of  the  title.  The  Plaintiff's  solicitor 
aDswered,  that  it  was  not  the  custom  on  the  sale  of 
mining  shares  for  the  vendor  to  deliver  an  abstract  of 
any  other  evidence  of  title,  than  the  certificate  of  the 
purser  or  book-keeper  of  the  mine ;  that  the  vendor  is 
entered  and  roistered  as  the  owner  of  such  shares  in 
the  cost  book  of  the  mining  concern,  of  which  the  shares 
are  a  part ;  and  that  the  authorised  substitution  by  the 
purser  of  the  purchaser's  name  in  the  cost-book  for  that 
of  the  vendor,  and  a  deed  of  transfer  from  the  vendor, 
is  all  that  is  necessary.  The  Defendant's  solicitor  in- 
sisted on  the  necessity  of  abstracts ;  and  the  Plwitiff 's 
solicitor  ultimately  (without  admitting  the  Defendant's 
right  to  demand  it,)  furnished  him  with  copies  of  letters 
from  the  pursers  of  the  several  mines,  certifying  that 
the  Plaintiff^s  testator  was  possessed  of  the  shares  com- 
prised in  the  contract,  and  also  an  abstract  of  the  will  of 
the  testator,  under  which  the  Plaintiff  was  appointed 
executor  and  empowered  to  sell  the  property.  The 
Defendant's  solicitor  replied,  that  the  materials  furnished 
were  no  evidence  of  the  Plaintifi^s  title.  The  Plaintiff's 
solictor  subsequently  procured  extracts  from  the  cost- 
books  kept  as  registers  of  shares  in  the  several  mining 
concerns,  that  the  shares  comprised  in  the  contract 
stood  in  the  name  of  the  testator  as  the  proprietor 
thereof  at  the  time  of  his  death;  and  such  extracts  were 
attested  by  the  declarations  of  the  pursers  or  book- 
keepers made  under  the  statute  5  &  6  'Will.  4,  c.  62. 
The  Defendant  refusing  to  accept  the  documents  fur- 
nished,  as  sufficient  evidence  of  the  title,  the  Plaintiff 
filed  his  bill  for  specific  performance  of  the  contract, 
and  payment  of  the  purchase-money. 
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The  Defendant  demurred. 

VOL.  v.  s 


H.  W. 
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Mr.  Wood  aod  Mr.  Bacon,  for  the  bOL 

Mr.  RomSfy  and  Mr.  Rogers,  for  the  demurrer. — The 
only  question  in  diapate  between  the  parties  is,  whether 
a  yendor  of  mining  shares  is  bound  to  give  anj  other 
evidence  of  his  title  than  the  extracts  from  the  cost 
books  of  the  mines ;  or  whether  the  purchaser  is  boond 
to  accept  such  extracts  as  conclunve  evidence  of  sach 
title.  It  appears  by  the  bill  that  the  Defendant  has 
made  no  other  objection,  and  that,  subject  to  that  ques- 
tion, he  is  willing  to  complete  the  contract.  In  such  a 
case,  where  the  question  in  the  cause  distinctlj  i^peais 
upon  the  bill,  the  Court  would  determine  that  question 
on  the  demurrer. 


Sf  ^NBCv^WV^Wv 


Yicb-Chancellor  : — 

If  the  vendor,  seeking  epecific  performance  of  a  con- 
tract in  this  Court,  should  state  by  his  bill  that  he  had  a 
certain  title,  or  a  title  founded  upon  certain  instruments, 
and  that  he  was  not  able  to  give  any  other  title  than  that 
which  he  stated,  the  Court  might,  upon  the  demurrer 
of  the  purchaser,  dedde  whether  the  title  stated  upon 
the  bill  was  or  was  not  such  a  title  as  this  Court  would 
compel  the  purchaser  to  take;  but  when  the  vendor 
states  only  that  it  is  customary,  with  reference  to  the 
subject  of  the  contract,  to  furnish  certain  evidence  of 
title,  which  he  has  procured  or  is  ready  to  give,  and  in- 
fflsts  that  the  purchaser  is  bound  to  accept  such  evidence, 
without  saying  that  he  cannot  shew  any  other  title,  a 
demurrer  to  the  bill  cannot  be  sustiuned.  If  the  Court 
were  to  be  of  opinion  that  the  evidence  of  title  tendered 
by  the  Plaintiff  was  insufficient,  still  the  demurrer  could 
not  be  allowed,  without  holding  that  the  mistake  of  the 
Plaintiff,  in  the  tender  of  insufficient  evidence  of  title. 
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had  deprived  him  of  the  right  of  ooming  for  a  apecific 
perfonnance  of  the  contract^  although,  in  truth,  he  had 
other  eridraioe  which  would  make  the  title  good 


Mr.  Rogers  then  submitted,  that  the  Ck)urt  would  in 
such  a  case,  without  overruling  the  demurrer,  refer  it  to 
the  Master  to  inquire  into  the  titla  The  answer  of  the 
Defendant  was  not  necessaiy  to  that  reference*  BaU 
numno  v.  Lumky  (a). 

Mr.  Bacon  said,  that,  in  Babnanno  v.  LunUeyt  the 
Phuntiff  had  chosen  to  ask  for  the  reference  without 
waiting  for  the  answer.  It  was  not  at  the  option  of  the 
Defendant  that  the  answer  would  be  dispensed  with. 

Demurrer  overruled  with  costs. 


The  Defendant  then  put  in  his  answer.  The  answer 
indsted,  that  any  question  or  inquiry  as  to  the  habit  or 
custom  of  purchasers  of  mining  shares  to  require  only 
tliat  the  title  should  be  deduced  or  evidenced  in  a  cer- 
tain way,  was  wholly  irrelevant  to  the  question  of  law 
in  this  case,  whether  the  defendant  was  not»  as  he  was 
advised,  and  insisted,  entitled  to  an  abstract  of  the  deed 
or  other  constitution,  in  each  case,  of  the  mine  or  com- 
pany; and  of  the  title  to  or  interest  in  the  mine  itself^ 
with  a  statement  of  what  had  been  paid  on  each  share, 
and  of  what  liabilities  each  share  was  subject  to ;  and 
a  regular  deduction  of  the  title  to  the  share  from  its 
origin;  whether  in  fact  the  Defendant  could  not  require, 
as  he  insisted,  the  ordinary  title  whidb  would  be  proper 
on  the  sale  of  a  share  of  an  estate,  combined  with  an 
interest  in  a  partnership. 

(a)  1  y.  &  B.  224. 
s2 
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April  nth. 

Hefereooc  of 
title,  upon  mo- 
tion by  the 
Plaintiff  (the 
▼endor)  after 
answer,  not- 
withstanding 
the  question  in 
dispute  in  the 
cause  might 
have  been  oon- 
▼eniently  de- 
termined by  the 
Court,  at  the 
bearing,  with- 
out a  reference. 


Judgment, 

Whether  the 
question  in  a 
cause  be,  what 
cTidenoe  of  title 
the  vendor  is 
bound  to  gi^e ; 
or  whether  he 
b  able  to  give 
sufficient  eVi- 
denoe, — the 
question  is 
equally  one  of 
title,  and  the 
proper  subject 
of  a  reference. 


The  Plaintiff  moved  for  a  reference  of  the  title. 

Mr.  fVood  and  Mr.  Bacon,  for  the  motion. — The  con- 
tract is  admitted  by  the  answer,  and  the  Defendant  has 
not  set  up  the  Statute  of  Frauds,  or  any  otiier  objec- 
tion, as  a  bar  to  the  right  of  the  Plidntiff  to  enforce  it. 

Mr.  RomUbf  and  Mr.  Roffers,  for  the  Defendant,  said, 
the  question  between  the  parties  was  not  purely  a  ques- 
tion of  title.  It  was  a  question  as  to  the  principle  upon 
which  the  title  was  to  be  investigated.  It  was  a  case  in 
which  the  Plaintiff  might  and  ought  to  have  set  down 
the  cause  upon  bill  and  answer,  so  that  the  Court  might 
have  disposed  of  the  point  at  the  hearing  without  the 
further  expense  and  delay  of  a  reference.  They  re- 
ferred to  2  Sugden,  Vendors  and  Purchasers,  pp.  35,  36, 
10th  ed. 

The  Vice-chancellor  said,  it  was  perhaps  a  case 
which  might  have  been  convenientiy  disposed  of  at  the 
hearing.  He  could  not  understand  the  distinction  at- 
tempted to  be  made  in  the  present  case,  between  a 
question  of  titie  and  a  question  of  the  principle  upon 
which  a  titie  should  be  inquired  inta  It  was  incum- 
bent upon  the  Plaintiff  to  shew,  either  in  one  way  or 
another,  that  he  had  power  to  give  the  Defendant  that 
which  he  had  contracted  to  sell  to  him.  The  question 
was,  therefore,  in  fact,  a  question  of  titie ;  and  the  Plain- 
tiff was  entitled  to  the  reference  which  he  asked  by  his 
motion.  The  Master  would  inquire  whether  the  Plain- 
tiff could  make  a  good  titie  to  the  shares  mentioned  in 
the  pleadings;  and,  if  he  could,  when  such  titie  was  first 
shewn. 
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GREEN  V.  PERTWEE.  inds^eik 

Jufy, 

1  HE  testator  in  the  cause,  by  hia  will,  dated  in  1839,  The  tetutor 

deyiaed  his  real  estate  to  the  executors  and  trustees  of  and  penonai 

his  will,  upon  trust  for  sale,  and  directed  that  the  net  ^tttorel^poii 

monies  to  arise  from  such  sale  or  sales,  (after  deducting  *'««*»  ^^^    , 

.ii       oonTcraion  and 

the  expenses  attendmg  the  same),  together  with  the  payment  there, 
rents  and  profits  of  the  premises  until  the  sale,  should  Amend  Im/    ' 
become  and  be  taken  and  deemed  to  be  part  of  his  per-  J^""*"^ 
sonal  estate,  and  be  applied  as  thereinafter  mentioned;  le^cies,  to 
and  bequeathed  the  whole  of  his  personal  estate  to  his  of  the  residue, 
executors  therein  named,  upon  trust  to  call  in  and  convert  J^^  i^uTten* 
the  same  into  money,  and  stand  possessed  of  the  whole  ^TJlL^^hi a 
of  such  personal  estate  when  converted,  and  of  the  net  he  bequeathed 
proceeds  of  the  sidd  real  estate,  and  the  rents  and  profits,  named  inMs' 
after  and  subject  to  the  payment  of  all  his  debts,  funeral  J^i^J^/^^j  if 
and  testamentary  expenses,  the  legacies  given  by  his  will,  ^^  net  residue 

j^  of  his  pro* 

and  which  he  might  thereaftier  give  by  any  codicil,  the  perty,  after 

charges  of  proving  his  will,  and  all  charges  incident  to  de^f  &c^, 

the  executorship  thereof,  upon  trust,  in  the  first  place,  ft^^^/^Jf*^ 

to  divide  the  same  into  ten  equal  parts  or  shares,  and  to  io,ooo/.  only 

stand  possessed  of  the  said  parts  or  shares,  upon  trust  piicabietothe 

for  the  several  persons  therein  named     And  the  testa-  Jo^oorto  each 

tor  declared  his  will  to  be,  that,  in  case  the  net  residue  ^'■«) ?  *^^'^^ 

that  case  the 

of  his  property,  aft^r  paying  all  his  debts,  legacies,  and  tesutor  ga«e 
testamentary  and  other  charges  and  expenses,  should  be  hit  ufd  pro! 
found  to  exceed  the  sum  of  10,000/.,  then  the  sum  of  Kf  ^^  ^y°"^ 

'  '  the  sum  of 

10,0002.  only  thereof  should  be  applicable  to  the  trusts  10.000/.  to  bis 
thereinbefore  declared,  and  that  each  share  should  be  nieces  in  equal 
satisfied  by  the  payment  of  1000/.     And  in  that  case  n^J^idiT** 
the  testator  bequeathed  all  the  residue  of  his  said  pro-  *ftertbcpay. 

^  '^         ment  of  debts, 

&e.,  exceeded 
10,000/.     One  of  the  tenth  shares  of  the  10,000/.  lapsed  hj  the  death,  in  the  testator's 
hfedme,  of  one  of  the  ten  legatees  t—Heldf  that  the  lapsed  share  of  1000/.  did  not  pass  as 
residue  to  the  nephewB  and  niecet,  but  was  ondisposed  of. 
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perty  beyond  the  said  sum  of  lO^OOOJl  unto,  and  to  be 
equally  divided  between  and  amongst^  all  and  every  his 
nephews  and  nieces  who  should  live  to  attain  the  age  of 
twenty-one  years,  share  and  share  alike* 

The  residue  of  the  real  and  personal  estate  of  the  tes- 
tator,  after  payment  of  his  debts,  I^picies,  and  the  other 
expenses,  exceeded  the  sum  of  10,0001  One  of  the 
shares  of  1000/.  lapsed  by  the  death  of  a  legatee  of  one 
of  the  ten  shares  in  the  lifetime  of  the  testator. 

The  question  was^  whether  the  lapsed  share  of  10002. 
belonged  to  ihe  nephews  and  nieces  in  their  character 
of  residuary  legatees,  or  whether  it  was  undisposed  of^ 
and  belonged  to  the  next  of  kin.  The  question  was 
raised  upon  demurrer  to  the  bill  of  the  nephews  and 
nieces  of  the  testator. 


Arffument. 


Mr.  BomiUy  and  Mr.  HaUett,  for  the  testator's  nephews 
and  nieces. — The  lapsed  share  passes  by  the  bequest  of 
residue.  Bland  v.  Lamb  (a),  Eatum  v.  Appleford  (Jiy 
This  has  always  been  the  prindple  with  reference  to 
personal  estate,  {Leake  v.  Robinson  (c)  ),  and  it  is  now, 
under  the  Statute  of  Wills  (d),  the  rule  not  only  as  to 
personal  estate*  but  alao  as  to  that  part  of  ihe  lapsed 
share  which  arose  from  the  real  estate. 


Mr.  Anderdon,  Mr.  Wood,  Mr.  Bacon,  and  Mr.  JPa^^ole, 
for  the  heir-at-law  of  the  testator,  who  was  one  of  his 
next  of  kin,  and  also  for  the  other  next  of  kin. — The  gift 
to  the  nephews  and  nieces  is  a  gift  only  of  the  excess  of 
the  residue,  beyond  the  10,000^  No  part  of  the  10,000iL 

(a)  2  J.  &  W.  402.  (c)  2  Mer.  302. 

(b)  6  My.  &  C.  56;  S.  (7.,  (<^}  7  W.  4  &  1  Vict.  o.  26, 
10  Sim.  274.  s.  25. 
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18  given  to  them.  A  part  of  that  mxm,  haying  li^Med,  i846L 
creates  to  that  extent  an  intestacy.  The  liaised  som  of 
lOOOiL  is  a  part  of  the  residue  apportioned  bj  the  tes- 
tator amongst  eevenil  legatees,  and  in  sooh  a  ease,  where 
the  gift  of  a  portion  of  the  residue  fails,  the  portion  so 
given  does  not  pass  to  the  other  residuary  legatees,  but 
is  treated  as  undisposed  of:  Attomey-Oeneral  v.  Johm^ 
ittme(a),  lAoyd  v.  Z&yrf  {b\  Skryimhtr  v.  Nartheaie  (c). 
Being  undisposed  of,  the  heir-atrlaw  is  entitled  to  that 
part  which  arose  fiom  real  estate,  and  the  next  of  kin 
to  the  peraonaL  The  oases  of  HarrU  v.  Dam$  (d)  and 
Daoen  v.  Dewe$  (e)  were  also  di 


The  decision  of  the  Court  upon  ihe  demurrer  oannot 
determine  the  question  as  between  the  defendants,  the 
hor-atr-law  and  next  of  kin;  that  question  must  be 
settled  in  some  other  manner. 


J^idgwimU* 


Vicb-Chahcsllob,  after  stating  the  words  of  the     j^  ^ 
will: — 

The  share  in  the  sum  of  10,000JL,  which  has  become 
lapsed  by  the  death  of  ihe  legatee  in  the  life-time  of 
the  testator,  wiU  be  undisposed  of,  unless  it  passes  under 
the  residuary  clause  of  the  will;  and  the  question  is — 
whether  the  word  ''  residue,"  as  used  in  the  latter  part 
of  the  second  clause,  must  be  understood  as  describing 
the  general  residue  of  the  testator's  estate,  or  only  the 
excess  of  the  estate  over  ihe  sum  of  10,00(M1  The 
word  ''resLdue,"  in  its  large  and  general  sense,  ocMn-* 
prebends  whatever  in  the  events  which  happen  turns 
out  to  be  undisposed  of;  but  if  it  appears  that  the  word 
^'residue*  is  used  in  a  more  restricted  sense,  in  that 

(a)  Ambl.  677.  (<0  ^  ^l^*  ^'  ^-  ^^O- 

(6)  4  Beav.  231.  («)  3  P.  Wms.  40. 

(e)  ]  Swans.  666. 
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Jvd^memt, 


restricted  sense  the  Court  is  bound  to  construe  it 
Now>  if  in  this  case  the  question  depended  upon  this, 
whether  the  testator  intended  his  nephews  and  nieces  to 
take  his  personal  estate,  except  such  parts  as  he  had 
effectually  disposed  of  by  his  will,  the  answer  to  that 
question  must  be  in  the  negative.  If  the  trust  estate, 
after  paying  the  debts  and  legacies,  had  been  one  shil- 
ling less  than  1 0,000/.,  the  nephews  and  nieces  would 
have  taken  nothing,  although  the  legatees  had  all  died 
in  the  lifetime  of  the  testator.  And  if  that  be  admitted, 
it  is  difficult  to  believe  that  the  testator  could  have  in- 
tended by  the  second  clause  not  merely  that  the  nephews 
and  nieces  should  take  any  excess,  but  that,  with  the 
excess,  they  should  take  also  what  was  not  given  them 
unless  that  excess  existed. 


It  is  not  however  by  speculation  that  the  case  must  be 
decided.  The  word  "  residue,"  as  used  in  the  beginning 
of  the  will,  clearly  means  general  residue.  Of  that 
there  can  be  no  doubt  When  therefore  the  testator,  in 
the  concluding  part  of  the  clause,  gives  10,000/.  out  of 
that  residue  to  the  ten  legatees,  and  deckres  that  the 
residue  shall  go  to  his  nephews  and  nieces,  it  is  of 
necessity  that  the  word  ''  residue  "  in  that  place  means 
not  the  general  residue  in  its  extended  sense,  but  the 
excess  of  the  general  residue  over  and  above  the  10,00021 
and  nothing  more.  This  construction  is  supported,  I 
think,  by  the  cases  of  Shrymsher  v.  NoHhcate  (a),  Uoyi 
V.  Lhyd  (&),  Page  v.  LeapingtDeU{c)y  and  the  other  cases 
cited. 

Let  the  costs  be  paid  out  of  the  general  estate  of  the 
testator;  for  a  different  construction  might  have  been 
put  upon  the  will  without  violence  to  the  language. 


(a)  1  Swans,  sei^.       {h)  4  Beav.  231.        (c)  18  Yes.  463. 
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COX  r.  BARNARD.  20«A  ^  2Ut 

Aprtl. 
±  H£  bill  was  filed  to  establish  the  will  of  the  testator.  In  asoit  to 
John  Lyd£y  and  for  the  execution  of  the  trusts  thereof,  trute^f «  wiU 
under  the  direction  of  the  Court.     The  bill  also  prayed  de¥»">s  "»! 

.    .  estates  to  trus- 

an  account  of  the  real  estates  of  the  testator,  distinguish-  tees  for  certain 
ing  the  estates  devised  in  trust  for  the  Plainti£P,  and  an?after^thei/' 
those  devised  in  trust  for  the  Defendants,  Jolm  Malyn^  slSte^S*^ 
EUzabelhy  his  wife,  and  their  children ;  and  in  case  the  Pp^^  ^  s^^e 

discharges  for 

personal  estate  should  be  insufficient  to  paj  the  debts  the  proceeds 
and  iunend  and  testamentary  expenses,  that  the  defi-  ^^  proili^^d 
ciency  might  be  apportioned  between  the  estates  devised  T**^*  direction 
as  aforesaid.  sessed  of  the 

monies  to  arise 
thereby,  upon 

The  testator,  by  his  will  and  codicils,  made  in  the  ^JlJ^^of  the 
years  1842  and  1843,  devised  certain  estates  at  Dept-  tenants  for  life, 

''  .  '^      the  trustees 

fordy  in  the  county  of  Kent,  unto  and  to  the  use  of  John  and  the  tenanu 
Barnard  and  Elizabeth  Porter,  their  heirs  and  assigns.  Defendants^ 
upon  trust  from  time  to  time  to  pay  the  rents  and  pro-  ^  ^^  ^^^ 
fits  of  the  said  hereditaments  imto  John  Malyn  and  his  «ele  until  after 
assigns  for  his  life,  and  from  and  after  his  decease  to  pay  tenants  for  life, 
the  said  rents  and  profits  imto  Elizabeth  the  wife  of  withsUmdlng*^" 
the  said  John  Malyny  in  case  she  should  be  then  living,  t^e  30th  Order 
during  her  life,  for  her  separate  use,  and  so  that  she  I84i,  directed 

,,,.  ^1  •!  f_^     ^*'  **»«  child- 

shomd  have  no  power  to  charge  or  incumber  such  rents  ren  of  the 
and  profits  or  the  accruing  payments  thereof.   The  devise  SoS?briMide 
then  proceeded: — ''And  immediately  after  the  decease  of  parties. 
the  survivor  of  them,  the  said  John  Malyn  and  Elizabeth     statement. 
his  wife  do  and  shall  stand  seised  and  possessed  of  the  said 
hereditaments  and  premises,  upon  trust,  ihat  they  the  said 
John  Barnard  and  Elizabeth  Portery  or  the  survivor  of 
them,  his  or  her  heirs  or  assigns,  do  and  shall  absolutely 
sell  the  said  hereditaments  and  premises,  either  toge* 
ther  or  in  separate  parcels,  and  dther  by  public  auction 
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BttUiMini, 


or  private  oontraoty  and  oonvej  and  aasuie  the  same  unto 
the  purchaaer  or  purchasers  thereof^  as  he,  she,  or  they 
shall  direct,  and  receive  the  monies  arising  fiom  the 
sale  or  sales  thereof,  and  give  effectoal  discharges  for 
the  same,  exonerating  the  purchaser  or  purchasers  fiom 
all  liability  in  respect  of  the  application  thereof.  And 
I  direct  that  imtil  such  sale  or  sales  the  rents  and  profits 
of  the  said  hereditaments,  or  of  such  part  thereof  as 
shall  from  time  to  time  remain  imsold,  shall  be  paid 
unto  the  person  or  persons  who^  under  the  trusts 
hereinafter  contained,  would  be  entitled  to  the  in- 
C(»ne  and  proceeds  of  the  monies  arising  therefrom; 
and  I  hereby  direct  and  declare  that  the  said  mTakn 
Barnard  and  EUzabeik  JPorter,  and  the  survivor  of 
them,  his  or  her  executors  or  administrators,  shall 
stand  possessed  of  the  monies  to  arise  from  the  afore- 
said sale,  and  the  rents  and  profits  in  the  meantune,  in 
trust  for  such  child  or  children  of  the  said  John  Mafyn 
and  EUzabeOi  his  wife,  as,  being  a  son  or  sons,  shall 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  shall  attain  that  age  or  marry,  equally  to 
be  divided  between  tiiem  if  more  than  one." 

The  testator  also  gave  his  trustees  a  power  of  leasing 
the  premises  during  the  lives  of  the  tenants  for  life,  and 
of  the  survivor  of  them,  for  any  time  not  exceeding 
seven  years,  at  a  rack  rent* 

At  the  hearing  of  the  cause,  a  preliminary  objection 
was  taken,  that  the  children  of  the  Defendants,  John 
Mafyn  and  Elizabeth  his  wife,  were  necessary  parties  to 
the  suit,  and  were  not  before  the  Court 


Argttmeni, 


Mr.  RamUfy  and  Mr.  Hubback,  for  the  Plaintifl^  sub* 
mitted,  tiiat,  under  the  Order  XXX  of  August,  184 1^ 
the  children  of  Mr.  and  Mrs.  Mafyn  were  not  neoessaiy 
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parties.  The  parents  who  took  the  precedioglife  estates 
under  the  will  were  before  the  Court,  because,  in  thor 
lifetime,  the  trustees  had  no  powers  of  sale :  upon  the 
death  of  the  tenants  for  life,  the  trusts  for  sale  would 
take  effect,  and  the  trustees  were  then  empowered  to 
sell  the  estate,  and  give  discharges  for  the  proceeds,  and 
for  the  rents  and  profits.  The  trustees,  therefore,  re- 
presented the  children  of  Mr.  and  Mrs.  Mafyn,  the  par* 
ties  beneficially  entitled  in  remainder,  within  the  mean- 
ing of  the  order,  so  as  to  dispense  with  the  necessity  of 
tnalriwig  them  partics  to  the  suit 


1846. 


Mr.  Kenyan  Parker,  Mr.  JFoad,  Mr.  Sehomberff,  Mr. 
Hatdane,  Mr.  Cankrien,  and  Mr.  Anstey,  for  the  several 
other  parties. 


Vicb-Chakcbixob  : — 

I  entertain  some  doubt  whether  this  case  is  within 
the  terms  of  the  30th  Order.  That  Order  was  intended 
to  i^yply  to  real  estate  the  prindple  which  was  applied 
in  the  case  of  personalty.  The  executor  represented  the 
entire  personal  estate,  and  the  parties  beneficiallj  in- 
terested were  never  made  parties.  Under  this  rule  per- 
sonal property  to  any  extent  was  administered  by  the 
Court.  With  regard  to  real  estate  it  was  otherwise. 
Notwithstanding  the  trustees  might  have  the  most  un- 
limited powers  of  dealing  with  the  estate,  the  parties 
beneficially  interested,  however  small  or  remote  their 
interest  might  be,  were  still  held  to  be  necessary  par- 
lies. The  order  was  designed  (as  far  as  it  goes)  to 
give  the  same  representative  character  to  devisees  in 
trust  of  real  estate,  which  the  prindples  of  the  Ck>urt 
gave  to  executors,  in  cases  where  the  powers  of  the 
devisees  were  equivalent  to  the  powers  of  executors. 
The  order  is,  ''that,  in  all  suits  concerning  real  estate 


Judgnuni. 


€f  ^SvVvff^^W^Vv  # 
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1846.  which  is  vested  in  trustees  bj  devise,  and  such  trus- 
tees are  competent  to  sell  and  ^ve  discharges  for  the 
proceeds  of  the  sale,  and  for  the  rents  and  profits  of 
the  estate,  such  trustees  shall  represent  the  persons 
beneficiaUy  interested  in  the  estate,  or  the  proceeds,  or 
the  rents  and  profits,  in  the  same  manner  and  to  the 
same  extent  as  the  executors  or  administrators,  in  suits 
concerning  personal  estate,  represent  the  persons  bene- 
ficiaUy  interested  in  such  personal  estate."  I  believe 
the  Lord  Chancellor  of  Ireland  has  made  a  general 
order  applicable  to  suits  in  that  country,  which  extends 
the  representation  by  trustees  of  real  estate  much  far- 
ther. It  has,  however,  been  thought  proper  to  limit 
the  order  in  question,  until  the  safety  of  the  principle 
shall  have  been  proved  by  its  operation  in  practice.  In 
this  case  the  devisees  in  trust  have  no  present  power 
to  sell :  the  power  of  sale  does  not  come  into  operation 
during  the  lifetime  of  the  tenants  for  life.  The  trustees 
have  not^  therefore,  that  dominion  over  the  estate  which 
executors  have  at  law  over  the  personal  property  of  a 
testator.  The  order  refers  to  the  possession  of  analogous 
powers  in  the  two  cases ; — to  powers  which  the  execu- 
tors actually  have  at  the  time  the  Court  is  called  upon 
to  administer  the  estate,  and  not  to  powers  which  they 
will  have  at  a  future  time,  or  after  a  certiun  event  shall 
have  happened.  I  think,  therefore,  that  this  is  a  case 
in  which,  even  if  the  drcumstances  bring  it  within  the 
language  of  the  order,  I  ought  to  exercise  the  discretion 
given  to  the  Court  in  the  latter  part  of  the  order,  and 
direct  that  the  persons  interested  in  remainder  be  made 
parties  to  the  suit. 
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THE  GOVEBNORS  OF  CHRIST'S  HOSPITAL     May  2nd. 
V.  ATTORNEY-GENERAL. 

X  HE  Plaintiffi  wei6  the  trustees  of  funds  which  had  The  proper 

been  bequeathed  to  them  from  time  to  time  for  the  liber-  ^i^mUt^Uie 

ation  of  prisoners,  for  debts  under  40*.     The  operation  5'^**-^L*fk. 

of  the  recent  statutes  relating  to  imprisonment  for  debt  information  of 

having  deprived  the  charity  of  its  objects,  the  Plainti£b  General ;  but 

filed  their  bill  to  obtain  the  direction  of  the  Court  for  maT*filc*a1bm 

the  future  administration  of  the  trust  funds,  making:  the  H^^^  ^^ 

'  ^  Attorney -Ge- 

Attomey-Greneral  the  Defendant.  nerai  to  have 

the  accoaDts  of 
the  charity 
■""""""  taken,  and  to 

be  personally 

Mr.  WhUe,  for  the  BiU.  frl^'lJ^Uy 

in  respect 
thereof,  sub- 
Mr.  Wray^  for  the  Attorney-General,  said  that  the  mitting  to  such 

course  taken  by  the  Plaintifis  was  novel.  The  proper  JS^mey-Ge-^ 
course  would  have  been  for  the  trustees  to  have  brought  enS\eTto  wk* 
the   case  before  the  Attorney-General,  that  the  suit  against  them  in 

.   i_,    i_  ,  P  J    .       .,  ,       .        an  information; 

nugnt  have  been  framed  m  the  common  way,  by  m-  and  in  the  same 
formation, — the  Attorney-General  being  informant,  and  torney-Gcneral 
the  trustees,  who  were  the  accounting  parties,  the  De-  p*""*jjii^? 

fendants.  rect  a  reference 

_  for  a  scheme. 

ViCE-ChANCELLOR  :—  Judgm^U 

The  proper  and  formal  shape  of  a  suit  for  determin- 
ing the  mode  in  which  the  funds  belonging  to  a  cha- 
rity should  be  administered  is  by  the  information  of 
the  Attorney-General.  I  do  not,  however,  see  why  the 
trustees  of  property  applicable  to  charitable  purposes 
may  not,  like  any  other  trustees,  come  to  this  Court 
to  have  the  accounts  of  the  trusts  taken,  and  to  be 
discharged  from  personal  liability.  But  the  trus- 
tees, although  they  are  Plaintiffs,  must  in  such  a  case 
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1846.  submit  to  account  in  the  same  manner,  and  to  the 

ij.^^  same  extent,  as  the  Attorney-General  might  have  re- 

OoTsmNou  OP  quired  if  they  had  been  Defendants.     I  will  refer  it  to 

CbU8t9 

HoftPiTAL  the  Master  to  settle  a  scheme  for  the  future  dispontion 

Att.^'obm.  ^^  ^^  funds  of  the  charity,  if  the  Counsel  for  the  At- 


JudgmeiU. 


tomey-General  asks  for  that  direction,  or  does  not  object 
to  its  being  made  in  this  suit 


^liJl^  HARBroGE  V.  WOGAN. 

In  A  marriage  XjT  an  indenture  of  settlement,  dated  the  7th  of  July, 
JIJ^irtTof^  1841,  between  the  Plaintiff  Letitia  Harbidge  (then  Le- 
"^wrS*  ''^  Wogan)  of  the  first  part,  the  Plaintiff  WUliam 
•igiied  in  trut  Harbidge  of  the  second  part,  the  Defendant  WUliam 
ma  for  her  Wogon  and  T.  E.  Lander  of  the  third  part,  and  the 
J^J^J^  Defendants  WUliam  Wogan  and  J.  Fisher  of  the  fourth 
tfaehnaband  for  part,  reciting  that  the  Plaintiff  Z^ft'tia  was  seised  in  fee- 
maindM-  to  the  simple  of  certcdn  freehold  property  at  ShiffhaH,  in  the 
^marrbge,  county  of  Salop,  and  was  entitled  to  a  sum  of  1 100/., 
and  in  ^^^^  invested  on  a  mortgage  security ;  and  that  a  marriage 
marriage,  to  the  had  been  agreed  upon  between  the  Plaintiflb;  and  that, 

brother  of  the  .  >,  i.^i  •• 

wife  and  hia  upon  the  treaty  for  such  mtended  marriage,  it  was 
^majrla«f*  sg^ed  between  the  parties  that  the  said  freehold  pro- 
thehnaband      pertv,  and  the  said  sum  of  1100/.,  should  be  conveyed 

and  wife  filed      «^      •"  ^ 

their  bill, 

charging  that  the  brother,  who  was  one  of  the  tnuteea  of  tht  aetdement,  in  concert  with  the 
aolicitor's  derk,  who  took  the  inatmctiona  for,  and  attended  the  execation  of  the  settle- 
ment, had  fraudnlentlj  omitted  or  erased  from  the  deed  a  general  power  of  appointment 
by  the  wife,  in  de&nlft  of  issue  of  the  marriafe,  and  praying  that  the  aetHement  might  be 
rectified  by  inserting  such  a  power.  The  wife  did  not  prove  the  instructions  for  the  is- 
aertion  of  sndi  a  power,  nor  the  fraud  in  omitting  or  erasing  it,  bat  it  appeared  by  the 
evidence  that  the  power  had  been  introdooed  in  the  draft  setUement  prepared  by  coansel, 
and  also  in  the  engrossment ;  and  the  answer  of  the  brother  stated,  that,  the  power  bar- 
ing been  noticed  by  him  when  the  eiwrossment  was  read  over  to  him,  he  objected  to  it,  st 
not  being  according  to  his  anderstan<ung  of  the  intentions  of  the  wife,  when  the  solidCor'i 
derk  admitted  it  was  not,  and  struck  it  out.  The  Court  held,  that  it  waa  the  doty  of  the 
brother,  as  one  of  the  trustees,  not  to  have  permitted  the  power  to  be  struck  out  withoat 
thit  express  directions  of  the  intended  wife  on  that  point ;  and  that  reKef  m^[ht  be  given  in 
the  suit,  subject  to  the  Question  whether  the  wile  knew,  when  the  executed  the  setUement, 
that  it  did  not  contain  the  power. 
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and  asBigiied  to  the  Defendante  WiUktm  Wogan  and  J» 
Fldcher^  their  heirs,  executors,  &c.,  upon  and  for  the 
trusts,  intents,  and  purposes,  and  with,  under,  and  sub- 
ject to  the  powers,  provisions,  dechurations,  and  agree- 
ments thereinafter  expressed  and  declared ;  the  Plaintiff 
LetiJdcL  granted  and  released,  and  assigned  and  trans- 
fened,  unto  the  Defendants  WWiam  Wogan  and  «/. 
Fktchar,  their  heirs,  executors,  &c.,  the  said  freehold 
here£taments^  and  the  said  sum  of  llOOiLf  and  the  in- 
terest to  become  due  thereon  in  trust  for  the  Plaintiff 
Zetitia  and  her  assigns,  until  the  marriage ;  and  after 
the  solemnization  thereof  ^P^^  tcxtsi  for  tiie  separate 
use  of  the  Plaintiff  Letitia,  independent  of  the  Plaintiff 
WUUam  Hartidgef  or  any  future  husband,  but  without 
ao J  restraint  upon  anticipation ;  and  from  and  after  the 
decease  of  the  Plaintiff  Zehitiiei,  upon  trust  for  the  Plain- 
tiff WUBam  Harbidge  and  his  asogns  for  his  life,  and 
immediately  after  the  decease  of  the  survivor  of  the  said 
Plaintiffs,  then  upon  trust  for  the  children  of  the  mar- 
riage as  therein  mentioned;  and  if  none  of  such  children 
ahonld  attain  vested  interests  as  therein  mentioned,  then 
upon  trust  for  the  Defendant  WUUam  Wogan  and  his 
asogns  for  his  life,  remainder  in  trust  for  his  children 
as  tenants  in  common;  and  in  case  none  of  such  children 
should  attain  vested  interests  as  therein  mentioned, 
then  in  trust  for  the  Defendant  WUUam  Wogan,  his 
heirs,  executors,  and  administrators  for  ever.  And  tiie 
indenture  contained  provisions  for  the  maintenance  and 
advancement  of  the  children  of  the  marriage,  for  the 
sale  of  the  trust  premises  by  the  trustees,  with  the  con- 
sent of  the  Plaintiffi^  or  of  the  survivor  of  tiiem,  for  the 
investment  of  the  trust  monies,  and  change  of  the  se- 
curities at  the  discretion  of  the  trustees,  upon  tiie  request 
of  the  Plaintifis,  or  the  survivor  of  them,  and  for  the  ap- 
pointment of  new  trustees :  it  also  contained  provisions 
that  the  receipts  of  the  trustees  should  be  good  dis- 
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charges  for  the  trust  iunds,  and  for  the  indemnity  of  the 
trustees. 

The  marriage  of  the  said  Plaintifis  took  place  soon 
after  the  dat«  of  the  settlement 


The  bill  was  filed  in  March,  1842,  by  LetiHa  Har- 
bidge  (by  her  next  friend),  and  WilUam  Harbidge,  against 
the  Defendant  WilUam  Wogaji^  and  «/.  Fletcher^  the  trus- 
tees of  the  settlement ;  the  children  of  WiUiam  JVogtm, 
the  parties  to  whom  the  property  was  limited  in  remain- 
der; and  John  Bulger,  who,  as  the  clerk  of  Mr.  Robnt- 
sofiy  a  solicitor  at  Wellington,  managed  the  business  of 
the  latter  at  Shiffnal,  and  had  been  employed  in  the  pre- 
paration of  the  deed  of  settlement  The  bill  alleged,  that, 
upon  the  treaty  for  the  marriage,  it  had  been  expressly 
stipulated  and  agreed  by  and  between  the  Plaintifi, 
that  the  property  of  the  Plaintiff  Z^^a  should  be  settled 
upon  and  for  the  benefit  of  the  Plaintiffs  and  the  children 
of  the  marriage,  if  any ;  and,  in  default  of  any  children 
who  should  attain  vested  interests,  that  the  Plaintiff  Le- 
titia  should  have  a  general  absolute  power  of  appoint- 
ment and  disposition  of  the  said  property  by  deed  or 
will,  subject  to  the  interests  to  be  limited  to  the  Plain- 
tiffs and  the  children  of  the  marriage,  and,  in  default  of 
such  appointment,  for  the  benefit  of  the  Defendant  WU- 
Ham  Wogan  and  his  children ;  that  the  Plaintiff  instruct- 
ed Bulger  to  prepare  the  settlement,  and  gave  him 
express  instructions  to  insert  in  it  such  power  of  ap- 
pointment by  her ;  and  such  power  was  accordingly  in- 
serted in  the  draft,  and  in  the  original  engrossment  of 
the  settlement  from  the  draft;  but  that  the  power  was 
afterwards  struck  out  of  the  engrossment  by  the  con- 
trivance and  fraud  of  the  Defendant  WilUam  Wogan, 
and  the  said  John  Bulger,  without  the  consent  of  the 
Plaintiffs.    The  bill  alleged  that  the  settlement  was  exe- 
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cated  by  the  Plaintiff  Letitia  without  being  read  over  to 
Ver,  and  without  any  intimation  that  the  power  of  ap- 
pointment had  been  struck  out  or  omitted ;  and  that  it 
was  not  until  some  time  after  the  marriage,  when  they 
applied  to  Bulger  for  and  obtained  a  copy  of  the  settle- 
ment, that  they  became  aware  that  it  did  not  contain 
such  power  of  appointment. 
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The  bill  prayed  that  the  erasure  or  omission  of  the 
power  of  appointment  by  the  Plaintiff  Letitia  from  the 
settlement  might  be  declared  fiandulent  as  against  the 
Plaintiffs ;  and  that  it  might  be  declared  that  the  Plain- 
tiff Letitia  is  entitled  (subject  to  the  trusts  in  favour  of 
the  Plaintiffs  and  their  children)  to  appoint  and  dispose 
of  the  property  and  funds  comprised  in  the  settlement 
as  she  might  think  proper,  in  priority  to  the  trusts  in 
favour  of  the  Defendant  WilUam  Wogan  and  his  child- 
ren; and  that,  if  necessary  or  proper,  a  new  deed  of 
settlement  might  be  decreed  to  be  executed  by  all  pro- 
per parties  for  effecting  the  purposes  aforesaid ;  that  a 
new  trustee  might  be  appointed  instead  of  the  Defend- 
ant William  Wogan;  for  a  receiver;  and  that  the  De- 
fendants William  Wogan  and  John  Bulger  might  be 
decreed  to  pay  the  costs  of  the  suit. 


The  Defendant  WilUam  Wogan,  by  his  answer,  said 
that  the  Plaintiff  Letitia  was  his  sister,  and  they  had  no 
other  near  relation  except  their  mother;  and  that  the 
Plaintiff,  before  her  marriage,  had,  of  her  own  accord, 
stated  to  the  Defendant  her  intention  to  settie  her  pro- 
perty upon  tiie  Defendant  and  his  children  after  the 
death  of  herself  and  her  then  intended  husband;  and 
that  she  did  not  express  any  intention  of  reserving  to 
herself  a  general  power  of  disposition ;  that  the  Plaintiff 
WnUoan  Harbidge  was  a  farmer's  bailiff,  in  indigent  cir- 
cumstances, and  the  Defendant  was  very  averse  to  the 
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marriage^  and  feared  that  the  PlainttiF  would  dissipate 
his  wife's  property  if  he  could  influence  her  to  ^ve  him 
power  over  it     The  answer  stated,  that,  having  re* 
luctantly  consented  to  be  a  trustee  of  the  settlement,  he 
called  on  John  Bulger^  at  his  request,  at  the  office  of 
Mr.  Robinson^  in  Shiffnal,  in  July,  1841,  to  execute  the 
deed ;  that  Bulger  then  read  over  the  engrossment,  and 
the  Defendant,  perceiving  that  it  contained  a  general 
and  absolute  power  to  the  Plaintiff  LetiHa  of  appoint- 
ment and  disposition  over  the  property,  subject  to  the 
life  interests  of  herself  and  her  intended  husband,  and 
the  interests  of  her  children  if  she  should  have  anj, 
told  Bulger  that  the  settlement  in  that  respect  was 
not  according  to  the  statement  which  had  been  before 
made  to  him  of  its  intended  contents,  and  that  he  (the 
Defendant)  considered  the  settlement  would  in  ihat 
shape  be  useless,  as  it  would  be  no  security  to  his 
sister  against  the  solicitations  of  her  intended  husband; 
that  Bulger  inunediately  said  it  was  true  that  the  set- 
tlement with  respect  to  the  said  power  was  not  accord- 
ing to  the  instructions  which  he  had  received,  and  that 
the  power  had  been  introduced  by  a  mistake  of  Mr. 
RobiTisan ;  and  Bulger  thereupon,  inunediately  and  of 
his  own  accord,  and  not  at  the  instance  in  any  way  of 
the  Defendant,  struck  out  with  his  pen  the  power  from 
the  engrossment,  stating  to  the  Defendant  that  he  would 
explain  the  obliteration  to  the  Plaintiflfs,  and  that  he 
was  certain  it  would  be  agreeable  and  satisfactory  to 
them.     The  Defendant  said,  that  he  desired  Bulger  to 
be  very  particular  in  explaining  to  boUi  IJie  PlaintifiB 
the  e£fect  of  the  alteration  previous  to  their  execution  of 
the  settlement,  which  he  promised ;  and  the  Defendant 
thereupon,  in  the  fidl  conviction  that  the  settlement,  as 
altered,  was  in  full  accordance  with  the  intentions  of  the 
Plaintiffs,  executed  the  same,  and  accompanied  Bulger 
to  the  house  of  his  mother,  where  the  Plaintiff  Letitia 
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then  resided,  and  where  she  then  (though  not  in  the  De- 
fendant's presence)  executed  the  deed.  The  Defendant 
denied  that  it  was  ever  stipulated  or  agreed  by  the 
Plaintifisy  that  the  Plaintiff  LetUia  should  have  such 
power  of  appointment  as  the  bill  allied ;  and  he  denied 
that  the  Plaintiffs  had  executed  the  same  without  having 
received  any  intimation  that  the  power  of  appointment 
was  stnick  out,  bul^  on  the  contrary,  the  Defendant 
said  he  believed  they  executed  the  same  with  full  know- 
le%e  that  it  contained  no  such  power;  and  he  wholly 
denied  the  fraud  imputed  to  him  by  the  bilL 
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The  Defendant  Fletcher,  the  other  trustee,  had  no 
personal  knowledge  on  the  subject,  and  submitted  to  act 
as  the  Court  should  direct.  The  children  of  the  De- 
fendant Wogan  were  infants,  and  submitted  their  rights 
and  interests  to  the  protection  of  the  Court  The  De- 
fendant Bulger  died  afler  the  suit  was  instituted,  and 
before  he  had  put  in  any  answer  to  the  bill. 


The  Phiintiffs  went  into  evidence  in  support  of  the 
bilL  Ann  Franks,  who  had  been  a  servant  of  the  Plain- 
tiff Xeft'/iia'5  mother  for  several  years  before  and  at  the 
time  of  the  marriage,  deposed,  that  she  had  frequently 
heard  the  Plaintifis,  before  their  marriage,  talking  of 
having  the  property  settled;  and  that  she  heard  the 
Pkuitiff  LetUia  say  she  should  wish  to  have  the  deed 
made  so  that  she  should  have  the  property  for  her  life, 
and  that  then  it  should  go  to  her  husband  for  his  life, 
and  that,  afler  that,  she  should  have  a  power  of  willing 
it  away  to  whom  ahe  pleased,  as  she  might  wish  to  leave 
it  to  her  brother  and  his  children ;  that  she  heard  the 
Plaintiff  express  herself  to  the  same  effect  to  Bulger,  in 
a  conversation  respecting  the  settlement  before  the  mar- 
riage ;  that  the  Plaintiff  was  then  nearly  fifly  years  of 
age ;  that  the  witness  heard  what  passed  on  the  execu- 
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lion  of  the  deed  hy  the  PlamtifF  LetUia,  and  that  no 
explanation  of  the  deed  was  then  given  hj  Bulger,  but 
that  he  only  pointed  out  where  the  Plainliff  was  to  dgn 
her  name. 

Mr.  Rdbiiuon  was  examined  on  the  part  of  the  De- 
fendant fVUUam  Wogan,  and  deposed  that  Bulger  had 
been  the  managing  clerk  of  his  business  at  Shiffnal; 
that  Bulger  had  prepared  a  draft  of  the  marriage  settle- 
ment of  the  Plaintiffs,  and  delivered  it  to  him  (Mr.  Bo- 
lnnsan)i  and  requested  him  to  draw  another  draft  there- 
from, treating  the  first  draft  as  instructions ;  that  such 
draft  was  the  only  information  he  (Mr.  Bobinsan)  re- 
ceived of  the  intentions  of  the  PIainti£b ;  that  the  draft 
he  so  received  from  Bulger  did  not  contain  the  power  of 
disposition  by  the  Plaintiff  Xe/tito,  subject  to  the  interest 
of  the  husband  and  wife,  and  children  of  the  mairiage; 
that  he  did  not  settle  the  draft  he  so  received,  but  sent 
instructions  to  counsel  to  prepare  another  draft,  and  in 
such  instructions  directed  that  the  draft  should  contain 
a  power  to  enable  the  Plaintiff  Z^tt/uz  to  dispose  of  the 
trust  property  to  any  person  she  pleased ;  that  he  had 
no  authority  for  so  doing,  and  was  not  instructed  by 
the  Plaintiffs  or  Bulger,  or  any  other  person,  to  have 
such  power  inserted;  but  he  directed  the  same  to  be  in- 
serted of  his  own  accord,  fancying  it  might  be  an  over- 
sight on  the  part  of  Bulger,  and  finding  several  other 
usual  clauses  were  omitted,  which  he  thought  ought  to 
have  been  inserted ;  that  he  referred,  in  giving  such  in- 
structions, only  to  the  possibility  of  the  Plaintiff  marry- 
ing again,  and  to  enable  her  to  provide  for  a  second 
family ;  that  the  draft  was  prepared  by  counsel  firom 
such  instructions,  and  that  the  settlement  was  engrossed 
from  the  draft  so  prepared  by  counsel;  that  Bulger  after- 
wards told  the  witness  that  the  power  of  appointment 
ought  not  to  have  been  inserted  in  the  instructions,  as 
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the  Plainliff  iMxtUi  was  an  elderly  person,  and  there 
was  no  necessity  for  the  precaution;  and  the  witness 
thereupon  directed  Bulger  to  strike  it  out  of  the  draft, 
when  the  same  was  returned  from  counseL  Several 
other  witnesses  also  deposed  to  language  and  declara- 
tions by  the  PbdntiiF  LetUUiy  to  the  effect  that  the  settle- 
ment was  framed  in  conformity  with  her  desire  and 
instructions. 
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Mr.  Rcmilly  and  Mr.  Rogers^  for  the  Plaintiffs. — ^The 
evidence,  if  it  does  not  establish  a  case  of  fraud  against 
the  Defendant  Wogan^  and  the  deceased  Defendant 
Bulger^  at  least  establishes  the  fact  that  the  settlement 
has  not  been  framed  in  accordance  with  the  intentions 
of  the  Plaintiffs,  or  with  the  instructions  which  were 
giyen  for  its  preparation.  This  is  sufficient  to  entitle 
the  Plaintiffs  to  the  relief  which  is  prayed  by  the  suit, 
so  far  as  it  extends  to  the  rectification  of  the  settiement, 
by  the  introduction  of  the  power  of  appointment.  They 
cited  Beaumont  v.  Bramley  (a),  The  Duke  of  Bedford  v. 
The  Marquis  of  Abercom  (J),  Pearce  v.  Verbeke  {c\  and 
The  Marquis  of  Breadalbane  v.  The  Marquis  of  Chan" 
dos  {d).  It  must  not  be  forgotten  that,  by  the  death  of 
Bulger^  the  Plaintifis  had  lost  the  benefit  of  discovery 
from  him. 


Argument, 


Mr.  Tinney  and  Mr.  G.  L.  Russell^  for  the  Defendant 
William  Wogan  and  his  children. — The  case  made  by 
the  bill  is  not  a  case  of  mistake,  but  of  fraud.  If  the 
Plaintiffs  fail  in  establishing  the  fraud,  they  fail  in  the 
suit.  Even  supposing  that  the  suit  had  been  framed 
for  relief  on  the  ground  of  mistake,  it  must  still  fail; 
for,  so  far  from  any  mistake  having  been  proved,  iSie 


(a)  T.  &  R.  41. 

\h)  1  Myl.  &  Cr.  312. 


{e)  2  Beav.  333. 
(rf)  2  Myl.  &  Cr.  711. 
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beat  evidence  of  whicb  Buch  a  case  admitted  had  been 
given,  that  the  settlement,  aa  it  stood,  was  in  perfect 
conformity  with  the  intentions  of  die  plaintiff  Mrs.  Hot- 
bidffe,  as  those  intentions  had  been  always  expressed  be- 
fore the  marriage. 

Mr.  Kenyan  Parker,  Mr.  Faber,  and  Mr.  Budattt  for 
the  other  Defendants. 


Feb.  26th. 
Judgment. 


Vice-Chakcellor  ; — 

At  the  time  of  the  marriage  of  the  Pkdntiff  WiUiam 
Harbidge  with  the  other  Plaintiff,  Letitia  his  wife,  Letitia 
was  entitled  to  personal  property  amounting  to  about 
1000/.,  and  to  a  small  freehold  estate;  and,  upon  the  oc- 
casion of  the  marriage,  it  was  agreed  that  the  property 
of  Letitia  should  be  the  subject  of  settlement;  and  a 
settlement  was  accordingly  made.  By  the  terms  of  this 
settlement  the  property  stands  limited  to  the  separate 
use  of  Letitia  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  to  the  children  of  the  marriage; 
and,  in  default  of  children,  the  property  stands  limited 
to  the  Defendant  WiUiam  Wogan  (the  brother  of  Le^ 
tiiia,  and  one  of  the  trustees  of  the  settlement)  for  his 
life,  with  remainder  to  his  children.  The  settlement 
contains  no  limitation  or  power  enabling  Mrs.  Mar- 
bidgey  in  the  event  of  there  being  no  children  of  the  mar- 
riage, to  dispose  of  the  property,  so  as  to  defeat  the 
ultimate  limitation  to  William  Wogan  and  his  children. 
There  are  at  present  no  children  of  the  marriage ;  but 
according  to  the  terms  of  the  settlement,  subject  to  the 
interests  of  any  children  who  may  be  bom,  the  property 
will  vest  absolutely  in  William  Wogan  and  his  children. 
The  bill  insists  that  the  settlement  ought  to  have  con- 
tained a  power  enabling  Mrs.  Harbidge  to  dispose  of  the 
property  in  the  event  of  there  being  no  children  of  the 
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marriage;  and  it  insists  that  the  settlement^  as  engrossed, 
did  oontiun  such  a  power,  but  that  it  was  afterwards 
struck  oat  by  a  fraudulent  oontriyance  to  which  WUUam 
Wogan  was  a  party ;  and  the  suit,  in  fact,  seeks  to  have 
it  declared  that  William  Wogan  and  his  children  are  to 
be  treated  as  trustees  for  Mra.  Harbidgti  so  far  as  to 
give  her  a  power  over  the  property ;  or,  in  other  words, 
to  have  that  power  inserted  in  the  settlement. 
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I  was  of  opinion,  and  stated  at  the  hearing  of  the 
cause,  that  there  did  not  appear  to  me  anything  in 
the  mere  terms  of  the  settlement  itself^  in  the  absence 
of  fraud,  which  could  enable  the  Court  to  give  the 
relief  prayed;  although  it  might  be  unreasonable,  as 
well  as  unusual,  that  the  power  should  be  omitted.  I 
was  also  of  opinion,  that,  on  the  ground  of  mistake 
merely,  the  Court  could  not  ^ve  the  relief.  The  an- 
swer states  that  the  power,  after  having  been  delibe- 
rately inserted  in  the  settlement,  has  been  struck  out ; 
and  the  case,  therefore,  if  it  rests  upon  anything,  can 
only  rest  upon  fraud.  But,  though  the  terms  of  the 
settlement,  standing  alone,  would  not  be  ground  for  im- 
peaching the  form  of  the  settlement  as  it  stands,  it  is 
impossible  to  deny  that  these  terms  may  be  a  material 
circamstance  to  be  considered,  taken  in  connexion  with 
the  other  circumstances  of  the  case. 


Now,  in  order  to  try  this  case,  I  will  suppose  what  I 
believe  to  be  according  to  the  fact,  that  the  instructions 
given  by  Mrs.  Harbidge  to  Bulger  were  in  substance  the 
same  aa  those  expressed  in  the  articles  as  they  now 
stand :  that  is,  to  settle  the  property  upon  herself  for 
her  separate  use  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  to  her  children,  and,  if  no  child- 
ren, then  to  William  Wogan  for  life,  with  remainder  to 
his  children.     The  first  question  in  that  case  would  be, 
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whether,  if  these  instructions  had  been  hud  before  a  oon- 
yeyancer  of  competent  skill,  they  are  such  as  he  would 
have  strictly  acted  upon,  without  further  question  or 
observation.  In  my  opinion,  which  is  confirmed  by  in- 
quiries which  I  have  made  of  persons  of  very  great  expe- 
rience, a  conveyancing  counsel  would  have  prepared  the 
settiement,  and  have  given  the  lady  a  power  over  the 
property,  subject  to  the  interest  of  her  children,  if  any, 
or  at  least  he  would  not  have  prepared  the  settiement 
witiiout  either  inserting,  or  noticing  the  propriety  of  in- 
serting, such  a  power ;  and  the  Court,  if  called  upon  to 
execute  such  articles,  by  directing  a  settlement  in  con- 
formity therewith,  would,  in  tiie  first  instance,  have  di- 
rected such  a  power  to  be  inserted,  or  would  have  put  it 
to  Mrs.  Harbidge  expressly  to  determine  whether  she 
desired  that  power  to  be  excluded. 


The  next  consideration  is,  the  way  in  which  this  case 
was  actually  dealt  with  by  those  who  framed  the  settie- 
ment, and  by  the  parties  to  it.  Bulger ^  who  was  not 
himself  a  solicitor,  received,  as  the  clerk  of  Mr.  Rofrin," 
sauy  the  instructions  from  the  Plaintiff  Letitia,  and  pre- 
pared a  drafl  settlement  literally  in  accordance  with 
these  instructions,  not  containing  the  power  in  ques- 
tion, and  forwarded  to  his  principal  the  draft  he  had  so 
prepared.  Mr.  Robinson  did  not  himself  prepare  the 
draft  settlement ;  but,  converting  the  information  he  had 
received  from  Bulger  into  instructions,  he  forwarded 
such  instructions  to  his  counsel  at  Shrewsbury ^  and  in 
those  instructions  he  inserted  the  very  power  which  the 
Plaintifis  say  ought  to  have  been  inserted  in  the  settie- 
ment :  at  the  same  time  he  noted  in  the  margin  of  the 
instructions,  that  he  had  inserted  the  power  with  refer- 
ence to  the  possibility  of  the  lady  marrying  a  second 
time,  and  having  children  of  a  second  marriage.  In 
that  point  of  view  the  instructions  were  not,  perhaps,  well 


CASES  IN  CHANCERY. 


269 


ooDfiidered ;  for,  if  there  had  been  one  child  of  that  mar- 
riage that  child  would  have  taken  to  the  exclusion  of 
any  children  by  a  second  marriage.  However,  these 
instmctionsy  with  whatever  view  prepared,  went  before 
counsel,  who  prepared  the  draft  accordingly,  and  in« 
serted  in  the  draft  the  power  which  the  Plaintiffs  say 
ought  to  be  contained  in  the  settlement.  In  the  inter- 
val between  the  time  that  Mr.  Robinson  sent  his  instruc- 
tions to  counsel,  and  the  time  the  draft  was  returned, 
an  interview  took  place,  according  to  Mr.  RobinsojfC$ 
evidence,  between  him  and  Bulger^  when  Bulger  told 
him  that  no  such  power  ought  to  be  inserted  in  the 
settlement,  that  Mrs.  Harbidge  was  fifty  years  old,  and, 
there  being  no  prospect  of  children  of  tlie  intended  mar- 
riage, the  property  was  to  be  settled  absolutely  upon 
WiWam  Wagon  and  his  children.  Upon  Mr.  Robinson 
receiving  this  information,  he  told  Bulger^  if  that  were 
the  case,  he  had  better  strike  the  power  out  of  the  draft. 
Upon  the  return  of  the  draft  from  counsel,  it  is  received 
by  Bulger^  who  forthwith  causes  it  to  be  engrossed,  but 
without  striking  out  the  power.  On  the  6th  of  July, 
I84I9  William  Wogan^  being  then  on  a  visit  to  Mrs.  £hr- 
Udge^  goes  to  Shiffnal^  where  Bulger  lived,  and  waits  upon 
him  for  the  purpose  of  executing  the  settlement.  Bul^ 
ger  then  reads  over  the  settlement  to  William  Wogan^ 
who  immediately  takes  notice  of  the  existence  of  this 
power.  I  have  looked  through  William  Woga^is  an- 
swer; I  cannot  see  that  it  is  alleged  that  Mrs.  Harbidge 
ever  told  him  that  she  meant  to  settle  her  property  upon 
him  absolutely,  and  in  a  manner  which  would  leave  her 
no  control  over  it.  I  cannot,  from  anything  that  is 
there  stated  by  him,  make  out  that  she  ever  affirma- 
tively said,  ^^  deprive  me  of  the  power  of  dealing  with 
thia  property."  She  is  merely  made  to  say,  *^  I  don't 
wiah  to  have  any  more  trouble  about  the  property." 
And  the  statement  is,  that,  upon  the   power  being 
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noticed  by  fFiOuan  Woyan,  Bulger  said  that  it  was  not 
intended  to  have  such  a  power  introduced,  and  immedi- 
ately struck  it  out  of  the  settlement ;  and  in  this  state 
the  settlement  was  executed  by  the  Defendant  fVogany 
by  Fletcher  the  other  trustee,  and  by  the  husband  and 
wife. 


With  regard  to  the  husband  there  is  evidence,  which 
I  should  not  be  dissatisfied  with,  that  he  read  the  set- 
tlement, and  must  have  known  that  the  clause  in  ques- 
tion was  struck  out,  and  that  he  deliberately  executed 
it  with  the  knowledge  of  that  fact  The  husband  has  no 
legal  interest  in  the  insertion  of  the  power;  and  he  is 
not  a  Plaintiff  in  this  Court  in  respect  of  the  power,  but 
only  upon  the  ground  that  a  fraud  has  been  committed, 
and  so  far  as  the  bill  seeks  to  have  new  trustees  ap- 
pointed. I  cannot,  however,  find  any  satisfiictory  evi- 
dence that  the  attention  of  Mrs.  Harbidge  was  ever 
called  to  the  fact  that  this  settlement  did  not  contain 
the  power  in  question,  or  that  she  intended  it  should 
not  be  included.  If  instructions,  in  exact  accordance 
with  the  instructions  said  to  have  been  given  by  her, 
had  been  sent  to  counsel,  such  instructions  would  have 
led  to  the  insertion  of  the  power  in  the  settlement,  or 
to  her  attention  being  called  to  the  question,  whether 
she  intended  that  it  should  be  excluded.  In  this  state 
of  things,  I  think  that  the  Defendant  fVUUam  Wogan 
is  in  a  position  which  prevents  him  from  saying  that 
Mrs.  HarJridge  is  bound  by  that  which  has  taken  place. 
I  think  his  position,  as  one  who  had  accepted  the  oflioe 
of  trustee,  made  it  his  duty  to  say  to  Bulger,  **  the 
power  must  not  be  struck  out  until  the  directions  of 
my  sister  can  be  taken  with  respect  to  it."  The  ques- 
tion to  be  tried  is,  whether  Mrs.  Harbidge,  before  the 
execution  of  the  settlement,  knew  that  the  settlement 
did  not  contain  the  power.    I  should  wish  the  parties  to 
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question  can  be  more  conveniently  tried  by  a  reference 
or  an  issue* 
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The  Defendants,  William  Wogan  and  his  Children, 
moved  that  they  might,  by  their  counsel,  be  allowed  to 
re-argue  the  case,  on  the  point  whether  the  Court  would 
direct  any  issue  or  inquiry,  upon  the  ground  that  under 
the  actnd  circumstances  it  was  the  duty  of  the  Defend* 
ant  William  Wogan^  as  intended  trustee,  not  to  let  the 
eettlement  in  question  be  executed  by  the  Plaintiff  Ze- 
titioy  as  altered,  without  previous  notice  being  given  to 
her  of  the  fact  of  the  alteration ;  or  otherwise,  that,  upon 
the  hearing  of  the  motion,  the  terms  of  the  issue  or  in- 
quiry, to  be  directed  by  the  decree,  might  be  settled. 


The  Vice- Chancellor  directed  an  issue,  whether  the 
Plaintiff  X^^iifo,  when  she  executed  the  settlement  made 
before  her  marriage  with  William  HarUdge^  knew  that 
such  settlement  did  not  contiun  a  power  enabling  her  to 
dispose  of  the  property  therein  comprised,  afler  and  in 
the  event  of  the  decease  of  herself  and  her  then  intended 
husband,  and  failure  of  issue  of  the  then  intended  mar- 
riage ?  The  Defendant  William  Wogan  to  be  Plaintiff 
at  law,  and  the  next  friend  of  the  Plaintiff  Letitia  to  be 
Defendant  at  law.  Liberty  for  the  Plaintiff  at  law  to 
examine  JBarbidge  and  wife,  and  for  the  Defendant  at 
law  to  examine  Wogan,  if  they  respectively  should  so 
think  fit 
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&?K!l'  ALLEN  V.  KNIGHT. 

27th  May.      m 

Four  troBtees  J  HE  Plaintiff,  WtUiom  Woodgate  Allen,  and  the  De- 

nnder  an  agree-  fendants,  George  Knight,  Lewis  AUen,  and  Charles  Alien, 

"r^^rshaU  ^^^  ^^  October,  1836,  trustees  under  the  will  of  one 

be  lent  to  two  Samuel  Harris,  for  the  benefit  of  the  family  of  the  tes- 

of  them,  upon  ^.•wr         «««  /-»  t-i 

equitable  mort-  tator,  of  a  sum  of  10502^  New  3^/.  per  Cents.,  which 
of^e  docu^*  stood  in  their  joint  names  as  such  trustees.  George 
menta  of  title     Knight  and  Charles  AUen  procured  the  stock  to  be  lent 

of  a  copjhold  ^^  ^   ^  ^ 

estate  which  be-  to  them  upon  the  securitj  of  the  title  deeds  or  docu- 
two  trustees  ments  of  title  of  a  copyhold  estate  at  Twickenham,  of 
L"oI^^!'^^  which  they  were  tenanta  in  common,  accompanied  by 
money  was  lent,  articles  of  agreement,  dated  the  24th  of  October,  1836, 

and  the  docu-  " 

ments  deposit-  between  George  Knight  and  Charles  Alien,  of  the  one 
wards,  bj  some  P^i^  <^d  the  Plaintiff  and  Lfewis  AUen,  of  the  other 
me^8!1h^  part,  whereby  George  Knight  and  Charles  AUen  agreed 
came  into  the     to  re-transfer  the  stock,  when  the  same  should  become 

hands  of  one  of  , 

the  two  trustees  payable  under  the  trusts  of  the  will,  and  that  the  docu- 
rowedlhe  fimd,  nients  of  title  of  the  swd  copyhold  estate  should  be  de- 
and  that  trustee  posited  with  Lewis  Allen  and  the  Plaintiff,  and  remain 

made  a  second    *^  ^ 

equitable  mort-  a  sccurity  for  the  Same  and  for  the  indemnity  of  the 

gage  on  his 

own  moiety  of     parties. 

the  estate,  by 

depositing  the  documents  with  a  third  person,  who  took  them  without  notice  of  the  first 

mortgage ;  that  trustee  afterwards  became  bankrupt,  and  the  second  equitable  mortgagee 

purchased  and  obtained  from  the  assignees  of  the  bankrupt  a  surrender,  and  was  admitted 

tenant  of  the  bankrupt's  undivided  moiety,  having,  at  the  time  of  such  purchase  of  the 

legal  estate,  received  constructive  notice  of  the  first  mortgage. 

In  a  suit  by  one  of  the  trustees  (the  lender  of  the  trust  fund,  the  other  having  become 
bankrupt)  for  foreclosure, — Held^  that  the  second  equirable  mortgagee,  who  had  taken  the 
legal  estate  with  notice  of  the  obligations  of  the  mortgagor  to  third  parties,  could  only 
hold  that  estate  subject  to  such  obligations,  notwithstanding  that  he  hiad  originally  taken 
his  mortgage  security  without  notice. 

That,  in  the  absence  of  any  suggestion  of  a  specific  case,  as  against  the  plaintiff,  charging 
him  with  acts  whereby  the  mortgagor  was  enabled  to  commit  the  fraud,  the  mere  fact  of 
the  possession  of  the  title  deeds  by  the  mortgagor  was  not  sufficient  to  postpone  the 
claim  of  the  first  mortgagee. 

That  the  fact  of  the  loan  of  the  proceeds  of  the  stock  having  been  a  breach  of  trvst,  did 
not  affect  the  question  as  between  the  first  and  second  mortgagees. 

That  the  cestui  que  trusts  of  the  stock,  not  having  been  parties  to  or  adc  pted  the  mort- 
gage, were  not  necessary  parties  to  the  suit  for  fbredosnre. 
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The  deposit  appeared  to  have  been  placed  in  the  1846. 
hands  of  Lewis  AUen;  but,  by  some  means  which  were 
not  expLuned,  the  title  deeds  came  into  the  hands  of 
Charles  AUen ;  and  Charles  ABen,  on  the  6th  of  May, 
1838,  deposited  the  same  deeds  with  Margaret  JeUas 
and  Charles  Faxrchth^  in  substitution  for  a  previous 
security  for  two  sums  of  300/L,  owing  to  them  by  Charles 
AUeUj  and  by  way  of  equitable  mortgage  of  his  undi- 
yided  moiety  of  the  estate.  The  second  charge  was 
taken  by  the  second  mortgagees  without  notice  of  the 
first.  In  June,  1838,  Charles  AUen  became  bankrupt, 
Lewis  AUen  also  became  bankrupt.  The  interests  of  the 
second  mortgagees,  JeUas  and  Fairclath,  became  vested 
in  the  Defendants  David  and  Elizabeth  Smith. 

The  Defendants  David  and  EUzabeth  Smith  pur- 
chased firom  the  assignees  of  Charles  AUen  the  equity  of 
redemption  of  his  undivided  moiety  in  the  estate,  and  in 
that  transaction  they  had,  through  their  solicitor,  con- 
structive, if  not  actual  notice,  of  the  first  mortgage  or 
charge  of  October,  1836,  to  the  Flainti£P  and  Lewis 
AUen.  On  the  12th  of  August,  1844,  the  equity  of  re- 
demption of  the  moiety  of  Charles  AUen  was  conveyed 
and  released  by  his  assignees  to  the  Defendants  David 
and  EKzabeA  Smith;  and  on  the  5th  of  November, 
1844,  the  moiety  of  the  tenements  was  surrendered,  and 
the  Defendants  David  and  EUzabeth  Smith  were  ad- 
mitted tenants  of  the  manor  in  respect  of  such  undivided 
moiety. 

The  bill,  which  was  filed  against  George  Knight,  Lewis 
AUen,  and  David  and  EUzabeth  Smith,  prayed  that  the 
sum  necessary  to  replace  the  trust  fund,  might  be  de- 
clared to  be  a  charge  on  both  moieties  of  the  estate,  and 
that  the  Defendants  might  be  decreed  to  execute  to  the 
PlaintifiT  a  legal  mortgage  for  the  same.     Charles  AUen 
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died  before  the  institation  of  the  suit.     The  cestui  que 
trusts  of  the  stock  were  made  Defendants. 

The  answer  of  the  Defendants  David  and  EUxabeth 
Smith  insisted  upon  their  title  to  priority  as  mortgagees 
of  their  undivided  moiety,  on  the  ground  that  the  fiaud 
upon  them  could  not  have  been  ^ected  but  firom  the 
n^ligence  of  the  Phuntiff  in  permitting  the  title  deeds 
to  come  into  the  hands  of  Charles  AUen ;  and  they  sub* 
mitted  that  such  negligence  was  a  sufficient  reason  for 
postponing  the  Flauoitiflrs  charge,  as  to  that  moiety,  to 
that  of  the  Defendants. 


iifytraicii/* 


Mr.  Wood  and  Mr.  Rolt,  for  the  Plaintiff;  and  Mr. 
BoundeU  Palmer ^  for  the  Defendant  Oeorge  Knighty  who 
was  interested  in  supporting  the  case  of  the  Plaintiff 
against  the  Defendants  David  and  Elizabeth  Smithy  in- 
asmuch as  the  effect  of  giving  priority  to  the  latter 
mortgage  would  be  to  throw  the  Phuntifi^s  charge  en- 
tirely, or  for  the  greater  part,  upon  the  moiety  belong- 
ing to  George  Knight 

The  Defendants  the  SmiAs  have,  by  their  acqui- 
sition of  the  legal  estate  in  the  moiety  of  the  copyh(4d 
premises,  comprised  in  the  mortgage  to  the  Plaintiff  and 
Lewis  AUen,  deprived  themselves  of  any  right  which 
they  may  previously  have  had  to  hold  the  title  deeds,  as 
purchasers  or  mortgagees,  without  notice  of  the  prior 
equitable  mortgage.  The  Defendants'  security  has  now 
become  merged  in  or  united  with  the  equity  of  redemp- 
tion; and  whatever  the  anterior  priorities  may  have  been, 
the  charge  which  the  Plaintiff  now  seeks  to  enforce  is 
the  first  incumbrance :   Tonlmin  v.  Steere  (a),  Any  v. 

(a)  3  Mer.  210. 
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fFr^ki(a},  Brawn  v.  Stead(b\  Smith  v.  FhiOipsic). 
The  Defendantii  are  now  in  the  same  position  as  the 
mortgagor  whose  estate  they  have  purchased :  Saunders 
V.  Dehew{d)y  Beckett  v.  Cardleyie).  They  cannot  ex- 
clude any  incumbrance  of  which  they  have  notice  at 
the  time  they  took  the  legal  estate  in  the  mortgaged 
property :  Greswold  ▼•  Manham  (/).  The  Defendants 
might  have  been  deceived  or  defrauded  by  Charke  AUen, 
when  he  induced  them  to  accept  the  equitable  mortgage 
of  his  interest  in  the  property,  concealing  from  them  the 
existence  of  the  prior  charge ;  but  that  is  not  attribut- 
able to  any  act  of  the  Plaintiff  No  personal  n^ligence 
or  miaoonduct  is  imputed  to  the  Plaintiff;  and  hb  se* 
curity,  therefore,  cannot  be  affected  by  the  deception 
which  may  have  been  practised  upon  the  Defendants. 
The  circumstance  that  the  titie  deeds  were  not  in  his 
poesesnon,  and  that  they  came  into  the  possession  of 
Charke  Alkn,  is  not  an  answer  to  the  Plaintiff's  claim, 
he  being  only  one  of  two  mortgagees  in  trust  for  others, 
and  therefore  not  entitied  to  the  sole  possession  of  the 
docoments:  Evans  v.  BiekneU{g)f  Farrow  v.  Rees{h), 


1846. 


Arsumtni, 


'Mr,  RcmUfy  and  Mr.  Fisher ^  for  the  Defendants  David 
and  Ekzabeth  Smith. 

The  case  of  Taulmtn  ▼*  Steers  and  the  other  cases  of 
that  class  have  no  application  to  this  case.  This  is  not 
a  case  in  which  the  charge  has  become  merged  in  the 
I^al  estate :  the  Court  does  not  treat  the  union  of  in- 
terests in  the  same  party  as  a  merger,  unless  it  is  in- 
tended to  have  that  effect,  or  it  is  beneficial  to  the  party 


(a)  5  RnsB.  142 ;   JS.  C,  1 
Sim.  &  St.  369. 
(h)  5  Sim.  636. 

(c)  1  Keen,  694. 

(d)  2  Vcm.  271. 


(e)  1  Bro.  C.  C.  363. 
{/)  2  Cha.  Ca.  170. 
(y)  6  Ves.  173. 
(A)  4  Bear.  18. 


276 


CASES  IN  CHANCERY. 


1846. 


Argument, 


that  it  should  be  so  treated :  Forbes  v.  MqffiMtt(a),  Lord 
Sekey  v.  Lord  Lake(b\  Lord  Compton  v.  Oxendan^c), 
Supposing  the  equities  of  these  parties  to  be  otherwise 
equal,  the  Court  will  not,  on  the  mere  ground  of  priority 
in  date,  give  effect  to  the  Pluntiff's  mortgage,  by  tak- 
ing from  the  Defendant  the  benefit  of  the  l^al  estate : 
March  y.  Lee(d)y  Siggon  y.  S^ddal(e).  In  this  case, 
moreoyer,  the  equities  of  the  parties  are  not  equaL  The 
negligence  of  the  mortgagees,  who  took  the  first  charge 
in  point  of  date,  enabled  the  mortgagor  to  deceiye  the 
Defendants,  by  pretending  to  be  the  owner  of  the  moiety 
of  the  estate  free  from  incumbrance;  and  there  is  a 
long  series  of  authorities  which  establish  the  propo- 
sition, that,  when  a  party  has  been  drawn  in  to  purchase 
an  estate,  or  take  a  seciuity,  which  b  the  same  things 
by  the  misconduct  or  misrepresentation  of  another,  such 
other  party  is  precluded  from  setting  up  a  prior  security 
or  interest  of  his  own:  fVatts  y.  Cresw€U{f\  Savage  y. 
Foster  (y),  Ibbottson  y.  Rhodes  (A),  Draper  v.  Borlace  (i), 
Berrisford  y.  Milward(k),  Nor  is  it  necessary,  in  order 
to  postpone  the  party  so  acting,  that  he  should  haye  de- 
signedly or  fraudulently  misled  the  other  purchaser ;  it 
is  sufficient  that  he  did  so  in  ignorance  or  by  mistake: 
Mocatta  y.  Murgairoyd  (l),  Pearson  v.  Morgan  (m). 
Hobs  y.  Norton  (n),  Govett  y.  Richmond  (o).  It  is  not 
material,  as  respects  the  Defendants,  that  the  first  mort- 
gagees are  trustees  for  other  persons,  nor  that  the  Plain- 
tiff may  not  be  the  party  to  be  blamed  for  the  negligence 
in  permitting  the  mortgagor  to  haye  the  documents. 


(a)  18  Yes.  884. 

(b)  1  Beav.  146. 

(c)  2  Yes.  jun.  261. 

(d)  1  Cha.  Ca.  162. 

(e)  1  Cha.  Ca.  149. 

(/)  3  Eq.  Ca.  Ab.  616 ;  S. 
C,  9  Yin.  Ab.  416,  pi.  24. 
(g)  0  Mod.  86. 


(A)  2  Yem.  664. 
(0  2  Yem.  370. 
(t)  2  Atk.  49. 
(/)  1  P.  Wins.  503. 
(m)  2  Bro.  C.  C.  388. 
(n)  1  Cha.  Ca.  128. 
(o)  7  Sim.  1. 
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Sappoee  his  oo-mortgagee,  Lewis  Allen,  to  have  been  the 
party  in  default,  one  must  be  regarded  as  the  agent  of 
the  other^  and,  as  between  them  and  third  persons,  re- 
sponsible for  the  acts  of  the  other  in  their  joint  business. 
With  regard  to  their  character  of  trustees,  dther  their 
acts  are  or  are  not  within  the  scope  of  their  trust :  if 
within  it,  the  loss,  if  any,  must  fiiU  upon  the  trust  fund; 
if  their  acts  were  (as  tliey  are,  in  fact,  admitted  to  have 
been)  a  breach  of  trust,  so  fiur  from  being  on  that  ac- 
count entitled  to  the  aid  of  the  Court,  it  is  a  reason  for 
refusing  that  aid,  and  leaving  them  to  bear  the  conse- 
quences of  their  own  conduct.  If,  however,  the  Court 
flhould  be  of  opinion  that  it  is  material  to  ascertain — as 
between  the  Plaintiff  and  Lewis  Allen,  his  co-trustee — 
which  of  them  was  the  party  to  whose  n^ligence  it  was 
owing  that  the  documents  constituting  their  only  se- 
curity were  permitted  to  depart  from  their  possession ; 
that  is  a  question  as  to  which  the  Court  will  direct  an 
inquiry. 


Mr.  Stinton,  for  Lewis  Allen* 

Mr.  HaUett,  for  the  cestui  que  trusts  under  the  will 
oi  Harris. 


Vicb-Chancellor  : — 

The  ftcts  of  this  case  are  not  in  dispute.  The  ori- 
ginal priority  of  the  incumbrances  of  October,  1836, 
and  May,  1838,  was  of  course  according  to  their  several 
dates;  and  what  the  Comrt  has  to  consider  is,  whether 
that  priority  has  been  disturbed.  At  the  time  when  the 
second  mortgage  was  made,  no  notice  existed  of  the 
prior  mortgage ;  but  before  the  purchase  was  completed, 
m  1844,  the  second  mortgagees  had  constructive  notice 
of  that  prior  mortgage. 

VOL.  V.  V  *  H.  w. 


^^  ^^^^^^K  »w^^^.  ^^P^F  • 
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Xg4(;^  The  fint  question  is,  whether  the  oooTejanoe  of  the 

legal  estate  bj  means  of  the  surrender,  and  the  admit* 
tance  thereunder,  has  altered  the  relative  position  of 
the  parties.  Charles  AUeHy  at  that  time,  filled  different 
characters.  He  was  trustee,  under  the  wiU  of  Harris^  of 
the  10502.  stock, — of  the  equitable  mortgage  for  securing 
it, — and  of  the  legal  estate  bj  whidi  the  equitable  mort- 
gage was  protected.  He  was,  in  adcUtion  to  his  duoacter 
of  mortgagor,  bound  by  expzess  contract  with  two  of 
the  trustees  of  Harrii^s  wilL  The  question  is^  could  the 
Defendants,  the  Smiths,  either  as  purchasers  for  value 
or  as  second  mortgagees,  having  notice  of  Charles  ABen^s 
obligations  to  his  cestui  que  trusts,  insist  upon  holding 
the  legal  estate  as  against  those  parties,  with  notice  of 
whose  rights  tiiat  estate  was  taken?  I  think  they  could 
not;  and  that  they  must  hold  the  l^al  estate  precisely 
as  Charles AUen  held  it;  f<Nr  which  the  case  of  Saunders 
Ts  Dehew{a)  is  an  autiiority,  if  authority  were  wanting. 
My  opinion  therefore  is,  that  the  change  of  the  legal 
estate  made  no  difference  in  tiie  position  of  the  parties. 

The  second  question  is,  whether  the  circumstance,  that 
Charles  Allen  was  allowed  to  have  possession  of  the  do- 
cuments, and  was  thereby  enabled  to  commit  the  ftaud, 
entitles  the  Defendants,  the  Smiths,  to  have  their  mort- 
gage preferred  to  that  of  the  Plaintiff.  It  was  argued 
for  the  Smiths,  that  the  mortgage  of  October,  1836,  was 
an  improper  investment  of  trust  monies,  and  thanefbre 
was  a  breach  of  trust  This  was  admitted  to  have  been 
the  case;  and  it  was  said  that  that  circumstance  was 
favourable  to  the  claim  made  on  the  part  of  the  Defend- 
ants, the  Smiths,  I  think  the  breach  of  trust  makes  no 
difierence  between  the  two  mortgagees.  The  case  must 
be  looked  at  as  if  the  Phimtiff  had  done  that  which  he 

(a)  2  Vem.  271. 
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was  bound  todo, — asif  hehad  lensouped  the  trust  estate  1846. 
the  sum  of  1050/.  stock,  which  was  improperij  lent  upon 
mortgage,  and  was  now  seeking  his  own  indemnity,  by 
means  of  the  security  upon  which  the  trust  fund  was 
so  lent.  I  cannot  see  how  a  party  diuming  as  second 
raor^agee  can  improTc  his  case  by  the  circumstance^ 
that  the  fint  mortgagees,  as  between  them  and  other 
persons,  had  committed  a  breach  of  trost.  The  ques- 
tion, therefore,  turns  simply  upon  the  possession  of  the 
documents  of  title  by  Ck€trle$  Allen,  apart  from  any  ccmh 
sideration  with  reference  to  the  breach  of  trust.  It  was 
said,  that  these  documents  had,  in  fact,  been  left  in  the 
possession  of  Leuns  Allen ;  that  I^ewis  was  the  Plaintiff's 
2^ent ;  and  that  LewU  had  improperly  allowed  Charles 
AUen  to  have  possession  of  the  documents,  by  means  of 
which  the  fraud  was  committed.  Without  relying  upon 
the  term  **  agent,"  I  am  not  prepared  to  deny  that  the 
Phuntiff  might  be  bound  by  the  acts  of  Lewu  AUen,  bat 
there  is  no  evidence  as  to  what  those  acts  were,  or  by 
what  means  Charles  Allen  obtained  possession  of  the  do- 
cuments ;  and,  in  the  absence  of  information  upon  that 
point,  the  case  of  Bvane  t.  BiekneU{a)  is  an  authority 
that  the  mere  possession  of  the  title  deeds  by  the  mort- 
gagors is  not  sufficient  by  itself  to  postpone  the  claims 
of  the  first  equitable  mortgagees.  No  case  has  been 
suggested  in  the  answer  of  the  Defendants,  the  Smiths, 
shewing  that  any  specific  blame  can  be  imputed  to  the 
naintiff;  and  the  only  question  is,  whether  I  should 
direct  an  inqmry  as  between  the  Defendants,  the  SmiAs, 
and  Zjewts  AUen,  on  the  principle  that  his  acts  are  the 
acts  of^  and  bind  the  Plaintiff.  The  question,  whether 
the  Court  should  direct  an  inquiry,  is  always  matter  of 
discretion.  In  this  case,  the  argument  for  the  Smiths,  if 
taken  strictly,  proves  too  much.     If  their  case  be,  that 

(a)  6  Ves.  173. 
U2 
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184& 


Judgment, 


the  acts  of  Lewis  Alien  bind  the  Plaintiff,  then  their  case 
ought  to  have  been  made  upon  the  record  against  the 
Plaintiff.  No  such  case  has  been  made,  nor  is  there 
any  suggestion  upon  the  record  that  any  such  case  was 
supposed  to  exist.  If  the  object  of  the  inquiry  be  mere 
discovery,  the  discovery  should  have  been  sought  before. 
I  do  not  think  I  ought  now  to  direct  an  inquiry  to  see 
what  may  possibly  turn  out  to  be  the  case,  upon  the 
mere  supposition  that  it  may  appear  that  Lewie  Allen 
did  some  act,  by  the  effect  of  which  Lord  JEldan^e  ob- 
servations in  Evans  v.  BickneU  are  rendered  inappli- 
cable to  the  transaction. 


The  only  remaining  question  is  that  of  costs.  Un- 
questionably the  Defendants,  the  Smiths,  have  suffered 
by  the  fraudulent  act  of  Charles  Allen,  and  he  could  not 
have  committed  the  fraud  if  the  Plaintiff  and  Lewis 
Allen  had  taken  care  that  the  deeds  were  in  proper  cus- 
tody. I  do  not  think,  therefore,  that  it  is  a  case  in 
which  the  Plaintiff  ought  to  have  his  costs  of  the  suit 
Then,  with  regard  to  the  costs  of  the  cestui  que  trusts,  it 
is  quite  clear  that  they  are  not  necessary  parties.  They 
were  neither  parties  nor  privy  to  the  mortgage  of  Oc- 
tober, 1836.  It  is  admitted  to  have  been  a  breadi  of 
trust,  and  there  is  no  suggestion  that  they  have  ever 
adopted  the  transaction,  and  thereby  discharged  the 
trustees  from  their  liability.  The  cestui  que  trusts 
might  have  passed  by  the  mortgage  altogether,  and  have 
called  upon  the  trustees  to  replace  the  stock.  The  suit, 
therefore,  must  be  considered  as  a  suit  by  the  Plaintiff 
for  his  own  benefit  The  strict  course  to  have  been 
pursued  by  the  Plaintiff  in  such  a  case,  would  have  been 
to  reKK>up  the  trust  estate,  and  then  to  sue  for  the  pur- 
pose of  recovering  what  could  be  recovered  upon  the 
mortgage.  Even  if  the  cestui  que  trusts  had  adopted 
the  transaction,  the  expense  of  additional  parties  might 
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have  been  avoided,  by  procuring  the  cestui  que  trusts 
to  join  as  plaintifl^.  The  Plaintiff  has  no  right,  in  a 
suit  for  his  own  benefit,  to  make  the  cestui  que  trusts 
defendants,  and  throw  the  additional  costs  thereby  occa- 
sioned upon  the  second  mortgagees.  The  bill  must  be 
dismissed  with  costs  as  against  the  cestui  que  trusts.  I 
give  no  other  costs,  and,  with  that  exception,  make  the 
ordinary  decree  of  foreclosure  in  a  suit  by  an  equitable 
mortgagee  having  the  fi«t  incumbnmce. 


LISTER  V.  TURNER.  j^A.  130.  s^ 

B2Srd  March, 
Y  an  indenture,  dated  the  16th  June,  1841,  the  De-  An  equitable 

fendant  fViOiam  Slater,  who  carried  on  business  as  a  salt  depraitof  tftie- 
maniifacturer,  conveyed  to  Daniel  Antrobus,  his  heirs  and  ^^^^*  ^^^}.  "* 

^   •'  ^  ^  agreement  in 

assigns,  for  a  nominal  consideration,  several  messuages  writing  bj  the 

and  hereditaments  described  in  a  schedule  to  the  deed,  the  deposit,  to 

including  certain  freehold  tenements  in  Meadow^treet  maTmortmc 

and  Brunsunck'Road,  Liverpool,  upon  trust,  at  any  time  °^  *I*®  property 

,  ,  ^  to  the  mort- 

or  times  thereafter,  with  the  consent  therem  mentioned,  gagee  for  the 
to  sell  and  dispose  of  the  same,  and  to  stand  possessed  migh^brdue 
of  the  monies  to  arise  thereby,  and  of  the  rents  and  toi«°^e*^quu- 
profits  in  the  meantime,  upon  the  trusts  declared  thereof  ^^^  mortgagee 

,  ,  a  purchaser  for 

by  an  indenture  bearing  even  date,  made  between  the  goodconsidera- 
said  fFUHam  Slater  and  AUce  Mary  his  wife  of  the  one  g^t.  27  EHz.  * 
party  and  the  said  Daniel  Antrobus  of  the  other  part  ®' ^»  in  respect 
By  the  indenture  of  even  date  referred  to  in  the  in-  l«nce ;  and,  it 

being  a  term  of 
the  agreement  that  the  mortgage  to  be  executed  should  contain  a  power  of  sale,  the  Court, 
on  a  bill  to  set  aside  a  prior  voluntary  conveyance  by  the  mortgagor,  as  fraudulent  and 
▼Old,  under  the  stat.  27  Elis.  c.  4,  decreed,  that,  on  default  of  payment,  the  mortgaged 
property  should  be  sold. 

Whether,  after  the  bankruptcy  or  insolvency  of  a  debtor,  any  creditor  (other  than  the  as- 
•ignees)  can,  in  ordinary  cslses,  sustain  a  suit  to  set  aside  a  conveyance  made  by  the  debtor 
prior  to  the  bankmptcy  or  insolvency,  on  the  ground  that  such  conveyance  is  fraudulent, 
within  the  stat.  13  Eliz.  c.  5 ;  or  whether  it  is  necessary  that  any  creditor  seeking  to  set 
aside  such  fraudulent  conveyance  must  previously  recover  judgment  at  law  for  his  debt, — 
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denture  of  the  16th  of  June,  1841,  the  trusts  of  the 


monies  were  declared  to  be,  for  the  sepamte  use  of 
the  said  AUee  Mary  the  wife,  during  the  joint  lives  of 
herself  and  her  said  husband,  WUSam  Slater^  without 
power  of  antk^wtion ;  "with  remainder  for  the  sarviyor 
of  them ;  remainder  fi>r  their  children,  as  tfaer^  men- 
tioned. 

On  2l8t  of  July,  I84I,the  Defendant  WUliam  Slater 
deposited  with  his  bankers,  the  Union  Bank  of  Ltver- 
pool,  the  title  deeds  relating  (amongst  other  property)  to 
the  freehold  tenements  in  MeadatO'^street  and  Brunswick- 
road,  Lherpool,  comprised  in  the  conveyance  of  the  1 6th 
of  June,  1841,  together  with  the  documents  of  title  to 
certain  railway  and  mining  shares,  accompanied  by  a 
memorandum  in  writing  as  follows: — 

'*  To  the  Union  Bank  of  Liverpool,  In  consideration  of 
advances  made  and  to  be  made  by  the  banking  company, 
called  the  Liverpool  Union  Bank,  to  me,  I  do  hereby 
deposit  with  the  said  company  the  title  deeds,  certifi- 
cates for  shares,  and  documents  mentioned  in  the  sche- 
dule hereunder  written,  as  a  security  to  the  said  com- 
pany for  the  general  balance  of  account  as  bankers  and 
customer  between  them  and  me,  or  of  me  and  any  per- 
son or  persons  who  may  j<Nn  me  in  partnership,  T<x 
bills  or  notes  discounted  or  paid,  and  for  loans,  credits, 
or  advances  made  to  or  for  the  accommodation,  or  at 
the  request  of  me  the  said  W.  SlaUr,  or  of  sudi  partner 
or  partners  as  aforesaid,  and  for  interest  and  commis- 
sion, and  other  usual  charges  and  expenses;  and  I 
und^iake  and  agree,  upon  the  request  of  the  directors 
for  the  time  being  of  the  said  company,  and  for  better 
securing  the  said  balance,  to  release,  transfer,  and  assure, 
in  due  form  of  law,  to  such  person  or  persons  as  they 
shall  direct,  all  and  singular  the  lands  and  heredita^ 
ments,  and  the  messuages  and  buildings  thereon,  and 


CASES  IN  CHANCERY. 

all  and  slngolar  the  railway  and  other  shares,  and  other 
the  property  mentioned  and  comprised  in  the  said  sche- 
dule hereunder  written,  for  ail  my  estate  and  interest 
ther^  by  way  of  mortgage,  with  full  and  absolute 
powers  of  sale,  and  of  giving  good  and  sufficient  receipts 
to  purchasers ;  but  the  sum  to  be  secured  by  thisdeposit 
and  mem<»:aiidara  shall  not  exceed  2000L  As  witness 
my  hand,  the  21st  day  of  July,  1841,  William  Slater.'' 

At  the  foot  of  the  memorandum  was  a  schedule  of 
the  deeds,  certificates^  and  documents  which  were  the 
subject  of  the  deposit 

On  the  9th  of  February,  1842,  WUUam  Slater  became 
bankrupt,  and  the  Defendants  L.  F^aU,  P.  Haekayne^  and 
C.  Turner  were  chosen  and  appointed  asagnees.  At 
the  time  of  the  bankruptcy,  the  Union  Bank  claimed  a 
balance  of  944/.  6«.,  to  be  due  from  WilUam  Slater  on 
the  account  referred  to  in  the  memorandum. 


288 


1846. 


Statement. 


The  bill  was  filed  in  NoFcmber,  1844,  by  one  of  the 
registered  public  officers  of  the  Union  Bank,  against 
the  assignees  in  the  bankruptcy ;  the  trustee  of  the  deeds 
of  the  16tli  of  June,  1841;  WUUam  Slater^  his  wife,  and 
their  infant  children.  The  bill  alleged,  that  the  pro*- 
perty  comprised  in  the  deeds  and  documents  deposited 
with  the  bank  was  a  scanty  and  insufficient  security  for 
the  debt;  that  the  indentures  of  the  16th  of  June,  1841, 
were  made  without  any  good  or  valuable  consideration; 
and  that  they  were  fraudulent  and  void  as  against  the 
Union  Bank,  and  were  of  no  effect  as  against  the  equit- 
able mortgage  of  the  premises  made  by  the  said  de- 
posit; that,  at  the  time  of  the  execution  of  the  inden- 
tures of  the  16  th  of  June,  1841,  WUUam  Slater  was 
iiulebted  to  the  Union  Bank  in  the  sum  of  600L  and 
upwards  for  his  own  private  debt,  was  liable  upon 
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Tarious  bills  of  exchange  to  the  amount  of  20002.,  and 
upwards,  and  was  indebted  to  various  other  persons  in 
an  amount  conmderably  exceeding  in  the  whole  what 
he  was  able  to  pay  or  secure,  without  the  estates  and 
hereditaments  comprised  in  the  said  indentures;  and 
that  the  said  indentures  were  therefore  fraudulent  and 
void,  as  against  all  the  creditors  of  fVUUam  Slater. 


The  bill  prayed,  that  the  two  indentures  of  the  16th  of 
June,  1841,  might  be  declared  fraudulent  and  void,  and 
might  be  delivered  up  to  be  cancelled,  or,  at  all  events, 
that  they  might  be  declared  fraudulent  and  void  so  far  as 
the  same  related  to  such  part  of  the  property  comprised 
therein  as  was  comprised  in  the  deeds  and  writings 
deposited  with  the  bank ;  and  that  an  account  might 
be  taken  of  what  was  due  to  the  bank  upon  the  security 
of  the  property,  the  title  deeds,  certificates,  and  other  do- 
cuments relating  to  which  were  deposited  by  Slaitr  with 
the  bank ;  and  that  the  sum  which  should  be  so  found 
due  might  be  declared  to  be  a  chaige  upon  such  pro- 
perty;  and  that  the  Defendants  might  be  decreed  to  pay 
such  sum,  with  the  costa^  or,  on  default,  that  the  said 
property  might  be  sold,  and  the  proceeds  applied  in  or 
towards  payment  of  the  sum  so  found  due,  and  costs. 
But  if  the  Court  should  be  of  opinion  that  the  Plaintiff 
was  not  entitled  to  a  sale  of  the  said  property,  then  the 
bill  prayed  that  the  Defendants  might  on  default  of 
payment  be  foreclosed;  and  that  the  Defendant,  the 
trustee,  and  all  necessary  parties,  might  be  ordered  to 
execute  all  proper  conveyances,  assignments,  and  as- 
surances of  the  said  property  as  the  bank  should  direct 


The  Defendants  the  assignees  did  not  dispute  the 
debt  of  the  Plaintiff,  or  the  security  created  by  the 
deposit.  The  Defendant  William  Slater^  by  his  an- 
swer,  said  that  the  conveyance  of  June,  1841,  had  been 
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made  in  oonaderation  of  monies  which  he  had  received 
in  right  of  his  wife  since  his  marriage,  and  which  he 
considered  it  his  duty  to  settle  for  her  separate  use. 
He  denied  that  he  was  insolvent  at  the  time  of  the 
execution  of  the  deeds  of  June,  1841,  and,  on  the 
contrary,  alleged  that  his  property,  (exclusive  of  the 
property  conveyed  by  the  said  deeds),  exceeded  in  value 
by  seTeral  hundred  pounds,  the  amount  of  his  then 
debts  and  liabilities.  The  trustee  and  the  cestui  que 
trusts  under  the  indentures  of  June,  1841,  repeated  the 
statements  of  fVUHam  Slater^  alleged  that  the  mort- 
gaged property  was  an  ample  security  for  the  Plaintiff's 
debt,  and  insisted  on  the  validity  of  the  conveyance 
under  which  they  claimed.  Evidence  was  given  on 
behalf  of  the  Plaintiff  of  various  debts  owing  by  WU- 
ham  SlateTf  at  the  date  of  the  conveyance  of  June, 
1841 J  but  the  Court  did  not  hold  that  such  evidence 
was  sufficient  to  prove  insolvency. 


18*16. 


SMemeni, 


Mr.  RamiUy  and  Mr.  Rolt,  for  the  Plaintiff.— The 
bank  is  a  purchaser  of  the  lands  in  Meadow-street  and 
Brunswick-roady  and  the  conveyance  of  June,  1841, 
is  fraudulent  and  void  as  against  the  bank,  under  the 
Stat.  27  Eliz.  c  4.  It  is  not  important  for  this  purpose 
that  the  bank  is  only  equitable  mortgagee,  for  the 
Court,  under  the  statute,  will  give  effect  to  an  equitable 
as  well  as  to  a  legal  title :  Buckle  v.  Mitchell  (a).  The 
Plaintiff  being  indebted  at  the  time  of  making  the  con- 
veyance of  16th  of  June,  1841,  that  conveyance  is 
fraudulent  and  void  as  against  creditors,  imder  the  stat. 
13  Eliz.  c.  5.  It  is  not  necessary  that  the  Plaintiff 
should  prove  that  the  debtor  was  indebted  to  the  extent 
of  insolvency :  Townsend  v.  Westajcott  (b).     The  Plain- 


Ar^ment. 


(a)  18  Vcs.  100. 


(6)  2  Beav.  340 ;  S.  a,  4  Beav.  58. 


286  CASES  IN  CHANCERY. 

1846.  ^  ^  entitled  to  a  decree  for  sale  of  the  property  oom- 
prised  in  the  mortgage :  Parker  v.  Hom^ld  (a).  Aod 
he  is  also  entitled  to  a  declaration  that  the  oonveyanoe 
of  June,  1841,  is  fraudulent  and  void  as  i^ainst  credi- 
tors, under  the  stat.  13  £liz.  c.  5 ;  and  ailer  that  declar- 
ation he  may  pursue  his  remedies  for  the  deficiency 
which  the  mortgaged  property  may  be  insufficient  to 
pay- 
Mr.  Anderden  and  Mr.  Adams,  for  the  assignees  of 
Shier. — The  Plaintiff,  as  equitable  mortgagee,  ia  en- 
titled to  a  decree  for  foreclosure ;  he  is  not  entitled  to  a 
decree  for  sale :  Pricev.  Carv€r{Ji)\  MeUery,  fFood§(c); 
Brochkhurtt  v.  Jtnop{d)\  Seton  Decrees,  178—180. 
The  result  of  the  proof  by  the  Plaintiff  that  Slater  the 
bankrupt  was  indebted  at  the  time  of  making  the  con- 
veyance of  June,  1841,  and  that  such  conveyance  is 
therefore  void  under  the  stat.  18  Elis.  c  5,  is,  that  the 
property,  ailer  satisfying  the  mortgage  to  the  bank,  be- 
comes vested  in  the  assignees  in  the  bankruptcy :  Walker 
V.  Burrows  (e) ;  Doe  d.  Grimsby  v.  BaU{f) ;  Norcutt  v. 
Dodd  (^).  If  the  deed  be  void  under  the  stat  13  Eliz. 
c.  5,  as  against  any  creditor,  the  subject  of  the  convey- 
ance immediately  becomes  applicable  for  the  benefit  of 
all  the  creditors :  Richardson  v.  SmaUwood  {hy  The 
assignees  here  represent  all  the  creditors,  and  the  declara- 
tion of  the  Court  should  therefore  be,  that  the  conveyance 
of  June,  1841,  is  fraudulent  and  void  under  the  stat.  13 
Eliz.  c«  5 ;  and  that,  subject  to  the  equitable  mortgage 
as  to  part,  the  property  comprised  in  the  conveyance 
has  become  vested  in  the  assignees ;  and  the  assignees 


(a)  2  Myl.  &  K.  419.  (e)  1  Atk.  93. 

(6)  3  Myl.  &  Cr.  167.  (/^  11  M.  &  W.  681. 

(c)  1  Keen,  16.  {g)  1  Cr.  &  Ph.  100. 

(d)  7  Sim.  439.  \h)  Jac.  562. 
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will  have  ihe  usual  time  given  them  to  redeem ;  or,  if 
the  Court  should  decree  a  Bale,  the  surplus  proceeds, 
after  satisfying  the  Plaintiff^  will  be  decreed  to  be  paid 
over  to  the  assignees. 

Mr.  KemfOR  Parker  and  Mr.  Craigy  for  the  Defend- 
ants the  trustees  under  the  deed  of  the  16di  of  June, 
1841,  and  die  wife  and  childien  of  mUUm  Slakr,  the 
cestui  que  tmsts  under  the  same  deed. — The  Plaintiff 
has  not  succeeded  in  establishing  either  the  fSust  that 
Slater  was  indebted  at  the  time  of  the  conveyance  to 
any  party  who  is  now  a  creditor  on  his  estate  in  re- 
spect of  such  debt,  or  diat  Slater  was  not  then  solvent 
There  may  have  been  debts  existing  at  the  time ;  but 
it  does  not  appear  that  any  of  the  present  debts  then 
existed;  and  how  can  the  statute  of  the  13  Eliz.  c  5, 
be  made  to  render  a  conveyance  void  against  creditors 
whoee  debts  are  subsequentiy  contracted:  Kidney  v. 
CoMssmaher  (a);  Lush  v.  fVilkifuan  (6).  If  that  were 
the  effisct  of  the  statute,  every  provision  which  a  party 
had  made  for  his  family,  at  a  period  when  he  was  per- 
fectly solvent,  might  be  defeated  by  his  subsequent 
losses  in  trade,  witiiout  any  imputation  of  fraud.  Every 
subeequoit  creditor  might,  on  the  suggestion,  that,  at 
the  time  a  voluntary  conveyance  was  made,  the  author 
of  the  deed  owed  a  sum  of  money  to  some  other  party, 
unravel  transactions  which  took  place  many  years  before 
sudi  creditor  had  any  transactions  with,  or  was  even 
known  to  the  debtor.  Ilie  statute  is  directed  to  cases 
where  the  conveyance  is  made  with  the  intent  to  avoid 
the  debt  or  duty  of  others,  and  then  it  is  declared  to  be 
vend  as  against  the  party  only  whose  debt  or  duty  is  so 
endeavoured  to  be  avoided.  How  can  that  apply  to 
creditors  who  are  not  in  existence  when  the  act  is  done? 
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Argmmeui. 


(a)  12  Yes.  186. 


{b)  6  Yes.  384. 
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ivymMff/. 


Stepheiu  V.  Olwe  (a).  The  case  of  the  Plaintiff,  so  far 
as  it  is  founded  on  the  stat  13  Eliz.  c  5,  is  adverse  to 
tliat  of  the  creditors,  who  are  represented  by  the  as- 
signees; for  the  essence  of  the  relief  under  that  statute 
isy  that  it  is  given  for  the  benefit  of  all  creditors,  whilst 
the  Plaintiff  seeks  the  application  of  the  property  in 
satisfaction  of  the  bank  debt  alone.  But  the  case  is 
unnecessarily  and  improperly  put  by  the  Plaintiff  on  the 
Stat.  13  Eliz.  c.  5 ;  and,  so  far  as  it  is  founded  on  that 
statute,  the  bill  cannot  be  sustained.  Nor,  with  r^ard 
to  the  relief  which  is  asked  under  the  stat  27  Eliz.  c*  4, 
is  the  Plaintiff  in  a  porition  to  sustain  his  suit  The 
authority  for  the  suit  by  an  equitable  mortgagee  b 
founded  on  Buckle  v.  Mitchell:  in  that  case  the  Pliun- 
tiff  might  have  maintained  his  action  for  damages  at 
law,  but  he  chose  to  proceed  in  equity  for  specific  per- 
formance; and  Sir  fF.  Grant  said  some  ground  must  be 
made  for  refusing  him  the  assistance  of  the  Court—the 
Court  did  not  arbitrarily  execute  one  contract  and  re- 
fuse to  execute  another;  and  he  added,  as  the  legal 
estate  was  in  trustees,  the  question  was,  which  party 
had  the  better  title  to  call  for  the  conveyance.  Here 
the  legal  estate  is  in  a  trustee  upon  an  express  trust  for 
the  parties  entitled  under  the  conveyance  of  June,  1841. 
Is  there  any  equity  to  take  it  from  them  ?  At  law,  a 
deposit  of  title  deeds  has  been  held  not  to  prevail 
against  a  voluntary  settlement;  and  the  party  with 
whom  the  deposit  was  made,  has  been  held  not  to  be 
a  purchaser  within  the  statute:  Kerrison  v.  Darfien{b). 
This  is  purely  a  question  of  law,  and  that  case  is  there- 
fore a  distinct  decision  on  the  point  Supposing  the 
Court  to  hold  that  the  Plaintiff  is  entitled  to  relief  under 
the  stat  27  Eliz.  c.  4,  at  least  it  was  his  duty  first  to 


(a)  2  Bro.  C.  C.  90. 
(h)  9  Bing.  76 ;  and  see  Hol/ardy.  ffoljbrd,  1  Cha.  Ca.  217. 
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realise  the  other  property  comprised  in  the  equitable 
mortgage,  and,  if  there  should  be  any  deficiency,  then 
to  avail  himself  of  any  right  he  might  have  under  that 
statute  to  obtain  payment  of  the  deficiency  out  of  that 
part  of  the  property  which  is  comprised  both  in  the 
mortgage  and  in  the  voluntary  conveyance ;  and  even 
in  that  view  the  suit  is  premature* 
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Mr.  W.  M.  Jcanes,  for  the  Defendant  William  Slater. 

The  pleadings  in  this  cause  have  been  rendered  vo- 
luminous, and  the  suit  expensive,  0¥ring  to  the  chum 
which  has  been  made  under  the  stat  13  Eliz.  c.  5. 
If  the  suit  had  been  brought  under  the  stat  27  Eliz. 
c.  4,  the  only  fact  to  be  proved  in  order  to  raise  every 
question  would  have  been  the  deposit  and  memo- 
randum. The  case  on  the  prior  statute  must  fail.  No 
single  creditor  can,  after  the  bankruptcy  or  insolvency 
of  the  debtor,  file  a  bill  under  that  statute.  If  the  deed 
be  void  on  that  ground,  it  must  be  so  as  against  all  cre- 
ditors, and  the  estate  then  becomes  the  subject  of  ad- 
ministration by  the  asagnees  in  the  bankruptcy  or  the 
insolvency.  The  right  to  recover  it  for  that  purpose  is 
their  light,  and  not  the  right  of  any  particular  creditor: 
Doe  d.  GrimAy  v.  Ball.  The  circumstance,  that  the 
particular  creditor  is  also  equitable  mortgagee,  does  not 
affect  the  case.  If  his  security  be  sufficient,  he  has  no 
claim  beyond  it ;  and  if  it  be  insufficient,  his  claim  is 
like  that  of  another  creditor  to  prove  for  the  diflferenoe. 
Before  a  plaintiff  could  be  entitled  to  relief  in  equity 
under  the  statute,  he  must  place  himself  in  a  situation  to 
complain  of  the  conveyance  by  obtaining  judgment  at 
law  for  his  debt:  Colman  v.  Croker  (a). 


(a)  1  Yes.  Jan.  100.    See  Empringkam  t.  Shorty  3  Hare,  471 ; 
Bider  y.  Kidder,  10  Yes.  360. 
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1846.         Vicb-Ghahcellor: — 

On  the  2l8tof  July,  1841,  mikam  Skier,  who 
lied  on  boBuieas  in  partnership  with  two  persons  of  the 
names  of  Antrobus  and  Irvine,  deposited  with  the  Union 
Bank  of  Liverpool  title  deeds  and  documents  relating  to 
freehold  and  other  property,  including  certain  fireehdd 
tenements  in  Meadcw-ttreet  and  Brunewickr^oad,  as  a  se- 
curity for  the  balance  which  was  or  might  become  due 
from  WiUiam  Slater,  or  his  firm,  to  the  bank ;  and  by 
the  agreement  in  writing  accompanying  the  depoait  he 
undertook  to  execute  a  legal  mortgage  of  the  property 
comprised  in  the  deeds  and  documents  as  the  bank 
should  direct,  but  the  sum  to  be  secured  was  not  to  ex- 
ceed 2000/.  On  the  9th  of  February,  1842,  WUSam 
Slater  became  bankrupt.  The  balance  claimed  to  be 
due  to  the  bank  from  WiUiam  Slater  at  the  time  of  the 
bankruptcy  was  944JL  6«.,  and  that  amount  is  now 
claimed  by  them.  Stopping  here,  the  claim  of  the  Plain- 
tiff for  what  is  due,  and  to  have  the  same  raised  in  the 
ordinary  manner  upon  the  property  comprised  in  the 
security,  is  dear.  The  contest  between  the  parties  arises 
out  of  what  follows : — It  appears,  that,  on  the  16th  of 
June,  1841,  about  a  month  before  the  time  of  the  de- 
posit, WiJKam  Slater  had  conveyed  to  Darnel  Antrobus, 
as  trustee,  together  with  other  property,  that  part  of  the 
property  comprised  in  the  Plaintiff's  security  whidi 
consisted  of  the  tenements  in  Meadow-street  and  Bruns' 
wick-road,  upcm  trust  to  sell  and  apply  the  proceeds  for 
the  benefit  of  William  Slater,  his  wife  and  childrra. 
This  conveyance  was  voluntary.  Now,  to  obtun  the 
benefit  of  his  security,  the  Plaintiff  must  avoid  the  con- 
veyance of  June,  1841;  and,  accordingly,  the  biU  nuses 
two  points.  It  insists,  first,  that  the  Phiintiff  is  a  pur- 
chaser for  good  consideration  under  the  stat.  27  Eliz. 
c.  4,  and  that  therefore  the  deeds  of  June,  1841,  are 
void  as  against  him,  so  far  as  they  comprise  the  property 
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in  Afeadtno-street  and  BruntwichrToad ;  and^  secondly, 
the  Pluntiff  contends  that  William  Slater,  at  the  time 
of  executing  these  deeds,  waa  indebted  to  the  Plaintiff 
and  other  persons  to  an  amount  exceeding  what  he  was 
able  to  pay  or  secure,  excluding  the  {nroperty  com- 
prised in  the  deeds;  and  that  therefore  the  deeds  of 
June,  1841,  are  vmd  under  the  stat  13  Eliz.  c.  5.  I  will 
first  state  my  ojMnion  upon  these  points,  so  far  as  the 
decree  I  now  propose  to  make  requires  that  I  should 
do  so. 


1846» 


SP  V^MVVv  ^^^B^P^H^v  V 


As  to  the  first  point,  that  the  deeds  of  June,  1841, 
are  void  under  the  stat.  27  Eliz.  c.  4,  it  seems  to  me 
that  the  case  of  BuckU  v.  Mitchell  (a)  is  a  direct  author- 
ity f<N:  the  proposition,  that  an  equttid>le  interest  in  land 
entitles  a  purchaser  by  contract  to  clothe  it  with  the 
I^al  title.  By  that  case  I  consider  myself  bound,  and 
that  will  entitle  the  Plaintiff  to  avoid  the  deeds  of  the 
Ifith  of  June,  1841,  and  to  enforce  his  security. 

With  r^ard  to  the  second  question,  the  Pluntiff 
being  entitled  to  relief  under  the  stat.  27  Eliz.,  it 
would  have  been  unnecessary  for  me  to  notice  his  claim 
for  relief  under  the  stat.  13  Eliz.,  were  it  not  that  the 
Defendants  have  contended  that  this  ground  of  claim 
for  avoiding  the  deeds  of  June,  1841,  has  altogether 
failed,  and  that  therefore  the  Plaintiff  must  pay  so 
much  of  the  costs  of  the  suit  as  have  been  incurred  in 
respect  of  that  claim.  Those  who  have  contended  that 
the  Plaintiff's  equity  eould  not  be  sustained  under 
the  27  Eliz.  cannot  with  success  urge  that  argument, 
unless  they  can  shew  that  the  claim  under  the  13 
EHiz.  cannot  be  sustained  on  the  present  record,  or  that 
the  evidence  in  the  cause  is  insufficient  to  sustain  the 


(a)  18  Ves.  100. 
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case.  Both  of  these  points  were  argued.  I  think  tbe 
former  should  be  decided  in  tbe  Plaintiff's  favour.  Mj 
view  of  tbe  case  is  this: — The  Pbdntiff,  after  the 
deposit  which  was  made  on  the  21st  of  July,  I84I9 
discovered  the  existence  of  the  previous  deeds  of  the 
16th  June,  1841.  If  the  deeds  of  June,  1841,  are  to 
stand,  the  deposit  becomes  valueless,  so  far  as  it  re- 
lates to  the  Meadaw^iireet  and  Brumunckrroad  pro- 
perty. The  Plaintiff,  therefore,  has  a  direct  interest 
in  shewing  that  those  deeds  are  invalid ;  for  he  thereby 
gives  validity  to  his  own  security.  Being  a  creditor 
having  a  specific  interest  in  part  of  the  property  com- 
prised in  the  deeds  of  June,  1841,  he  has  an  interest 
sufficient  to  sustain  the  suit;  and,  without  at  this  time 
giving  an  opinion  how  far,  in  a  suit  framed  as  this  suit 
is,  the  parties  could,  if  they  desired  it,  have  the  deeds 
of  June,  1841,  set  aside,  and  the  whole  property  which 
was  conveyed  by  those  deeds  distributed  amongst  the 
creditors  of  WiUiam  Slater;  or  whether,  in  a  suit  other- 
wise properly  framed  for  that  purpose,  it  is  necessary  for 
creditors  seeking  to  set  aside  a  conveyance  as  fraudulent 
under  the  stat.  13  Eliz.  c.  5,  to  obtain  a  judgment  at 
law,  as  was  aligned  from  the  case  of  Caiman  v.  Croker  (a); 
or  whether,  if  it  be  so,  the  bankruptcy  of  the  mortgagor 
would  not  excuse  the  necessity  of  such  a  proceeding  by 
a  person  having  a  specific  lien  on  part  of  the  property ; 
or  whether,  if  the  Plaintiff's  relief  depended  wholly  on 
the  stat.  13  Eliz.  c.  5,  the  evidence  of  insolvency  is  suf- 
ficiently clear  for  a  decree  without  inquiry, — I  think  the 
right  to  sue  in  this  case  is  established;  and  that  the  evi- 
dence, if  not  already  sufficient,  is  such  as  would  entitle 
the  Plaintiff  to  an  opportunity  of  perfecting  it  The 
question  on  this  point  is  merely  one  of  costs,  and,  the 
evidence  being  strong,  it  is  suffident  to  say,  I  think 


(a)  iye8.jun.  161. 
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there  is  no  ground  for  diBtingnishing  the  costs  of  that 
part  of  the  suit  which  is  founded  on  the  13  Eliz.  c.  6, 
from  the  other  costs. 

The  next  question  is,  as  to  the  form  of  the  remedy  to 
which  the  Pkintiff  is  entitled, — whether  the  decree  is 
to  give  the  Plaintiff  the  benefit  of  a  legal  mortgage,  or  to 
direct  a  sale.  The  decisions  with  regard  to  the  right  of 
an  equitable  mortgagee  are  not  uniform;  but,  in  this 
case,  the  express  terms  of  the  contract  are,  that  Slater 
duJl  convey  the  premises  by  way  of  legal  mortgage,  and 
that  such  mortgage  shall  contfdn  a  full  and  absolute 
power  of  sale ;  and  to  make  the  suit  available  for  its 
objects,  it  is  necessary  that  there  should  be  a  decree  for 
sale.  There  is  no  reason,  therefore,  why  such  a  decree 
should  not  be  made. 


29S 
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JndffminU 


This  Court  doth  declare,  that  the  Plaintiff  is  a  purchaser  for 
good  consideration  within  the  intent  and  meaning  of  the  act  of  the 
27th  of  Elizabeth,  ch.  4,  intituled  "  An  Act  agiunst  CoTinous 
and  Fraudulent  Gonyeyances;"  and  that  the  deeds,  dated  the  16th 
day  of  June,  1841,  are  void  as  against  the  Plaintiff,  so  far  as  the 
same  comprised  the  property  in  Meadow-ttreet^  Liverpool^  and 
Brwmridi'roady  near  lAverpool^  in  &c. ;  and  which  said  pro- 
perty is  also  comprised  in  the  memorandum  of  deposit  dated  the 
21st  day  of  July,  1841.  And  it  is  ordered,  that  the  Master,  to 
whom  &c.,  do  take  an  account  of  what  is  due  to  the  Plaintiff  for 
principal  and  interest  upon  his  security,  in  &c.  And  it  is 
ordered  that  it  be  referred  to  the  Taxing  Master,  &c.,  to  tax  the 
Plaintiff  his  costs  of  this  suit.  And  it  is  ordered,  that  the  De- 
fendants do  pay  to  the  Plaintiff  the  amount  of  such  priiteipal, 
interest,  and  costs,  within  six  months  afler  the  said  Master  shall 
hare  made  his  report,  at  such  time  and  place  as  the  said  Master 
shall  appoint.  And  thereupon  it  is  ordered,  that  the  Plaintiff  do 
deliver,  upon  oath,  all  deeds,  papers,  and  writings  in  his  custody 
or  power  relating  to  the  premises  in  Egremonif  in  the  county  of 
CkeHeTf  and  the  aforesaid  premises  in  Meadow-street  and  Sruns-' 
vskk-roady  comprised  in  the  said  memorandum  of  deposit,  as  the 
Master  shall  direct.  But  in  default  of  the  said  Defendants  their 
paying  unto  the  Plaintiff  what  shall  be  reported  due  for  such 
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Decree* 


principal,  intereftt,  and  coste  as  afofeaaid,  by  the  time 
then  it  ia  ordered,  that  the  said  Master  do  ascertain  and  state  to 
the  Court  what  property  there  is  which  is  comprised  in  the  said 
security  to  the  Plaintiff,  which  is  not  included  in  the  said  deed 
of  the  1 6th  day  of  June,  1841 ;  and  if  the  Plaintiff  shall  consent 
thereto,  it  is  ordered,  thai  the  property  remaining  unsold,  other 
than  that  comprised  in  the  deeds  of  the  16th  day  of  June,  1841, 
be  sold  with  the  approbation  &c.,  wherein  all  proper  parties  are 
to  join,  &c.  And  it  is  ordered,  that  the  produce  thereof  be  ap- 
plied in  or  towards  satisfaction  of  the  amount  bo  to  be  found  due 
to  the  Plaintiff.  And  if  the  produce  shall  be  more  than  sufficient 
to  pay  and  satisfy  such  last-mentioned  amount,  then  it  is  order- 
ed, that  the  residue  &c.,  after  pi^rment  thereof,  be  paid  into  the 
Bank,  with  &c.,  to  the  credit  of  this  cause,  subject  to  the  far- 
ther order  of  this  Court ;  but  if  the  produce  of  such  sale  shall 
prove  insufficient  to  pay  and  satisfy  such  last-mentioned  amount, 
then  it  is  ordered,  that  the  remainder  of  the  said  property  com- 
prised in  the  said  plaintiff's  lecurity  be  sold,  with  the  approba- 
tion &c.,  wherein  all  proper  parties  are  to  join,  &c.,  and  in  order 
to  such  before-mentioned  sale  or  sales,  (production  of  all  deeds 
and  writings,  &c.}.  And  it  is  ordered,  that  the  money  to  arise 
by  such  last-mentioned  sale  be  applied,  as  far  as  the  same  will 
extend,  or  so  much  thereof  as  shall  be  necessary,  in  payment  of 
the  baknoe  of  the  amount  so  to  be  found  due  to  the  PUntiff. 
And  if  the  produce  thereof  shall  be  more  than  sufficient  to  pay 
and  satisfy  such  balance,  then  it  is  ordered,  that  t-he  residue,  &&, 
after  payment  thereof,  (the  amount  to  be  verified  by  affidavit), 
be  paid,  &c.,  to  the  credit  of  this  cause^  subject  to  the  further 
order  of  this  Court.  But,  in  case  the  plaintiff  shaU  not  consent 
to  the  Bale  or  sales  of  the  said  premises  in  manner  aforesaid,  then 
it  is  ordered,  that  the  whole  of  the  property  comprised  in  the  said 
memorandum  of  depout  now  remaining  unsold  be  sold,  with  the 
approbation  &c.,  wherein  all  proper  parties  are  to  join,  &c. 
And  in  order  to  such  sale,  it  is  ordered,  that  all  deeds  and  writ- 
ings &c.  And  it  is  ordered,  that  the  money  to  arise  by  the  said 
sale  be  applied,  first,  in  or  towards  satisfaction  of  the  amount  so 
to  be^ound  due  to  the  Plaintiff ;  and  if  the  produce  thereof  shall 
be  more  than  sufficient  to  pay  and  satisfy  such  balance,  then  it  is 
ordered,  that  the  residue  &c.,  after  payment  thereof,  (the  amount 
to  be  verified  by  affidavit),  be  paid  &c.,  to  the  credit  of  this 
cause,  subject  to  the  further  order  of  this  Court.  And  it  is 
ordered,  that  any  sums  to  be  paid  into  the  Bank  &c.,  when  so 
paid  &c.,  be  laid  out  &c.,  in  trust  in  this  cause.  Usual  direc- 
tions for  investment  of  interest.  And  it  is  ordered,  that  the  said 
Master  do  state  to  the  Court  what  part  of  the  produce  is  derived 
from  the  sale  of  the  property  included  in  the  deeds  of  the  16th 
day  of  June,  1841,  and  what  from  the  sale  of  the  property  not 
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indoded  In  tach  deeds.    And  if  the  produce  of  the  Mde  or  sales  1846. 

of  the  said  property  included  in  the  said  security  to  the  Plaintiff 

shall  be  insufficient  to  pay  the  amount  due  to  the  Plaintiff, 

then  this  Court  doth  reserve  the  question  as  to  what  farther 

right*  the  Pkintitf  may  be  entitled  to  under  the  statute  of  the 

13  Elix.  c  6.    Usual  directions  for  taking  aocountSy  &c.|  just        Decree. 

aUowances,  consideration  of  further  directionsi  and  subsequent 

costs  reserred.    Liberty  to  apply. 


BENNETT  v.  BURGIS.  zm  Feb. 

V/N  the  oiarriage  of  the  Defendants,  Bennett  and  his  in  a  soit  to 
wife,  in  1837,  it  was  agreed  that  the  interest  of  the  wife,  tnutees  oH 
in  a  legacy  of  500i,  bequeathed  to  her,  and  payable  on  JJJ'**"*°^  of 
her  attaining  twenty-one  or  marriage^  and  also  her  in-  the  trust  pro. 
terest  in  remainder  in  a  copyhold  tenement,  and  in  a  Uwt  by  previous 
small  sum  inyested  in  the  fimds,  expectant  on  the  decease  b^*^  oftrast 
of  her  mother,  should  be  assiirned  and  Tested  in  three  ^  9^'^  '^- 

'  ^  ,  filled  to  confine 

persons  as  trustees,  upon  such  trusts  as  the  wife  should  the  tnut  to 
appoint,  and,  in  default  of  such  appointment,  in  trust  for  property,  bnt 
her  separate  use  for  her  life,  without  power  of  anticipa-  n^JJ^J^e^g** 
tion,  remainder  for  the  husband  for  life,  remainder  for  ^  be  trustees 

,  ,  of  the  whole 

the  children  of  the  marriage,  as  therein  mentioned.   Ar-  of  the  property 
tides  to  the  effect  of  this  agreement  were  signed  by  the  thrMttkment, 
husband  and  one  of  the  persons  named  as  trustees.    The  fhrproteitton 
wife  was  an  infant.     After  the  marriage,  the  executors  of  the  new 

g*  1  i_       trastees)  a  re- 

of  the  person,  by  whom  the  legacy  of  500L  was  be-  ferenoe  to  in- 
queathed^  paid  that  sum  to  the  husband  and  wife.  k'^nTd  be 

proper  to  take 

In  1845,  the  copyhold  property  and  the  stock  became  the  momy  of 
Tested  in  possession  in  the  parties  interested  under  the  J^^idi'iSdl^ 
articles ;  and  the  bill  was  then  filed  by  the  infant  chil-  lost, 
dren  of  the  marriage  against  the  husband  and  wife,  and     statememi. 
the  survivors  of  the  persons  named  as  trustees  (the  trus- 
tee who  had  signed  the  articles  being  stated  to  have 
died  inaolvent),  and  against  the  provisional  assignee  cf 

x2 
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BMtwumU 
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the  hoBbandj  who  was  an  inBoIvent  debtofj  praying  that 
a  settlement  might  be  executed  according  to  the  artides, 
and  that  new  truBtees  might  be  appointed  of  the  tnist 
properfyj  other  than  the  hOOL  which  had  been  somiaap- 
plied.  The  Defendants  named  as  trostees  in  the  ar- 
ticles, by  their  answers,  sud  they  had  never  accepted 
the  office,  but  were  willing  to  do  so  with  the  sanction 
of  the  Court.  The  provisional  assignee  disclaimed  all 
estate  and  interest  in  the  trust  property. 


ArgumttU.  Mr.  Drevory^  for  the  Plaintiffs. — The  bill  seeks  to 
have  trustees  appointed  of  the  residue  of  the  trust 
funds,  not  of  the  whole  property,  which,  according 
to  the  articles,  ought  to  have  been  settled.  New 
trustees,  or  trustees  now  to  be  appointed,  could  not 
reasonably  be  expected  to  undertake  the  responsibility 
of  accounting  for  the  loss  of  the  500/.  The  exe- 
cutors by  whom  the  legacy  was  paid  to  the  husband 
and  wife,  are  not,  and  could  not  properly  be  parties  to 
this  suit;  and  therefore  it  cannot  appear  in  this  suit 
whether  the  sum  was  so  paid  by  the  executors  with  or 
without  notice  of  the  articles  for  the  settlement,  or 
whether,  if  improperly  pdd  by  them,  it  can  be  recover- 
ed. If,  therefore,  the  settlement,  now  to  be  executed  by 
the  trustees,  were  to  comprise  the  legacy,  there  would 
be  nothing  appearing  in  the  suit  to  discharge  the  new 
trustees  from  responsibility  with  regard  to  that  fund. 

Mr.  Follettf  Mr.  Grave^  and  Mr.  Haryrave,  for  the 
other  parties. 


Judgment* 


The  Vice-Chancellor  said,  it  would  be  improper  to 
appoint  trustees  of  a  part  of  the  trust  property,  omit- 
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ting  the  remainder.  He  knew  of  no  precedent  of  Buch 
an  order ;  the  effect  of  it  might  be  to  discharge  parties 
who  were  answerable  for  the  breach  of  toist  from  their 
liability^  or  at  least  to  interpose  difficulties  in  the  way 
of  the  cestuis  que  trust  in  recovering  the  trust  fund 
which  had  been  misapplied.  The  new  trustees  might  be 
protected  by  the  order  of  the  Court,  without  omitting 
any  portion  of  the  trust  property.  He  would  refer  it  to 
the  Master  to  appoint  new  trustees  of  the  entire  pro- 
perty comprised  in  the  articles,  at  the  same  time  direct- 
ing the  Master  to  inquire  what  property  was  comprised 
therein,  and  whether  any  and  what  part  thereof  had 
been  lost ;  and  if  he  should  find  that  any  part  thereof 
had  been  lost,  then  to  inquire  and  state  imder  what  cir- 
cumstances the  same  had  been  lost,  and  whether  any, 
and  if  any  what,  steps  ought  to  be  taken  for  the  recoyery 
thereof. 


1846. 


Judgmeni, 


Thx  Court,  upon  the  report  of  the  Master,  finding,  with  the 
other  &cts  of  the  case,  that,  since  tlie  receipt  of  the  500^.,  the 
husband  hod  been  discharged  by  the  Court  for  the  Relief  of  In- 
solyent  Debtors,  and  his  property  had  become  vested  in  the  pro- 
Tisional  assignee;  and  that  he  had  not  acquired  any  property 
since  his  dischaige;  that  the  deceased  trustee  had  died  intestate 
and  insolvent,  and  previously  to  his  death  had  been  supported 
by  his  friends,  and  that  he  had  no  legal  personal  representative ; 
and  that  it  would  not  be  fit  or  proper  that  any  steps  should  be 
taken  to  recover  the  600i, — directed  the  settlement  to  be  executed 
in  conformity  with  the  articles,  and  confirmed  the  appointment 
of  the  trustees  who  had  been  named  therein  to  be  trustees  thereof. 


1847. 
Jan.SiM. 


208  CASES  IN  GHAKCEBT. 

mhAorUS^  Lowl  BROOKE  v.  ROIINTHWAITE. 

Bin  by  the        -^  BILL  for  the  spedfic  performanoe  of  a  oontxact. 
▼ondor  for  the    T^^  property  wa8  offered  for  sale  at  the  Auction  Mart, 

Bpeciiic  pci" 

formanoe  of  a  London^  in  Julyj  1844,  and  was  described  as  follows : — 

pnrchaae  atim-  **  Particulars  of  the  residue  of  the  late  Lord  MonMOfCs 

wtere*the'p«r-  ^^tatcs  in  Lincolnshire^  devised  to  be  sold,  comprising 

^cuianiof «aie  Ingkby  fVood,  with  upwards  of  sixty  acres  of  fine  oak 

eomprisiog  a  timbcr-trees,  the  average  size  of  which  approaches  fifty 

"  with  upwards  ^^^ ;  and  also  a  quantity  of  ash  poles,  from  ten  to  twenty 

^^Sffineoak  7®*"'  gTOwth."    The  Particukrs  of  Sale  then  pointed 

timber  trees,  out  the  facilities  which  existed  for  brinmng  the  timber 

the  average  fife  • 

of  which  ap.  to  market;  and  the  description  of  the  lot^  to  which  the 

1^!^'  and  m  question  in  this  cause  related,  was  as  follows : — '^  Lot  1 

S^tS^tde!*  consists  of  Ingleby  Woody  which  contains  sixty-five  acres 

icribed  it  only  two  roods  and  twelve  perches  of  growing  timber,  chiefly 

as "  sixtT-fi^e  iiii  ▼.  •iii« 

acres  two  roods  oak  and  ash  poles.  It  is  at  present  m  hand,  and  the 
perebttof  ^^7  outgoings  are  \l  7s.  Sd.  land-tax,  and  parish  rates 
E^"^!^'.  ^^  ^^^'^  ^7  ^^^  ^^  condition  of  sale,  which  was 
peared,  on  the  the  only  Condition  material  to  the  question,  it  was 
the  Plaintiff,  provided  as  follows : — **  If,  through  any  misstatement, 
^^riM  oftibe  ^^y  ^"^^  should  arise  in  this  Particular,  the  same  shall 
tncB  was  about  Qot  vitiate  the  sale ;  but  the  purchaser  shall  take  or  make 

thirty-five  feet,  ,        ,  .  i  i 

but  on  that  for   an  adequate  compensation,  m  proportion  to  the  purchase- 

the  Defendant  . «  «  i  ^*        . 

that  it  was  only  moucy,  as  the  case  may  happen;  such  compensation  to 
two^feeT^Mld  ^  settled  by  the  referees,  or  theur  umpire,  to  be  fq>- 
the  Defendant,   pointed  in  the  usual  manner."    The  Defendant,  by  his 

moreover,  al- 

leged  that  it  agent,  was  the  highest  bidder  for  Lot  1,  at  the  price  of 
t^e"when*he     4725/. ;  and,  by  letter,  promised  to  pay  the  deposit  of 

had  no  means 

of  seeing  the  wood,  and  that  he  relied  on  the  particolars  of  sale : — Heid,  that,  as  the  repre- 
sentation on  the  particulars  of  sale  had  proved  to  be  incorrect,  and  as  it  was  not  shewn  that 
the  Defendant  knew  it  to  be  incorrect  at  the  time  of  making  the  contract,  the  Court  would 
not,  at  all  events,  enforce  the  specific  performanoe  of  the  contract  without  compensation : 
and  that  (inasmuch  as  the  particulars  of  sale  did  not  express  what  number  of  trees  or 
quantity  of  timber  the  wood  contained)  it  was  not  a  case  in  which  the  Court  could  measure 
the  extent  of  Uie  deficiency,  or  ascertain  the  amount  of  compensation ;  and  that  the  bill 
must  therefore  be  dismissed. 


CASES  IN  CHAKCEBY. 


899 


lOL  per  cent,  and  the  auction  duty  in  ten  days.  After 
the  spedfied  tame  had  paased,  the  Defendant  proposed 
to  pay  a  moiety  of  the  deposit,  and  the  rest  at  the  end 
of  a  month,  and  to  allow  the  residue  of  the  purchase- 
money  to  remain  on  the  security  of  the  estate.  The 
PhuntifiT  oflfered  to  agree  to  the  former,  bat  not  to  the 
latter  term.  The  Defendant  afterwards  reftised  to  com- 
plete the  purchase. 


1846. 


Lord  Bkookb 

ROVKTH- 

WAITS. 

8M€mmt. 


The  bill  prayed  a  decree  for  specific  performance  of 
the  contract;  and  that,  in  case  it  should  appear  that  any 
abatement  out  of  the  purchase-money  ought  to  be  made 
on  the  ground  of  error  or  miadescription  of  the  premises, 
the  amoimt  of  such  abatement  might  be  determined  by 
the  Court. 

The  answer  of  the  Defendant  objected  to  perform  the 
contract,  on  the  ground,  aj3  was  alleged,  that  the  average 
size  of  the  trees  in  Inffleby  Wood  did  not  approach  fifty 
feet,  and  did  not  amount  to  more  than  about  twenty- 
two  feet ;  that  the  value  of  oak  timber  of  the  larger  was 
very  much  greater  than  of  the  smaller  size ;  that,  from 
the  season  of  the  year  before  the  purchase,  there  was  no 
opportunity  for  the  inspection  or  examination  of  the 
wood;  and  that  the  Defendant's  bidding  had  been  found- 
ed entirely  on  the  representation  made  by  the  PlaintifF 
in  the  Particulars  of  Sale. 


The  evidence  for  the  Plwntiff  went  to  shew,  that  the 
timber-trees  in  Ingleby  Wood  were  of  the  average  size 
of  thirty-four  feet  six  inches  each,  reckoning  those  only 
to  be  timber-trees  which  conhuned  at  least  ten  cubic 
feet  of  wood ;  and  the  witnesses  deposed,  that,  according 
to  the  custom  of  the  trade,  a  timber-tree  should  contain 
that  quantity.  The  witnesses  for  Defendant  deposed, 
that  there  were  a  much  larger  number  of  timber-trees 


soo 

1846. 

Lord  Brooxb 

ROUKTB- 
WAITS. 

SMemenU 
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In  the  wood,  including  in  tbat  description  (as  they  al- 
leged should  be  included)  all  trees  containing  five  cubic 
feet  and  upwards;  that  the  effect  of  this  computation 
was  to  reduce  the  average  size  to  twenty-two  feet  each, 
and  to  reduce  the  value  of  the  timber  per  foot  in  nearly 
the  same  proportion;  for,  if  a  tree  contwiing  fifty  feet 
was  worth  three  shillings  per  foot,  a  tree  of  twenty-two 
feet  would  be  worth  only  two  shillings  per  foot. 


Argmmtni, 


Mr.  RomiUy  and  Mr.  ShadweU,  for  the  Plaintiff. — 
There  was  no  misrepresentation  of  the  subject.     The 
description  of  "  Lot  1 "  was  perfectly  accurate.     The 
short  and  general  description  at  the  head  of  the  Par- 
ticulars of  Sale  could  not  be  considered  to  form  a  part  of 
the  representation  on  which  a  purchaser  would  rely. 
That  part  of  the  announcement  was  too  indefinite  to 
convey  any  erroneous  impression ;  it  would,  in  fact,  be 
true,  even  if  the  trees  had  been  much  smaller  than  they 
now  are,  for  still  the  timber  was  approaching  the  size 
referred  to.  But,  in  fact,  the  difference  between  the  aver- 
age size,  as  stated  in  the  Particulars,  and  that  as  shewn 
by  the  evidence  for  the  Defendant,  arose  not  from  any 
deficiency  in  the  wood,  but  from  its  actual  excess,  and 
from  the  fact  that  the  Defendant  took  into  the  computa- 
tion a  vast  number  of  trees  contdning  less  than  ten  cubic 
feet  of  wood,  and  which  ought  not  to  be  reckoned  as 
timber-trees.     By  this  mode  of  measuring  the  wood, 
it  was  plain  that  the  Defendant  could  not  diminish 
the  average  size  of  the  timber,  without  at  the  same 
time,  and  in  the  same  proportion,  increasing  its  aggre- 
gate quantity.     It  was  not  a  case  in  which  the  Court 
would  hold  the  Defendant  to  be  entitled  to  compensa- 
tion ;  there  was  no  difference  between  the  representation, 
which  was  indefinite,  and  the  actual  fact    The  Defend- 
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ant  fihould  not  have  purchased  without  adequate  exa-        i846. 
mination :   Trawer  y.  Newccme  (a).    It  was  not  a  case  in  Lo^Ibkoo 
which  fraud  was  or  could  be  suggested:    Fenton  y. 
Browne  {by 


Mr.  Wood  and  Mr.  MaUnSy  for  the  Defendant. — 
The  Defendant  is  a  timber-merchant,   and  be  con* 
tracted  for  the  purchase  of  the  wood  as  timber,  and  for 
the  purposes  of  his  trade.   The  deficiency  in  the  ayerago 
fflze  of  the  trees,  as  timber,  would  not  therefore  be  com* 
pensated  by  the  greater  number  of  the  trees,  of  a  smaller 
size,  eyen  if  there  were,  in  fact,  a  greater  number  than 
the  Defendant  was  entitled  to  expect.   It  was  not,  how- 
eyer,  shewn  that  the  number  was  greater,  although  it 
was  proved  that  the  average  size  was  fiir  less  than  half 
of  what  it  had  been  represented  to  be.     The  Defendant 
was  willing  to  complete  his  purchase  upon  having  a 
compensation  made  for  the  deficiency  in  the  size  and 
value  of  the  wood,  according  to  the  provision  of  the  ninth 
condition  of  sale ;  there  would  be  no  difficulty  in  ascer- 
taining the  amount  of  compensation,  for  the  maximum 
and  minimum  sizes  were  both  defined,  and  the  difference 
was  a  matter  of  ready  calculation :   HiU  v.  Buckley  (c). 
If  the  Court  cannot  measure  the  compensation,  it  will 
certainly  not  compel  the  Defendant  to  complete  a  pur- 
chase, where  the  subject  proves  to  be  totally  different 
from  that  which  he  was  led  to  expect 


9. 

BOUKTB" 

WAITS. 


ArfmmenU 


Vice-Chancellor  : — 

The  Defendant  in  this  case  contends,  that,  if  he  should 
be  compelled  simpliciter  to  perform  this  contract,  he 
will  not  obtab,  in  the  subject  of  his  purchase,  that  which 


lihMay. 

Judgment. 


(a)  3  Mar.  70i.         {h)  U  Yes.  14A.         (c)  17  Yes.  \SU. 


SOS 
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the  Conditions  of  Sale  promised  Um ;  that  the  timber- 
trees  do  not  in  the  average  approach  to  fifty  cabio  feet; 
and  he  insists  that,  if  the  contract  is  to  be  performed  in 
specie,  he  is  entitled  to  compensation  for  the  diflferenoe 
in  the  value  of  the  timber.  The  compbdnt  is,  that  llie 
value  of  the  timber  varies  according  to  the  growth  of 
the  tree;  and  that  a  cubic  foot  of  timber  cut  from  a  tree 
containing  fifly  feet,  is  of  greater  value  than  a  cubic  foot 
of  timber  from  a  tree  containing  only  five  feet  He  al- 
lies that  there  are,  in  IngUby  Woody  only  a  girai  nmn- 
ber  of  trees  which  can  be  accounted  timber-trees ;  that 
their  average  contents  are  not  more  than  twenty-two 
feet;  and  that  such  timber  is  of  less  value  than  if  it  were 
of  ihe  larger  kind  described  in  the  Particulars  of  Sale. 
Upon  these  statements  the  Defendant  asks  for  compen- 
sation for  the  difierenoe  in  value. 


I  have  certainly  felt  great  difficulty  in  this  esse.  I 
must  consider  the  Defendant  as  asking  that  a  decree 
may  be  made  giving  him  compensation.  The  argument 
on  his  behalf  is,  that  the  Court,  if  unable  to  give  him 
compensation,  from  the  impossibility  of  measuring  the 
amount  to  which  the  subject  of  the  contract  fidls  short 
of  the  description,  would  dismiss  the  bill  rather  than 
compel  the  Defendant  to  take  that  which  he  had  a  right 
to  expect  would  be  much  more  valuable  than  it  has 
proved  to  be. 


Afler  reading  the  pleadings  and  evidence  in  the  cause, 
I  have  found  great  difficulty  in  bringing  my  mind  to 
believe  that  the  defence  set  up  is  not  a  mere  after^ 
thought  of  the  Defendant.  It  appears,  from  the  answer, 
that  the  Defendant  intends  to  represent  that  he  bought 
the  property  without  knowing  anything  of  it,  but  from 
the  recommendation  of  one  Jabez  West,  who  had  himself 
no  sufficient  means  of  judging  of  the  average  size  of  the 
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timber,  from  hating  seen  only  a  imaQ  port  of  the  wood, 
when  the  trees  were  ooyered  with  foliage ;  and  that  fVe$i 
had  relied  on  the  representation  oontained  in  the  Par- 
ticalars  of  Sale.  Jabez  Wegt  has  not  been  examined. 
Looking  at  the  correspondence  between  the  parties,  it 
appears  that,  after  the  sale,  the  Defendant  was  unable 
to  provide  the  money  for  completing  the  purchase,  and 
that  he  ^>plied  for  an  unlimited  time  to  complete  his 
purchaaey  leaving  the  balance  of  the  purchase-monej  on 
the  secarity  of  the  estate ;  and  it  was  not  imtil  this  in- 
dulgence was  refused,  upon  the  ground  that  the  property 
comprised  in  the  purchase  was  trust  property,  that  he 
took  the  objection  that  the  timber  was  not  of  the  kind 
he  supposed  it  to  be.  I  have  endeavoured  to  discover 
whether,  if  the  Defendant  should  be  compelled  to  take 
the  property,  he  would  or  would  not  have  given  more 
than  it  was  worth.  He  states  the  number  of  trees  to  be 
1616,  containing  an  average  of  twenty-two  feet»  worth 
two  shillings  a  foot,  which  would  amount  in  value  to 
about  350(M1,  omitting  the  tops,  lops,  and  poles,  whidi 
may  not  be  inconsiderable.  This  leaves  a  small  sum 
per  acre  for  the  land,  which  can  scarcely  exceed  its 
value,  unless  it  is  of  the  very  worst  quality.  If,  how- 
ever,  there  has  been  a  misrepresentation,  I  cannot  refuse 
the  Defendant  tiie  benefit  of  that  ground  of  defence, 
either  in  the  way  of  compensation,  or  of  a  decree  dis- 
missing the  bill,— ^merely  upon  such  a  speculation. 


1846. 


LordB«ooKB 

ROVKTH- 
WAITS. 


This  is  a  case  in  which  it  is  impossible  to  give  com- 
pensation. If  the  vendor  had  represented  that  the  wood 
contained  any  given  number  of  trees,  and  that  such  trees 
were  of  an  average  sice  of  fifty  feet,  and  that  repre- 
sentation turned  out  to  be  untrue,  a  decree  for  specific 
performance,  with  compensation,  might  have  been  made. 
The  Ciourt  might  have  measured  the  difference  between 
that  which  was  promised,  and  the  actual  fact ;  but,  in 
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(p  ^^VVH^^V^^P^W  # 


1840.  the  absence  of  any  repreBentation  110  to  the  number  of 
Lord  Baoou  trees,  I  do  not  see  how  it  is  possible  for  the  Court  to 
J.  *'  ^  measure  that  difference ;  or  how  the  amount  of  compen- 
sation is  to  be  ascertained.  If  (to  put  an  extreme  case) 
the  wood  had  been  found  to  contain  1000  trees,  aver- 
aging fifty  cubic  feet,  and  no  trees  between  that  sixe 
and  mere  poles,  the  Defendant  admito  that  he  would 
have  no  cause  to  ccmiplain,  for  the  trees  would  have 
been  of  the  promised  average  size,  and  there  was  no  con- 
tract as  to  the  entire  quantity  of  timber  to  be  found  in 
the  wood.  But,  according  to  the  Defendant's  argum^it, 
if  there  were,  in  addition  to  the  1000  trees  I  have  sup- 
posed, another  1000  trees  averaging  five  feet,  the  ge- 
neral average  would  be  reduced  to  twenty-seven  feet, 
and  the  purchaser  would  be  damnified  and  entitled  to 
compensation,  though  he  had  5000  feet  of  timber  more 
than  in  the  first  case,  in  which  the  contract  would  have 
been  fully  satisfied.  He  is  injiued,  because,  upon  that 
hypothesis,  in  addition  to  a  number  of  larger  trees,  he 
gets  a  number  of  smaller  trees.  It  was  at  one  time 
argued  for  the  Defendant,  that  the  Court  ought  to  con- 
sider the  vendor  as  selling  the  quantity  of  timber  found 
in  the  wood,  and  guaranteeing  that  it  was  all  of  the  size 
mentioned  in  the  Particulars;  but  that  view  of  the  case 
cannot  be  maintained. 


If,  however,  the  Court  is  not  able  to  see  that  the  pur- 
chaser is  damnified  to  a  definite  extent,  capable  of  being 
ascertained,  it  may  still  be  right  to  say  that  the  vendor 
is  unable  to  give  the  purchaser  that  which  he  promised ; 
and  if  so,  the  Court  may  properly  refuse  to  enforce  the 
contract,  though  it  cannot  modify  it  by  directing  it  to 
be  performed  with  compensation.  I  agree  that  an  in- 
definite representation  by  a  vendor  ought  to  put  a  pur- 
chaser upon  inquiry ;  but  a  definite  representation  upon 
a  point  affecting  the  value  of  the  subject  of  sale  will 
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entitle  the  purefaafler,  if  the  representation  be  untrue,  to 
redst  the  Bpecific  performance  of  the  contract  This  ap» 
pears  very  diBtinctlj  from  Trower  t.  Newe<nne{a\  Stewart 
Y.  AUistan  (b),  Fenian  v.  Browne  (c).  Now»  the  aale  in  this 
case  took  place  at  a  time  of  the  year  when  the  wood  could 
not  be  Tiewed.  I  think,  therefore,  the  representation 
made  must,  as  against  the  vendor,  be  taken  as  a  definite 
representation  that  the  vendor  knew  the  timber  in  the 
wood  approached  an  average  siase  of  fifty  feet.  Was 
this  representation  untrue,  and  the  Defendant  thereby 
dec^ved?  and  if  so,  can  I  treat  it  as  immaterial  on  the 
ground  before  alluded  to,  that  the  Particulars  of  Sale 
contained  no  representation  as  to  the  quantity  of  timber 
in  the  wood?  This,  I  think,  I  ought  not  to  do,  though 
I  acknowledge  there  is  difficulty  in  the  opposite  con- 
dudon.  If  the  wood  had  consisted  wholly  of  young 
timber-trees,  it  could  not  successfully  have  been  con- 
tended that  it  was  what  the  purchaser  had  contracted 
for,  for  the  limber  might  be  useless  for  years  to  come ; 
though  it  might  be  difficult  to  say  what  degree  of  difier- 
cnce  would  be  enough  to  vitiate  the  sale. 

The  question,  then,  is,  whether  the  representation  was 
untrue  or  not  The  witnesses  for  the  Plaintiff  and  De- 
fendant differ  greatly,  owing  to  the  different  modes  in 
which  they  ascertain  the  quantity  of  timber, — one  taking 
into  account  trees  containing  five  cubic  feet,  and  the 
other  only  those  that  contain  ten.  But  the  Plaintiff 
states  that  thirty-five  feet  is  the  highest  average ;  and  he 
admits  ihat  the  Particulars  of  Sale  would  have  been 
more  correct,  i^  instead  of  stating  the  average  as  ap- 
proaching fifty  feet,  they  had  stated  it  at  forty.  Was 
the  Defendant,  who  is  stated  to  be  a  timber-merchant, 
deceived  by  this  representation?    When  I  say  tliat  a 


1846. 


Lord  BmooKB 

RoVlfTH* 
WAITS. 

JmipMmi* 


(a)  3  Mer.  704. 


{h)  1  Mer.  26. 


(c)  UVcs.  144. 
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LordBaoou 

AOTIKTH- 
WAITS. 


▼endor,  who  makes  a  lepreaeniatioii  that  is  nntraey  csih 
not  enforce  his  ooniract,  that,  of  couxve,  sappoees  that 
the  purchaser  is  deceiyed ;  if  the  purchaser  knows  at 
tiie  time  that  the  representation  is  nntrue,  he  is  not  de- 
ceived,  and  cannot  in  that  case  avail  himself  of  the  fiu^ 
that  there  has  been  misrepresentation.  I  am  far  firom 
being  satisfied  as  to  what  the  justice  of  the  case  requires. 
Lookii^  at  that  part  of  the  answer  relating  to  Joia 
fFett,  I  felt  considerable  doubt  whether  it  mi^t  not 
appear  that  he  had  sufficient  knowledge  of  the  wood, 
and  that  he  had  not  made  any  representation  by  whioh 
the  Defendant  could  be  deceived ;  but  if  this  were  so, 
it  was  the  Plaintiff's  duty  to  have  made  out  that  case, 
which  he  has  not  done.  As  it  is^  there  has  been  a  re- 
presentation which  turns  out  not  to  be  correct,  and  I 
think  the  proper  course  will  be  to  dismiss  the  biU,  but 
without  costs. 


5th,  7th,  Sf 
\7th  Dec. 

The  testator, 
by  a  will  made 
before  the 
WilU  Act  (7 
WiU.  4  &  1 
Vict.  c.  26) 
came  into  ope- 
ratioiii  be« 
queathed  a 
share  of  his 
residuary  es- 
tate to  one  of 
his  sons,  who 
was  also  there- 
by made  one  of 

the  devisees  in  trust  and  executors  of  his  estate.  The  son  died  after  the  Wills  Act  came 
into  operation,  leaving  issue  $  and,  after  his  death,  the  testator  made  a  codicil  to  hk  will, 
altering  a  bequest  to  another  child,  but  in  other  respects  confirming  his  will : — HM,  that 
the  gift  to  the  son  did  not  lapse,  but  that  the  same,  so  far  as  it  was  real  estate,  desoended 
to  the  heir  at  law  of  the  son,  and  so  far  as  it  was  personal,  to  his  executrix,  under  a  will 
made  before  the  Wills  Act  came  into  operation. 

That,  under  the  34th  section  of  the  Wills  Act,  the  effect  of  the  re-publication  of  the  will 
by  the  codicil,  was  the  same  as  if  the  testator  had  at  the  date  of  the  oodidl  made  a  idll  in 
the  words  of  the  will  so  re«>published. 


WINTER  V.  WINTER. 

The  testotor,  John  fVinter,  by  his  will,  dated  the  13th 
of  November,  1833,  after  giving  certain  pecuniary  lega- 
cies, gave  and  devised  unto  and  to  the  use  of  his  son, 
John  Palmer  Winter^  and  J.  C  Camenm,  tbdr  heirs  and 
assigns,  all  his  freehold  and  copyhold  estates;  and  by 
the  same  will  he  gave  and  bequeathed  unto  the  said 
John  Palmer  Winter  and  J.  C.  Camenm^  their  ezeeutOFB, 
administrators,  and  assigns,  all  his  leasehold  and  other 
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penonal  estate  tani  effects,  upon  trust,  that  t&ey,  the 
6ud  JoAn  JPabner  fVmier,  and  J.  C  Cameron,  or  the  sui^ 
vivor  of  them,  should,  in  their  or  his  discretion,  sell 
the  same,  and  stand  possessed  of  and  interested  in  the 
moniesy  and  the  rents,  issues,  and  profits  of  the  said 
real  and  personal  estate,  until  such  sale,  upon  trusty  to 
pay  and  discharge  his  the  said  testator's  debts,  legacies, 
and  funeral  and  testamentaty  expenses,  and  to  stand 
possessed  of  and  interested  in  the  surplus  thereof  in 
trust,  as  to,  for,  and  concerning  one  equal  sixth  part  or 
share  thereof  for  his  (the  testator's)  son,  the  said  John 
Palmer  Winter,  for  his  own  use  and  benefit  absolutely ; 
and  as  to  the  other  five  sixth  parts  or  shares  for  his 
(the  said  testator's)  other  children  and  grand-children 
severally,  as  in  the  said  wUl  respectively  mentioned. 
And  the  testator  appointed  the  said  John  Palmer  Winter, 
and  /.  C.  Cameron,  the  executors  of  his  wilL 


1846. 


SUimmmd. 


Anna  Maria,  a  daughter  of  the  testator,  to  whom  a 
sixth  share  of  the  residuary  estate  was  given  by  the  will, 
died  in  March,  1838,  intestate  and  unmarried.  The  said 
John  Palmer  Winter,  the  testator's  said  son,  one  of  the 
devisees  in  trust  and  executors,  and  the  residuary  lega^ 
tee  of  the  sixth  part  of  the  real  and  personal  estate  of 
the  testator,  died  on  the  23rd  of  November,  1838,  hav- 
ing by  his  will,  made  in  1824,  bequeathed  all  his  estate^ 
real  and  personal,  to  Mary  his  wife,  and  appointed  her 
his  executrix.  Mary,  the  widow  of  John  Palmer  Win^ 
Ufy  proved  this  will  on  the  8th  of  December,  1838. 


The  testator,  John  Wilder,  made  a  codicil,  dated  the 
16th  of  February,  1839,  a6d  thereby,  after  charging  the 
share  of  his  estate  given  by  his  will  to  his  daughter, 
Mary  Gittman,  with  the  amount  of  a  certain  debt,  he 
directed,  that,  after  the  decease  of  his  sidd  daughter,  the 
remainder  of  the  benefit  given  to  her  by  his  will  should 
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go  to  Other  penons  mentioned  in  his  said  codicil,  and  in 
all  other  respects  he  thereby  ratified  his  said  will 

On  the  22nd  of  August,  1840,  the  testator,  Jahn 
ffinter,  made  another  codicil,  which  did  not  alter  the 
foregoing  derises  or  bequests. 

The  testator  died  on  the  5th  of  February,  1843. 
The  will  was  proved  by  J.  C  CameroHy  the  surviving 
executor,  by  whom  the  greater  part  of  the  freehold, 
copyhold,  and  leasehold  estates  were  sold,  before  the  in- 
stitution of  the  suit,  and  the  proceeds  invested  in  the 
government  funds. 

The  bill  was  filed  by  Charles  Winter ^  the  eldest  son  of 
John  Pabner  Winter^  who  was  the  eldest  son  of  the  tes- 
tator John  Winiery  against  the  other  children  and  the 
executor  of  the  said  testator,  and  the  widow  and  ex- 
ecutrix and  the  younger  children  of  John  Palmer  Win- 
ter,  praying,  that  the  rights  of  the  several  persons 
claiming  to  be  interested  in  the  real  and  personal 
estate  of  the  testator  might  be  ascertained  and  declared 
by  the  Court. 

The  facts  were  found  by  the  Master's  Report^  and 
the  cause  was  heard  for  further  directions. 

The  principal  question  arose  upon  the  effect  of  the 
33rd  and  34th  sections  of  the  Wills  Act,  7  Will,  4  & 
1  Vict  c.  26  (a),  with  reference  to  the  sixth  share  of 


(a)  For  the  dSrd  section,  and 
the  constmction  of  that  section, 
see  Johnson  v.  Joknwn^  3  Hare, 
157.  The  34th  section  enacts, 
"  That  this  act  shall  not  extend 
to  any  will  made  hefare  the 
Ist  day  of  January,  1838 ;  and 


that  every  will  re^xecnted  or 
re-puhllshed  or  revived  by  any 
codicil,  shally  for  the  pniposes 
of  this  act,  be  deemed  to  have 
been  made  at  the  time  at  which 
the  same  shall  l>e  so  re-executed, 
ro^published,  or  revived." 
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the  residuary  real  and  personal  estate,  devised  and  be- 
queathed to  JoAii  Pabner  fftnter,  the  son  of  the  testator, 
John  Winter. 


1846. 


Mr.  Bamilfy  and  Mr.  Frederick  JaneSy  for  the  Plain- 
tiff.—The  effect  of  the  34th  section  is  not  to  alter  the 
date  of  the  will,  by  bringing  the  date  of  the  will  down 
to  the  date  of  the  codicil;  but  the  effect  is  to  give  a 
retrospective  operation  to  the  act,  and  thereby  make  the 
act  to  govern  the  construction  of  the  will,  which,  with- 
out the  aid  of  the  codicil,  it  would  not  have  done.  In 
other  words,  the  will  is,  by  means  of  the  codicil,  brought 
within  the  operation  of  the  act  for  the  purposes  of  con- 
struction, and  in  order  so  to  bring  it,  the  will  must  be 
read  as  if  it  had  been  made  at  the  date  of  the  codicil ; 
but,  for  the  puipose  of  determining  the  subject  or  object 
with  which  it  deals,  the  will  must  be  treated  as  being 
made  at  the  time  at  which  it  actually  bears  date.  The 
hypothesis  or  fiction  that  the  will  was  made  at  the  date 
of  the  codicil  is  adopted  to  give  effect  to  the  provisions 
of  the  act ;  but  it  is  not  pursued  further  than  is  neces- 
sary for  that  object^  nor  to  the  extent  of  transferring 
the  date  of  the  instrument  from  a  time  at  which  the 
object  of  the  testator's  bounty  existed  unto  a  time  at 
^'hich  such  object  had  no  existence.  With  r^ard  to 
the  effect  of  the  33rd  section,  they  cited  and  relied  on 
Johnson  v.  Johmon  (a). 

Mr  WaJker  and  Mr.  Torrianoy  for  the  Defendant, 
Mary  Winter^  the  widow  and  executrix  of  John  Palmer 
fflnter,  argued  in  support  of  the  like  construction. 
They  insisted  that  the  testator  must,  at  the  time  he 
made  the  codicil,  be  deemed  to  have  known  the  law,  and 
the  operation  of  the  Wills  Act  upon  the  gift ;  and  that. 


•"  •  Mm^^^^W^W^W^ 


VOL.  v. 


(a)  3  Hare,  167. 
Y 


H.  W. 
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knowing  it,  he  would  have  relied  upon  the  eflfect  of  Ae 
former  disposition,  when  revived  by  the  codicil :  Skmner 
V,  Ogle  {a).  The  revival  of  a  will  made  before  the 
Wills  Act,  by  a  republication  since  that  act,  has  been 
held  to  bring  it  within  the  operation  of  the  new  law. 
Andrews  v.  Thornton  (b),  Brooke  v.  KerU{c). 


Mr.  WUkocki  for  the  younger  children  of  John  Pabner 
JVinter. 

Mr.  Kenyon  Parker  and  Mr.  Stinton^  for  the  Defend- 
ant, Mary  GiUmany  one  of  the  daughters  of  the  tes- 
tator. 

Mr.  Wood  and  Sir  Walter  RiddeUy  for  the  Defend- 
ants, the  other  children  of  the  testator,  John  Winter. — 
The  construction  of  the  Wills  Act,  which  would  re- 
quire the  Court  to  read  the  will,  as  if  of  one  date  for 
one  purpose,  and  as  of  another  date  for  another  purpose, 
is  a  construction  too  technical  and  artificial  to  be  adopts 
ed,  unless  it  be  absolutely  necessary.     Where  is  the 
necessity  of  such  a  construction  ?     The  will  may,  with- 
out inconsistency,  be  read  for  all  purposes,  as  if  made  at 
the  date  of  the  codicil.     The  testator  at  that  time  must 
be  regarded  as  revising  and  finally  settling  the  testa- 
mentary disposition  of  his  property.     If  the  testator 
gave  a  legacy  to  a  child  who  was  dead,  it  would  be 
clearly  a  mistake,  and  a  nullity ;  but  if  the  testator  ac- 
tually made  such  a  mistake,  it  was  not  the  intention  of 
the  Legislature  to  correct  his  error.  The  object  of  the  act 
was  to  guard  against  the  negligence  of  testators,  but  not 
against  their  mistakes.     After  making  a  will,  and  dis- 
posing of  property  amongst  children,  there  was  a  com- 


(a)  Prerog.  Court  Cant.,  7th 
May,  1846.  Reported  in  the 
Jurist,  Vol.  9,  p.  4  2. 


(5)  3  Q.  B.  177- 

(c)  3  Moore,  P.  C.  C,  334. 
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mon  tendency  to  postpone  any  further  testamentary  act, 
although  the  death  of  some  of  the  children  might  have 
materially  altered  the  circumstances  of  those  who  were 
jostly  supposed  to  be  objects  of  the  testator*s  bounty. 
It  was  in  such  cases  that  the  Legislature  interposed  by 
tlie  act,  and  prevented  the  children  of  a  deceased  child 
finom  suffering  by  the  delay  of  the  testator.  When, 
however,  the  testator  set  himself  to  the  task  of  revising 
his  will,  it  must  be  regarded  as  if  it  was  then  for  the 
first  time  made ;  and  if  he  bequeathed  a  legacy  to  a 
party  who  was  incapable  of  taking  the  property,  the 
result,  since  the  Wills  Act,  as  well  as  before,  must  be 
tliat  the  legacy  will  £ul.  In  this  case,  taking  the  will 
to  have  been  made  at  the  date  of  the  codicil,  it  contained 
a  ffit  to  a  person  not  in  existence ;  and  by  such  a  gift 
nothing  could  pass.  Suppose  a  testator  to  make  a  bequest 
to  his  children  generally,  could  such  a  gift  be  con- 
Btmed  to  extend  to  his  children  dead  at  the  ditte  of 
the  will?  and  yet,  to  carry  the  purposes  of  the  act  to 
the  extent  contended  for^  would  involve  that  construc- 
tion. They  cited  ChrisUfpherson  v.  Naylor  (a),  Waugh 
V.  Waugh  (6),  Tytherleigh  v.  Harbin  (c),  Doe  v.  Kett  (d) ; 
2  Jarman,  Tr.  Wills,  p.  682. 


1846. 


Argumeni^ 


Mr.  Jervisy  for  the  Defendant,  Jl  (7.  Cameron^  the 
executor  of  the  testator,  John  Winter. 


ViCft-CHAlfCBLLOB : — 

The  testator,  John  Winter y  by  his  will,  dated  the  13th 
of  November,  1833,  gave  a  share  of  his  residuary  estate 
to  John  Palmer  Winter y  his  eldest  son.  The  Wills  Act, 
7  WHL  4  &  1  VieL  c.  26,  was  passed  on  the  3rd  of 
July,  1837,  and  made  to  come  into  operation  (as  r^ards 


Judgment, 


(a)  I  Mer.  320. 

{b)   2Myl.&K.41. 


(c)  6  Sim.  32D,  332. 
(rf)  4T.  R.601. 
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the  present  case)  from  the  Ist  of  January,  1838.  In 
the  year  1838,  and  after  the  Wills  Act  came  mto 
operation,  John  Palmer  Winter  died,  leaving  issue,  which 
issue  have  survived  the  testator,  John  Winter*  Bj  a 
codicil,  dated  in  February,  1839,  the  testator,  John  Winr 
ter,  altered  a  bequest  in  his  will,  and  in  all  other  respects 
ratified  and  confirmed  the  same.  On  the  22nd  of  Au- 
gust, 1840,  the  testator  made  a  second  codidL  The 
testator  has  since  died ;  and  the  question  is,  whether  the 
legacy  to  John  Palmer  Winter  has  altogether  lapsed,  or 
whether,  by  the  operation  of  the  Wills  Act,  it  shall 
take  efiect,  as  if  the  death  of  John  Palmer  Winter 
had  happened  immediately  afler  the  death  of  the  testa- 
tor ;  and  this  depends  upon  the  effect  of  the  republican 
tion,  and  upon  the  construction  to  be  put  upon  the 
words  *' shall  die,''  in  the  3Srd  section  of  the  act. 


With  respect  to  the  republication,  the  case  must  be 
considered  as  if  the  testator,  on  the  16th  of  February, 
1839,  had  made  a  will  in  the  very  words  of  the  will  of 
the  13th  of  November,  1833,  in  which  case  there  would 
have  been  the  bequest  of  a  share  of  the  residue  to  John 
Palmer  Winter,  who  was  then  dead. 


The  question  on  the  construction  of  the  33rd  section 
is,  whether  the  words  *^  shall  die"  mean  shall  die  after  a 
bequest  to  him  by  a  will  made  after  the  3l8t  of  Decem- 
ber, 1837,  or  whether  they  mean  shall  die  after  the  act 
comes  into  operation*  If  the  former  meaning  be  gi?en 
to  the  words,  the  claim  of  the  representatives  fiuls.  If 
the  latter,  it  is  good.  Upon  the  fiace  of  the  act  itself, 
I  certainly  can  find  nothing  to  exclude  the  latter  con- 
struction in  favour  of  the  former ;  and  in  the  absence 
of  anything  upon  the  face  of  the  act  to  fix  the  meaning 
of  the  words,  I  am  bound,  as  well  as  I  can,  to  fix  that 
meaning,  by  considering  the  policy  of  the  act,  and  the 
objects  it  was  intended  to  accomplish. 
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Nov,  the  policy  of  the  act,  and  the  objects  it  was 
intended  to  accomplish,  are,  for  the  present  purpose,  suffi- 
cientlj  manifest*  It  was  intended  to  prevent  a  portion 
given  hj  a  testator  to  a  child  going  from  the  estate  of 
sach  child,  and  his  family  from  being  left  portionless,  by 
reason  only  of  the  death  of  the  child  imder  certain  cir- 
camstanoes — a  consequence  of  law  which  the  conmion 
feelings  of  mankind  declared  to  be  a  disappointment  of 
the  intention  of  the  father. 


1846. 


Judgment, 


The  cases  in  which  this  event  most  commonly  hap- 
pened, and  against  which  the  act  was  intended  to  pro- 
vide, were  cases  in  which  the  child  died  in  the  testa- 
tor's lifetime^  after  the  bequest  was  made, — and  cases  in 
which  the  testator,  in  providing  for  an  absent  child, 
was  ignorant  of  the  fact,  that  such  absent  child  was 
dead.  In  both  cases,  the  family  of  the  child  dying 
after,  or  dead  at  the  time  of  the  bequest,  was  left  un- 
provided for;  and  it  was  to  remedy  this  evil,  amongst 
others,  that  the  33rd  section  of  the  Wills  Act  was 
passed. 


The  construction  of  the  act,  which  alone  will  include 
all  the  cases  whidi  the  act  must  presumably  have  been 
intended  to  include,  is  that  which  make^  the  time  of 
thel^tee's  death  imimportant,  provided  he  died  after 
the  act  came  into  operation,  and  the  bequest  to  him 
is  bj  a  will  made  after  that  date ;  and,  as  far  as  I  can 
flee,  that  construction  cannot  possibly  include  any  case 
not  obviously  within  the  purposes  of  the  act. 

I  may  add,  that  if  a  testator,  by  a  will  executed  before 
the  Wills  Act»  had  made  a  bequest  to  an  absent  child, 
who  turned  out  to  be  dead  at  the  time ;  and  the  will 
provided,  that,  if  such  child  should  die  in  the  lifetime  of 
the  testator,  leaving  issue,  who  should  survive  the  testa- 
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tor,  ihe  bequest  should  still  take  effect,  (which  the  act 
provides),  I  should  in  such  a  case  have  little  difficohy  in 
giving  effect  to  the  manifest  intention  of  the  testatcnr. 
This  is,  in  substance,  the  same  ease;  for  the  will  in  Una 
case  was  made  after  the  act  came  into  operation,  and  it 
must  be  understood  as  expressing  what  the  act  says 
shall  be  the  consequence  of  it     It  is  true,  that  view  of 
the  question  is  not  of  itself  sufficient  to  decide  the  pie- 
sent  case,  for  I  can  only  declare  what  the  act  empowen 
me  to  declare ;  and  if  the  construction  of  the  act  be 
that  the  words  ''  shall   die**  mean  shall  die  after  the 
making  of  the  bequest,  I  could  not  have  come  to  my 
present  conclusion.     I  think,  however,  the  sound  con* 
struction  of  the  Wills  Act  is,  that,  if  the  bequest  be 
made  after  the  act  came  into  operation,  the  act  will 
wpflj  to  a  case  where  a  child  may  have  died  before 
the  will  was  made,  but  after  the  act  came  into  opeiar 
tion. 


1846. 

\Zth  4  16M 
Feb. 

A  life  inanr- 
anoe  company 
reoeiTed  notioe 
of  an  asaign- 
menty  by  an 
inanrer,  of  a 
policy  which 
the  company 
had  granted, 
and  the  inanrer 
afterwarda  be- 
came bankrupt. 

Soon  after  the  death  of  the  peraon  whoae  life  waa  aaaured,  the  party  to  whom  the  aarignmeot 
had  been  made  applied  for  the  payment  of  the  aum  due  upon  the  policy,  and  the  company 
inquired  of  the  aaaigneea  of  tbe  bankrupt  whether  there  was  any  objection  to  payment  being 
made  to  the  claimant.  The  aaaigneea  did  not  aaaent  to  the  payment,  bat  made  no  positiTt 
claim  to  the  policy.  In  the  meantime  an  action  waa  brought  upon  the  policy  by  the  daiin- 
ant,  in  the  name  of  the  bankrupt,  againat  the  company : — Held^  that  it  waa  a  caae  in  which 
the  company  were  entitled  to  file  their  bill  of  intexpleader  againat  the  plaintiff  in  tbe  action, 
the  bankrupt,  and  hia  aaaigneea ;  and  that  the  aaaigneea,  who  had  in  the  auit  ahewn  no  title 
to  the  policy,  must  pay  the  coata. 


FENN  V.  EDMONDS. 

XHE  Asylum  Life  Assurance  Company  granted  a 
policy,  dated  the  31st  of  August,  1841,  whereby  they 
assured  the  sum  of  2999/L  to  the  Defendant,  Margartt 
Edmonds^  her  executors,  administrators,  or  assigns,  to 
be  paid  within  six  months  after  the  death  of  iZokr< 
StuarL 
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On  the  Ist  of  March,  1842,  the  Asylum  Compony  jg^^ 
received  notice,  that,  by  an  indenture,  dated  the  28th  of 
February,  1842,  the  policy  was  assigned  by  Margaret 
Ednumi*  to  the  Defendant,  Thomas  Dobsan,  his  execu* 
tors,  administrators,  and  assigns.  It  subsequently  ap-  SMtmmti. 
peared  that  the  monies  secured  by  the  policy  and  other 
property  were  assigned  to  Thomas  Dcbson^  by  way  of 
Becurrty  for  a  debt  of  larger  amount,  with  power  to 
Dobson  to  demand  and  sue  for  the  said  monies  in  the 
name  ot  Margaret  Edmandsy  her  executors  or  adminis- 
tratora. 

On  the  28th  of  November,  1842,  a  fiat  in  bankruptcy 
was  issued  against  Margaret  Edmandsy  under  which  she 
was  declared  bankrupt;  and  the  Defendants,  PatrickJohn^ 
son  and  David  John  Davies,  were  appointed  assignees. 

Robert  Stuart  died  in  July,  1843 ;  and,  on  the  17th  of 
April,  1844,  the  2999/L  became  payable  under  the 
policy,  with  interest  from  that  date. 

On  the  24th  of  May,  1844,  the  solicitors  of  the 
Asylum  Company,  wrote  to  the  solicitor  of  the  assign 
neee  as  follows :— '' We  have  to  apprise  you,  as  solicitor 
ibr  the  assignees  of  Mrs.  Margaret  Edmonds^  estate, 
that  an  application  has  been  made  to  the  Asylum  In- 
surance Company,  by  Mr.  Dobson^  for  payment  of  a  sum 
of  29992.  upon  a  policy  of  assurance,  efiected  with  that 
company  by  Mrs.  Edmonds^  upon  the  life  of  Mr.  Robert 
Stuarty  and  which  policy  it  is  stated  has  been  assigned 
by  Mrs.  Edmonds  to  Mr.  Dobson;  and  we  have  to  request 
that  you  will  inform  us,  whether  the  assignees  have  any 
objection  to  the  payment  being  made  to  Mr.  Dcbsouy  or 
if  they  will  concur  in  the  discharge  to  the  Company.'* 
In  answer  to  this  letter,  the  solicitor  of  the  assignees,  on 
the  27th  of  May,  wrote  as  follows : — "  I  should  have 
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1846.  answered  yours  of  the  24th  earlier,  but  have  been  wttt- 
ing  to  Bee  Mrs.  Ednumdsy  to  hear  her  expknation  of  the 
matter ;  but  although  I  have  written  her  to  come,  she  has 
not  yet  been.     I  will  communicate  with  you  as  soon  as 

SMtmmU.      poggible.'* 

On  the  8  th  of  June,  Dobsan  brought  an  action  on  the 
policy,  in  the  name  of  Margaret  Edmonds,  against  the 
Asylum  Company,  to  recover  the  29992L,  and  interest; 
and,  on  the  15th  of  June,  the  solicitors  of  the  Company 
informed  the  solicitor  of  the  assignees  of  the  proceeding 
by  the  following  letter: — "We  have  now  to  inform  you, 
that  an  action  has  been  brought  in  the  name  of  Mrs. 
Edmonds,  by  Mr.  Fisher,  (who  had  been  acting  as  the 
attorney  for  Mr.  Dobsan,  but  who  is  described  in  the 
writ  as  attorney  for  Mrs.  Edmonds),  against  three  of  the 
Directors  of  the  Asylum  Company,  to  recover  the 
amount  of  the  insurance  eflfected  by  Mrs.  Edmonds  on 
the  life  of  Mr.  Stuart,  of  which  we  have  before  apprised 
you ;  and  we  request  that  you  will  inform  us,  if  the 
assignees  of  Mrs.  Edmonds^  estate,  under  the  fiat  in 
bankruptcy  against  her,  claim  the  above  insurance,  or 
have  any  objection  to  the  payment  thereof  being  made 
by  the  Company  to  Mrs.  Edmonds  or  Mr.  Dobson^  and 
will  concur  in  the  discharge  to  the  Company."  To  this 
letter,  the  solicitor  for  the  assignees  replied  on  the  17  th 
of  June,  as  follows : — "  I  am  not  in  a  position  to  answer 
your  letter,  as  I  have  written  and  sent  to  this  bankrupt 
several  times  without  success.  There  is  no  account  of 
this  matter  in  her  balance  sheet  I  will,  if  you  wish,  call 
on  Mr.  Dobson,  and  see  how  he  represents  the  matter."' 
No  further  communication  appeared  to  have  taken  place; 
and,  on  the  10th  of  July,  1844,  the  plaintiffs,  two  of  the 
Directors  of  the  Asylum  Company,  filed  their  bill  against 
Margaret  Edmonds,  Thomas  Dobson,  and  the  assignees, 
stating   the  assurance,  the  notice  of  assignment,   the 
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forgoing  correspondence,  and  the  action,  and  allying 
that  the  afisignees  disputed  the  right  of  Dobsan  to  the 
monies  secured  by  the  policy,  and  claimed  the  same  as 
such  assignees.  The  bill  prayed  that  the  Defendants 
might  interplead ;  and  that  they  might  be  restrained  from 
suing  the  Company  in  respect  of  the  policy.  The  29b9L 
and  interest  was  thereupon  paid  into  Court 
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Margaret  Edmonds^  the  bankrupt,  by  her  answer  de- 
nied that  she  was  in  fact  the  Plaintiff  in  the  action, 
although  it  was  brought  in  her  name,  and  submitted 
that  she  was  not  a  necessary  party  to  the  suit.  The 
Defendant,  Dobson,  claimed  the  monies  due  on  the  policy, 
under  the  assignment  of  the  28th  of  February,  1842, 
and  admitted  that  he  had  brought  the  action  in  the  name 
of  Margaret  Edmonds^  against  the  Company.  The  as- 
signees by  their  answers  denied  that  they  disputed  the 
right  of  Dobsan  to  the  monies  in  question,  and  said  that 
they  had  been  unable  to  obtain  any  information  respect- 
ing the  policy,  and  neither  claimed  nor  disclaimed  the 
same ;  they  submitted,  that  if  there  were  any  such  policy, 
and  the  Defendant,  Dobsan,  should  not  make  out  his  title 

thereto,  the  monies  due  thereupon  would  belong  to  the 

* 

assignees,  as  part  of  the  estate  of  Margaret  Edmonds, 
under  the  bankruptcy. 


Mr.  Walker  and  Mr.  Osborne,  for  the  Plaintiffs,  sub- 
mitted that  this  was  an  ordinary  case  of  interpleader ; 
and  that  the  bankrupt,  in  whose  name  the  action  was 
brought,  was  a  necessary  party,  in  order  that  the  in- 
junction might  be  effectual :  IFinch  v.  Keeley  (a).  The 
existence  of  a  legal  right  of  action  in  one  person,  and  an 


ixfymiiCm. 


(o)  1  T.  R.  619. 
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equitable  title  in  another  person,  was  in  efiect  the  same 
as  a  double  daim :  Stevenson  v.  Andenon  (a).  Hie  as* 
signment  of  the  policy  being  by  way  of  secnrity  only, 
left  the  right  to  sue  at  law  in  the  aasigneeBy  UArwxy  y. 
Chaneau  (&);  and  transferred  the  equitable  interest  to 
the  Defendant^  Dobscn:  CarvaBto  y.  Bum  (c). 

Mr.  Spurrier,  for  the  Defendant  Mrs.  EdmandSy  the 
bankrupt,  submitted  that,  whether  the  Defendant  was 
or  was  not  a  necessary  party,  she  was  still  entitled  to 
her  costs  of  the  suit. 

Mr.  G,  L.  Russell,  for  the  Defendant  Ddbson. — The 
case  is  not  one  in  which  the  suit  can  be  sustained  as  an 
interpleading  suit.  There  was,  and  is,  in  fact,  no  dis- 
pute as  to  the  title  of  Dobsan.  The  asfflgnment  is  not 
impeached;  and,  without  disputing  the  deed  of  assign- 
ment, the  assignees  had  neyer  any  pretence  or  ground  of 
claim:  Bumv,  Carvalho{d).  The  Plaintiffs  haye,  there- 
fore, no  title  to  take  their  costs  out  of  the  fund:  they 
haye  instituted  a  suit  where  there  has,  in  feet,  never 
been  any  adyerse  claim,  and  the  costs  of  that  suit 
must  be  borne  by  the  Plaintifis  themselyes.  Eyen  if 
the  assignees-  be  supposed  to  haye  had  any  right,  yet 
they  would  haye  been  bound,  if  the  Company  had  paid 
the  debt  under  the  pressure  of  an  action.  Their  utmost 
interest  must  haye  been  a  right  to  the  surplus  after 
satisfying  the  debt  of  Dobson,  and  that  surplus  they 
must  haye  recoyered  against  Dabson,  and  not  against 
the  Company. 

The  assignees  did  not  appear  at  the  hearing. 


(a)  2  Ves.  &  Bea.  407. 

{b)  13  M.  &  W.  796. 

(c)  4  B.   &   Adol.  382;   4 


Myl.  &  Cr.  702. 
(rf)  4  Myl.  &  Cr.  702. 
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Vice-Chancellor  : — 

I  must  treat  this  case  as  a  proper  case  for  an  inter- 
pleading suit.  The  assignment  of  the  policy  to  the  De- 
fendant Dcbson  was^  as  it  appears  by  his  answer,  made 
by  way  of  security,  and  the  same  assignment  comprised 
otiiier  property ;  leaving,  therefore,  the  possibility  of  an 
interest  in  the  bankrupt,  which  would  have  passed  to  the 
assignees.  Consistently  with  the  form  of  the  notice, 
the  assignment  might  have  been  made  to  Dcbson  as  a 
bare  trustee.  Looking  to  the  nature  of  the  security, 
and  the  property  which  it  comprised,  and  the  right  of 
action  against  the  Insurance  Company, — looking  also  to 
the  correspondence  which  took  place  before  the  bill 
was  filed, — and  to  the  answers  of  the  assignees  in  this 
suit, — which  do  not  exclude  their  claim,  I  cannot  say 
that  the  Company  might  not  have  been  liable  to  pay  the 
sum  due  upon  the  policy  a  second  time,  if  they  had  not 
instituted  this  suit. 
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Declabb,  that,  subject  to  the  payment  of  the  costs  of  the 
Plaintiffs^  and  Defendant  Margaret  Edmonds^  the  Defendant 
Tka9uu  Dobson  is  entitled  to  the  3059/.  Ss.  8d,  stock  standing 
&c.,  in  trust  in  this  cause,  and  to  G91.  2s»,  the  diridends  &c. 
Tax  the  Plaintifb  and  the  Defendants,  Tktmoi  IMtan  and  Mar^ 
gara  Edmonds^  their  costs  of  this  suit.  Let  such  costs  be  paid 
out  of  the  aiud  89/.  2«.  &c.,  if  sufficient  for  that  purpose.  But  if 
insufficient,  then  let  so  much  of  the  8059/.  3«.  SJ.  stock,  as  with 
the  80/.  2s,  &C.,  will  be  sufficient  to  raise  the  amount  of  the 
said  costs,  be  sold  &c.;  and  out  of  the  monies  &c.,  let  the  said 
costs  be  paid  in  manner  &c.;  and  let  the  «dd  sum  of  3059/.  3f .  3ti/., 
(if  no  part  be  sold  as  aforesdd,  or,  if  part  sold,  the  residue), 
be  transferred  to  the  Defendant  Thomas  Ddbson,  and  let  the 
reridue  of  cash  &c.  (if  any),  be  paid  to  the  Defendant  Hkomae 
Ikbscn.  And  let  what  shall  be  paid  out  of  the  said  cash  and 
stock  for  such  costs  be  paid  by  the  Defendants,  the  assignees,  to 
the  said  Defendant  Thomas  DobsoH, 


terpleading 
Minnie. 
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21M  Sfi2md 
December. 

The  pUintiir  in 
«  croai  init, 
(impeachiiif  an 
inttraineDt 
which  the  ori- 
ginal  iiiit  leeki 
to  enforce)  al- 
thoogh  reeiding 
oot  of  the  jar- 
riadiction,  if 
not  bound  u 
•gdnit  the 
Plaintiff  in  the 
oriftnal  suit,  to 
gire  lecarity  for 
coata. 


MtfutneiUu 


VINCENT  V.  HUNTER. 

Mr.  SCHOMBERG  moved  to  discharge  for  irr^- 
larity  an  order  wliich  the  Defendant  had  obtained,  on  a 
motion  of  oourse,  that  the  Plaintifi^  who  appeared  by 
the  bill  to  be  leeiding  out  of  the  jurisdiction  of  the 
Court,  should  give  security  for  costs.  The  present 
motion  was  made  on  the  ground  that  the  Plaintiff's  bill 
in  this  cause  was  a  cross-bill,  rendered  necessary  or  pro- 
per by  the  original  bill,  which  the  Defendant  had  brought 
against  the  Phuntiff :  Sloggett  y.  Viant{a\  Thornton  t. 
WUion  [b). 


Mr.  RomUfy  and  Mr.  Southpate,  for  the  Defendant — 
We  do  not  deny,  that,  where  the  Phuntifi^  in  a  mere 
cross-bill,  is  out  of  the  jurisdiction,  the  Defendant, 
having  ori^ally  commenced  the  proceedings,  is  not 
entitled  to  ask  for  security  for  costs ;  but  this  suit  goes 
much  further  than  a  mere  cross  suit.  And  even  if  the 
Defendant  be  not  entitled  to  the  security  in  this  case, 
there  is  still  nothing  irr^ular  in  the  order.  It  was  ob- 
tained on  motion,  without  any  untrue  suggestion;  and 
the  present  motion,  which  assigns  irr^ularity  as  the 
ground  for  discharging  the  order,  must  be  therefore 
refused. 


Judgment, 


y icb-Chancellob  : — 

The  ori^nal  bill  seeks  to  enforce  a  charge  or  security 
which  the  Plaintiff  alleges  that  he  has  on  the  estates  of 


(a)  13  Sim.  187. 


(b)  I  Hogan,  20. 
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the  Defendant  in  that  suit;  and  the  Defendant  in  that  suit 
has  filed  his  bill»  in  which  he  impeaches  the  alleged  charge 
upon  which  the  original  bill  is  found,  and  seeks  to  have 
it  set  aside  on  the  ground  of  fraud.  This  is  a  relief 
which,  if  he  be  entitled  to,  he  cannot  have  by  waj  of 
defence  simplj  to  the  original  suit;  and  this  suit  must, 
therefore,  be  considered  as  strictly  a  cross-hilL  It  is 
perfectly  just,  when  a  plaintiff  has  brought  a  defendant 
mto  court,  by  instituting  proceedings  against  him,  and 
a  cross  suit  is  the  necessary  or  proper  form  of  defence, 
that  the  defendant  should  be  treated  as  a  defendant 
throughout,  and  not  be  required  to  give  security  for  the 
costs  of  the  cross-bill,  which,  in  truth,  is  merely  defen- 
sive ;  and  this,  it  appears,  has  been  decided. 

An  application  to  discharge  an  order  for  irregularity 
supposes  that  it  ought  not,  according  to  the  course  and 
practice  of  the  Court,  to  be  allowed  to  stand.  I  do  not 
think,  however,  that  I  ought  to  refuse  the  order  which 
is  now  asked,  merely  because  the  notice  of  motion  in- 
correctly applies  the  word  **  irregularity." 


1846. 


Judgment. 


Order  discharged 


Siattment 
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6th  *  uth  M'MAHON  t;.  BURCHELL. 

A  tenant  in         J[  jjig  ^ng^  jg  reported  on  the  oririnal  hearing,  3  Hare, 
copying  the        97 ;  and  upon  appeal,  in  Mr.  Phillips'  Keports,  VoL  2, 

nreuiaes  n^ifl  •  ^«^  ^   ^ 

m  oommon  not    P"  127  (flj  — 
eiduding  hit 
oo-tenanti  in 

oommon,  ii  not       The  Maflter  reported   that   the   PlalntiflF,  WHUam 

diargeable  by  . 

tocfaoo-tenanto  M^Mahon^  occupied  the  '' liower  house  **  during  the 
iMtionrait. '     ^^^  ^^  ^^  engaged  in  the  administration  of  the  estate 

of  Terence^  the  father,  and  ought  not  to  be  charged  wiUi 
any  rent  for  such  time ;  and  that  he  had  occupied  the 
house  at  other  times  for  which  he  ought  to  be  charged 
with  rent;  that  he  had  piud  certain  sums  for  outgoings 
and  repairs ;  and  that  there  was  nothing  in  his  hands  in 
respect  of  the  occupation  of  the  house  applicable  to  the 
legacies. 

The  Plaintifis  did  not  except  to  the  report.  The 
Defendants  took  exceptions;  and  among  others,  that 
Willxam  ought  not  to  be  allowed  in  his  dischai^  the 
repairs  and  outgoings  which  had  been  allowed  by  the 
Master;  and  that  the  Master  ought  to  have  found  assets 
in  the  hands  of  WilUam  applicable  to  the  legacies. 

The  Court,  overruling  several  of  the  exceptions,  de- 
clared, that  the  Plaintiff,  William^  ought  to  be  con- 
sidered and  treated  as  tenant  in  common  of  one  undi- 
vided seventh  part  of  the  '^  Lower  house,"  and  referred  it 
to  the  Master  to  inquire,  whether  any  and  which  of  the 

(a)  On  appeal  to  the  Lord  miaes;  but,  on  the  point  raised 

Chancellor,  the  original  decree  as  to  the  liability  of  a  tenant  m 

was  altered  by  excluding  the  common  to  be  charged  with  an 

inquiry  whether  any  sums  were  occupation  rent,  the  principle 

due  by  the  Plaintiff  in  respect  of  the  above  decision  was  eon- 

of  his  occupation  of  the  pre-  firmed.    See  2  Phillips,  134. 
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Sams  fband  hj  his  report  to  have  been  paid  by  the 
PlftintifF,  ffilHam,  since  the  death  of  Terence,  in  respect 
of  repairs  and  outgoings,  or  otherwise,  on  account  of  the 
said  Lower  house,  ought  to  be  allowed  to  him  during 
such  time,  having  regard  to  the  declaration*  On  this 
reference  the  Master  reported  the  sums  which  ought  to 
be  allowed  to  WUEam  for  repairs  and  outgoings,  but  did 
not  find  any  monies  to  be  in  his  hands.  This  xeport  was 
not  excepted  to. 


823 


1846. 


M«Mabon 

BomCRBLL. 


The  case  came  on  for  further  directions. 


Mr.  RcTnUly  and  Mr.  Bagshatoe,  for  the  Plaintiff. 

Sir  F,  Simpkznsan,  Mr.  Hislop  Clarke,  and  Mr.  RoU, 
for  the  Defendants. 


Vice^Chancbllor, — ^after  stating  the  proceedings 
which  had  been  had  in  the  cause^  before  the  Beport  of 
the  4th  of  February,  1845:— The  Phuntifis,  by  thev 
state  of  facts,  as  in  their  amended  bill,  insist  on  the  fiict, 
that  WUHam  never  had  any  exdusive  occupation  of  the 
Lower  house;  that  such  of  the  children  of  Terewx  as 
liyed  on  the  island  resided  in  the  house  as  well  as  him-^ 
self,  and  that  all  might  have  done  so  if  they  had  thought 
fit ;  and  they  insisted  that  such  occupation  as  WUHam 
ever  had,  must  be  referred  to  his  rights  as  tenant  in  com- 
m<m  with  the  other  children,  and  that  in  that  character 
he  had  not  become  liable  to  any  rent.  Now,  the  effect  of 
the  Master^s  first  report,  as  I  understand  it,  is,  that  the 
Master  has  not  chained  WiUiam  with  any  xent  during 
one  period,  because  he  was  then  engaged  in  the  affairs  of 
the  whole  fieunily ;  that  he  has  not  charged  him  with  any 
rent  during  the  intervals  of  his  absence  firom  the  lahuid; 


llM  June* 
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and  that  he  has  charged  him  with  a  proportionate  part 
of  the  rent  only  for  those  periods  during  which  other 
members  of  the  family  remded  in  the  Lower  house  as 
well  as  himselfj  as  suggested  by  the  answer,  chaiging 
those  other  members  with  rent  also.  [His  Honor  then 
stated  the  exceptions  which  had  been  taken,  and  the 
decision  of  the  Court  thereupon.]  It  did  not  at  first  ap- 
pear, by  the  Master's  first  rejiort,  in  what  character  he 
had  considered  WiUiam  as  occupying  the  Lower  house, 
and  I  pointed  out  what  appeared  to  me  to  be  the  in- 
consistency of  the  finding.  If  he  considered  WiOuxm  in 
the  light  of  an  ordinary  lessee  of  the  entire  property, 
why  should  he  be  excused  from  paying  rent,  when,  for 
his  own  piuposes,  he  was  occasionally  absent  from  the 
island  ?  And  why,  if  the  Plaintiff  had  to  pay  rent  as 
lessee,  should  he  be  excused  from  paying  rent  during 
the  time  that  the  other  members  of  the  family  visited 
him;  and  I  concluded  that  such  occupation  as  the 
Master  found  WilKam  to  have  had,  was  not  inconsistent 
with  the  character  of  a  tenant  in  common*  I  was  of 
opinion  upon  the  case  in  evidence  before  the  Master, 
whatever  the  grounds  might  be  on  which  the  Master's 
opinion  was  founded,  that  the  Plaintiff,  WiWamj  was 
entitled  to  be  considered  as  tenant  in  oonunon,  occupy- 
ing the  Lower  house  under  that  title,  admitting  some, 
and  not  excluding  any  other  members  of  the  £unily  from 
residing  there  if  they  thought  fit;  and  that,  in  that 
character,  he  was  not  chargeable  to  them  in  respect 
of  his  occupation  of  the  Lower  house.  I  remun  of  the 
same  opinion  now.  I  do  not  state  what  my  opinion 
might  have  been  if  WUJiam  had  been  a  mere  stranger; 
but  he  was  not  a  stranger:  his  position  as  tenant  in 
common  was  sufficient  to  explain  his  occupation,  without 
either  trespass  or  contract  The  Defendants,  however, 
under  the  order  of  1843,  succeeded  in  persuading  the 
Master  to  charge  the  Plaintiff  as  an  occupying  tenant; 
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and  the  Plaintiifs,  from  not  excepting  to  that  report, 
precluded  me  from  investigating  the  truth  of  the  case, 
or  from  disturbing  the  Master's  finding.  The  correct- 
ness of  that  part  of  the  case  cannot  therefore  now  be 
looked  into. 


1846. 


M'Mahon 
r. 

BURCHELL. 


Judgment, 


No  exceptions  have  been  taken  to  the  last  report. 
The  further  directions  were,  therefore,  plainly  a  matter 
of  coarse.     The  Defendants,  however,  have  attempted 
in  argument  to  open  the  whole  case,  alleging  as  their 
excuse,  first,  that  there  was  inconsistency,  and  therefore 
error,  apparent  on  the  report,  in  treating  the  Plaintiff  as 
occupying  the  Lower  house  in  different  characters  during 
different  periods ;  and  secondly,  that  I  had  erroneously 
supposed  the  Master  to  have  treated  him  as  tenant  in 
common.     I  do  not  think  there  is  any  such  error  ap- 
parent in  the  report ;  nor  did  my  former  decision  pro- 
ceed upon  any  hypothesis,  but  upon  my  own  judgment 
of  the  case  and  evidence  then  before  me.     I  should 
come  to  the  same  conclusion  now.     Even  if  I  thought 
the  case  was  one  in  which  the  later  proceedings  ought 
to  be  opened,  in  justice  to  the  Plaintiff  I  could  not  do 
otherwise  than  open  all  that  has  been  done  from  the 
month  of  June,  1843.     I  could  not  hold  him  bound  if 
I  opened  the  proceedings  in  the  way  desired  by  the  De- 
fendant.    From  nothing  which  is  now  before  me,  can  I 
see  any  ground  for  changing  the  opinion  I  had  come  to 
before.     The  Plaintiffs  are  entitled  to  a  decree  for  the 
payment  of  their  legacies. 

I  observe,  by  the  report  of  this  case  on  the  original  Where  a  debt 
hearing,  that  I  am  apparently  reported  to  have  said,  l^tciutor^inay 
that  a  legacy  to  a  wife  coidd  not  be  set  off  against  the  ^  "**  °^^^ 

o     J  ,  .  *"^  executors, 

debt  of  the  husband  (a).     I  wish  that  inaccuracy  to  be  against  a  legacy 

bequeathed  by 
the  testator  to  the  debtor,  such  debt  may  also  be  set  off  against  a  legacy  bequeathed  by  the 
tertator  to  the  mSe  of  the  debtor,  subject  to  her  equity  (if  any)  in  the  legacy. 

(a)  See  3  Hare,  99,  and  marginal  note.  Id.  97*    And  see  Hall 
y.Hifl,  1  Dr.  &  Wa.  109,  per  Sir  Edw.  Siigdcn. 

VOL.  v.  Z  II.  W. 
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oorrectecL  My  meaning  must  have  been,  that  there 
could  be  no  such  set-off  in  this  case  to  the  prejudice  of 
the  wife's  equity  (if  any)  to  a  settlement. 


22nd  Dee. 

1847. 
UthJan, 

A  bequest  of 
property  to  be 
at  tiie  dispoial 
of  the  testator'i 
wife,  for  benelf 
and  children, 
doea  not  giro 
the  widow  a 
power  of  ap» 
pointment,  or 
make  the  wi- 
dow and  child- 
ren tenantiin 
conmon,  but 
create!  a  joint 
tenancy. 

Argumeni. 


CROCKETT  V.  CROCKETT. 

1  HIS  case  is  reported  on  the  hearing  for  further  di- 
rections, in  1  Hare,  452  (a).  One  of  the  children  of  the 
testator,  John  Crockett,  attained  his  age  of  twenty-one, 
and  presented  his  petition  praying  for  the  payment  to 
him  of  his  share  of  the  testator's  estate. 


Mr.  Goldsmid  for  the  Petitioner ;  and 

Mr.  RovrdUy  and  Mr.  Roundell  Palmer^  for  the  infant 
children  of  the  testator. — The  direction  that  the  pro- 
perty shall  be  '^  at  the  disposal "  of  the  wife,  must  be 
construed  not  as  giving  her  a  right  of  **  distribution''  or 
appointment,  but  only  a  power  of  '^  disposition,^  in  the 
sense  in  which  a  personal  representative  of  the  testator 
possesses  that  power.  The  will  does  not  give  an  interest 
for  life  to  the  widow,  and  an  interest  in  remainder  to 
the  children.  The  only  other  construction  is  that  whidi 
would  make  the  widow  and  children  jcnnt-tenants. 
Crooke  V.  De  Vandes  (J) ;  Oates  v.  Jcuckson  (c) ;  De  Witte 
V.  De  fFitt€(d);  Bridge  v.  Votes  (e);  Beales  v.  Oris- 
ford  (/). 


(a)  The  words  of  the  gift 
were  *^  for  herself  and  children,'* 
not  '*  for  herself  and  ker  child- 
ren," as  stated  in  the  former  re- 
port. It  does  not  seem  in  this 
case  very  material. 


{b)  11  Yes.  330. 

(c)  2  Strange,  1172. 

(d)  11  Sim.  41. 

(e)  12  Sim.  645. 
(/)13Sim.592. 
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Mr.  fFalker  aad  Mr.  Busk,  for  the  widow;  and 

Mr.  Leach,  for  the  trustees  of  a  settlement  made  on 
the  second  marriage  of  the  widow. — ^If  the  will  confers 
upon  the  children  only  a  right  of  maintenance,  it  can  be 
shewn  that  the  petitioner  is  amply  provided  for:  Lang" 
more  y.  Elcum  (a),  Bateman  y.  Foiter  (£).  If  the  in- 
terest of  the  children  does  not  depend  on  the  right  to 
maintenance,  the  question  i?,  whether  it  is  not  subject 
to  the  appointment  of  the  wife  amongst  them ;  or,  if  not, 
whether  the  widow  and  children  are  not  tenants  in  comr 
mon*  The  language  of  the  will  is  susceptible  of  either 
of  the  latter  ccmstructions :  Casterton  y.  Sutherland  {c). 
Doe  d.  Gill  y.  Pearson  {d),  TomHnsoH  y.  Diffhion{e), 
Fowler  y.  Hunter  (/). 


Vicb-Chancellor  : — 

At  the  hearing  of  this  cause,  it  was  contended,  for  the 
widow,  that  she  took  the  whole  property  absolutely. 
The  argument  was,  that  the  whole  was  given  to  her  the 
better  to  enable  her  to  support  herself  and  children,  and 
not  upon  trust  for  herself  and  her  children.  Upon  the 
authorities  then  referred  to,  although  it  would  not,  per- 
haps, be  very  easy  to  explain  all  the  cases,  I  was  of 
opinion,  (as  in  Bcdhes  y.  Ward{g)\  that  the  children 
took  an  interest  in  possession ;  and  in  order  that  the  par- 
ties might,  if  they  thought  fit,  get  my  opinion  corrected 
on  appeal,  I  made  a  declaration  to  that  effect  in  the  de- 
cree^  directing  also,  according  to  the  form  of  some  mo^ 
dem  orders,  that  the  whole  income  should  be  paid  to 
the  widow  during  the  in&ncy  of  the  children,  or  until 


CftocKvrr 

V. 

Ckockbit. 


Judgment. 


(a)  2  Y.  &  C.  C.  C.  363. 
(6)  1  CoU.  126. 
(c)  9  Ves.  445. 
{d)  6  East,  173. 


(e)  IP.  Wins.  161. 
{/)  3  Y.  &  J.  606. 
{g)  1  Hare,  446. 
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further  order,  she  mwitainiiig  and  educating  the  ch3d- 
ren  in  a  proper  manner,  with  liberty  for  the  widow 
and  children  to  apply.  That  decree  has  been  acquiesced 
in.  One  of  the  children  has  now  attained  his  majority, 
and  has  applied  to  have  an  aliquot  part  of  the  fund  pud 
to  him,  upon  the  principle  contended  for,  that  the  widow 
and  surviving  children  are  joint  tenants  under  the  will 
This  claim  is  resisted  by  the  widow,  who  has  oont^ided, 
that  the  wiU  gives  her  an  exclusive  power  of  appoinir 
ment  of  the  fund  amongst  the  children,  in  such  shares 
and  proportions,  manner  and  form,  as  she  may  think  fit 
That  construction,  if  admitted,  would  deprive  the  diild- 
ren  of  the  interest  which  the  decree  gives  them ;  and 
if  it  be  the  true  construction  of  the  will,  the  benefit  of 
it  must  be  obtained  by  appealing  from  the  decree. 


The  construction  contended  for  on  the  part  of  the 
children  was,  that  the  will  creates  a  joint  tenancy.  At- 
tending to  the  legal  consequences  of  that  construction 
of  the  will,  I  am  satisfied  it  will  not  do  what  the  testator 
intended.  If  I  were  at  liberty  to  modify  the  words  of 
this  will  by  conjecture,  I  should  perhaps  have  little  dif- 
ficulty in  doing  so  in  a  manner  not  far  from  what  the  tes- 
tator probably  did  intend ;  but  as  the  words  of  the  will 
do  not  enable  me  to  confine  the  widow  to  a  mere  life 
estate,  and  as  the  decree  gives  the  children  a  present  in- 
terest, a  joint  tenancy  appears  to  me  to  be  the  necessary 
conclusion. 


MinuU.  Direct  that  the  share  of  the  Petitioner  he  paid  to  him ;  and 

continue  the  former  order,  as  to  the  widow  and  the  infant  chUd- 
ren.    Costs  to  he  paid  out  of  the  fund. 
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FBEEMAN  v.  TATH AM.  20<A  ^  24M 

March. 
Q  6f A  May. 

O  ASAH  FREEMAN,  for  many  years  a  servant  of  a.  tnuufemd 
Mr,  Tathamy  of  Sian  College,  in  the  city  of  Zcwwfon,  \^^^^ 
had  saved  a  considerable  sum  of  money,  which  she  names  of  her- 
invested  in  the  Three  and  a  Half  per  Cents.  Mr.  theninfonned 
Tathoan  died  in  December,  1830.  In  February,  1831,  fer,  expretsing' 
Sarah  Freeman  transferred  the  stock  standing  in  her  ^^T^^S 
name,  amounting  to  475/.  15tf.  3c2.,  into  the  joint  names  folfii  the  withes 
of  herself  and  Martha  Tatham,  the  daughter  of  her  de-  exprass  to  her 
ceased  master.  The  dividends  were  received  by  Sarah  J^^'^Ster* 
freeman  from  time  to  time  so  long  as  she  lived,  and  the  death  of  ^., 

^  ^  °  '  her  administra- 

she  also  made  several  additions  to  the  stock,  which  at  tnx  filed  the 
the  time  of  her  death  amounted  to  637/.  10s.  Sd.    Sarah  for  the  transfer 
Freeman  died  in  May,  1839,  intestate.  pl^of^Sfi^r- 

Bonal  estate  of 
A.    B.,hj  her 

In  the  month  of  August,    1839,  Martha   Tatham  answer,  admit- 
transferred  350/.  of  the  stock  into  the  joint  names  of  ^,^^. 
herself  and  three  other  persons,  upon  trust  to  pay  the  Jl^^lJ*^ 
dividends  to  Stuan  Freeman,  a  sister  of  Sarah  Freeman,  »nd  Ji.,  and 

stated  that  A. 

for  her  life,  and  after  her  decease,  upon  trust  for  Martha  afterwards, 
Tatham,  her  executors,  administrators,  and   assigns,  time  told  her 

(B.)  what  part 
of  the  stock  and  dividends  should  be  transferred  and  paid  to  different  persons,  snd 
snbjecC  to  such  dispositions  desired  her  to  hold  the  remainder  for  her  own  use ;  and  B. 
also,  by  her  answer,  stated  that  she  had,  in  pursuance  of  such  directions,  paid  the  sereral 
sums  to  the  persons  mentioned: — Held,  that  the  Plaintiff,  haying  read  from  the  answer  the 
admission  of  the  transfer  upon  trust,  was  bound  also  to  read,  from  the  answer,  the 
directions  or  declarations  of  ^.  as  to  the  trusts  upon  which  the  fund  was  to  be  held  and 
disposed  of. 

That  the  Plamtiff  ought  not,  in  the  dreumstances  of  the  case,  to  be  aUowed  to  withdraw 
that  part  of  the  answer  which  had  been  read. 

That,  as  to  B,*i  statement  of  the  declaration  of  A,,  that  the  residue  should  belong  to  J9. 
herself,  the  Court  would  direct  an  issue,  gifing  the  Plaintiff  an  opportunity  of  examining  B. 
thereon,  as  to  the  directions  giyen  to  her  by  A, 

That  the  plaintiff  was  not  bound  to  read  the  statement  in  the  answer  as  to  the  fact  of  the 
payments  to  the  other  persons  having  been  made ;  and  that  B,  was  bound  to  prove,  by 
other  evidence,  the  payments  which  iSie  had  made  in  pursusnce  of  the  tmsts. 

VOL.  V.  A  A  H,  W. 
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StiMon  Freemant  the  sister,  receiyed  the  dividendB  on 
this  350/.  stock  up  to  the  month  of  Januaiy,  1844. 

Suion  Freeman  afterwards  filed  her  bill,  as  admini- 
stratrix of  Sarah  Freeman^  the  intestate,  against  MarAa 
TaAam  and  the  three  trustees  of  the  35021  stock,  pray- 
ing that  an  account  might  be  taken  of  the  stock  which 
had  been  transferred  into  the  joint  names  of  the  intes- 
tate and  of  the  Defendant,  Martha  Tathamy  and  also  an 
account  of  the  dividends  accrued  since  her  death ;  and 
that  the  35021  stock,  and  the  residue  of  the  63721 10*.  Sd. 
stock,  and  the  said  dividends,  might  be  transferred  and 
paid  to  the  Plaintiff;  or,  if  the  Plaintiff  should  not  be 
entitled  to  such  relief^  that  the  trusts  of  the  350/.  stock 
might  be  carried  into  execution  under  the  direction  of 
the  Court 


The  answers  admitted  the  facts  as  stated  above.  The 
Defendant,  Martha  Tatham,  under  the  circumstances 
stated  in  the  answer,  and  subject  to  the  life  interest  of 
the  Plaintiff,  in  30021  of  the  stock,  (which  the  Defend- 
ant stated  that  she  had,  as  a  matter  of  bounty,  increased 
to  350/.),  and  also  subject  to  certain  payments  made 
thereout,  claimed  to  be  entitled  to  the  stock  absolutely. 
At  the  hearing  of  the  cause. 


AidMn9io%» 


Mr.  Wood  and  Mr.  Prior,  for  the  Pliuntifi^  read,  as 
evidence  in  the  cause,  the  admission  in  the  answer  of 
Martha  Taiham,  that  Sarah  Freeman,  the  intestate,  in 
the  month  of  February,  1831,  informed  the  Defendant 
that  she  had,  with  the  assistance  of  fV.  H.  Tatham,  a 
brother  of  the  Defendant,  who  had  been  a  derk  in  the 
Bank  of  England,  made  the  transfer  of  the  47521 15#.  Zd. 
stock  into  the  joint  names  of  herself  and  the  Defendant, 
and  that  she  intended  to  add  thereto  her  future  savings; 
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and  that  Sarah  Frteman  repeatedly  stated  to  the  De- 
fendant, that  her  desire  and  intention  was,  that,  after 
her  deadi,  the  Defendant,  if  she  suryiyed,  should  have 
the  absolute  benefit  of  the  stock  which  should  be  stand- 
ing in  the  joint  names  of  the  Defendant  and  Sarah 
Freeman  at  the  death  of  the  latter ;  at  the  same  time 
ezpreeeing  her  confidence  that  the  Defendant  would 
fulfil  every  wish  that  she  (^Sarah  Freeman)  might  give 
to  tiie  Defendant  respecting  the  same. 


1846. 


Mr.  RomUhf  and  Mr.  Nevinsan,  for  the  Defendant, 
MarAa  Tatham,  insisted  that,  in  continuation  of  the 
for^oiDg  admission  of  the  fact  of  the  transfer  of  the 
stock  into  the  name  of  the  Defendant,  Martha  Tatham, 
they  were  entitled  also  to  read  from  her  answer  the  fol- 
lowing statement  of  the  trusts  which  the  intestate  had 
dedared  of  the  stock  so  transferred. 


Arptmeni, 


''And  this  Defendant  saith,  that  the  wishes  and  direc- 
tions which  the  said  Sarah  Freeman  from  time  to  time 
gaye  and  repeated  to  the  Defendant  respecting  such 
Bank  Annuities,  were,  that  the  Defendant,  in  the  event 
of  her  Buryiying  the  said  Sarah  Freeman,  should,  during 
the  life  of  her,  the  said  Sarah  Freeman^s  sister  (the 
Plaintiff),  pay  to  her  (the  Plaintiff)  the  dividends  of 
300L,  part  of  the  Bank  Annuities,  which  should,  at  the 
death  of  the  said  Sarah  Freeman,  be  standing  in  the 
joint  names  of  herself  and  the  Defendant ;  or  if  the  con* 
duct  of  the  Plaintiff  should  be  such  as,  in  the  opinion  of 
the  Defendant,  to  render  it  prudent  not  to  trust  her  with 
money,  then  that  the  Defendant  should,  instead  of  pay- 
ing such  last^-mentioned  dividends  to  the  Plaintiff,  apply 
the  amount  thereof  for  her  (the  Plaintiff's)  benefit 
during  her  life,  and  that  the  Defendant  should  pay  unto 
her,  the  said   Sarah  Freeman%  friend,  Mrs.  AmeKa 

A  a2 


An$W9r, 
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Palmer,  the  wife  of  John  Babner,  of  Litik  Moorfieldsy 
in  the  city  of  London,  shoemaker, — ^to  whom  the  said 
Sarah  Freeman  expressed  herself  to  be  under  great  obli* 
gations  for  having  provided  her  with  a  home,  when  she, 
the  said  Sarah  Freeman,  first  came  to  London,  until  she 
got  into  service, — the  sum  of  50/. ;  and  to  the  said  John 
Pabner,  2QiL ;  and  to  their  three  children,  John  Palmer, 
jun.,  Amelia  Pabner,  and  Martha  Maria  Pabner^  the 
sum  of  6/.  each ;  and  to  her,  the  said  Sarah  Freeman^s, 
niece,  Sarah  Shanks,  of  Hahton,  Norfolk,  daughter  of 
her  eldest  sister,  who  was  residing  at  the  same  place,  the 
sum  of  10/.;  and  to  George  Leader,  the  brother-in-law 
of  the  Bud  Sarah  Freeman,  the  sum  of  5/1;  and  the  sum 
of  2521  to  be  divided  between  WiViam  Henry  Tathatn, 
and  his  four  children,  Richard,   Charles,  Henry,   and 
Mary ;  and  that,  subject  to  the  payment  or  application 
of  such  dividends  of  the  said  sum  of  30021  to  or  for  the 
benefit  of  the  said  Plaintiff  during  her  life,  and  to  the 
payment  of  such  sums  of  money  as  before  mentioned, 
all  the  Bank  Annuities,  which,  at  the  death  of  the  said 
Sarah  Freeman,  should  be  standing  in  the  joint  names  of 
the  said  SanJi  Freeman  and  the  Defendant,  should  be- 
long absolutely  to  the  Defendant.     And  the  Defendant 
suth,  that  she  frequently  requested  the  said   Sarak 
Freeman  to  have  put  into  writing  the  wishes  and  direc- 
tions she  had  expressed  to  the  Defendant  respecting  the 
said  Bank  Annuities,  but  that  the  said  Sarah  Freeman 
always  refused  to  have  the  same  done,  expresdng  her 
entire  confidence  in  the  Defendant,  and  that  the  De- 
fendant would  comply  with  her  wishes  respecting  the 


same. 
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The  Counsel  for  the  Defendant  contended,  that  the 
Plaintiff  was  bound  to  take  the  statement  in  the  answer 
as  she  found  it,  and  that  she  could  not  select  merely  so 
much  of  the  answer  as  would  shew  that  a  trust  existed. 
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and  avoid  reading  the  statement  of  the  particnlara  for 
which  the  trust  was  created.  The  question  was,  whether 
one  passage  qualified  the  other :  it  did  not  depend  on  the 
existence  of  a  grammatical  connexion  between  the  pas- 
sages; BarUeU  y.  GiOard  (a),  Davis  v.  Spurting  (&); 
nor  did  the  absence  of  any  grammatical  connexion  pre- 
vent the  Court  from  admitting  one  passage  to  qualify 
the  other:  Rude  v.  Whitchurch  (c).  Nurse  v.  Bunn (if). 

Mr.  fVoody  for  the  Plainti£— The  Plaintiff  may  read 
from  the  answer  the  admission  of  the  &ct  of  the 
transfer  having  been  made,  without  reading  the  state- 
ment which  the  Defendant  gives  of  the  purposes  of 
tiiat  transfer.  It  is  not  stated  that  the  alleged  de- 
claration of  trust  took  place  at  the  same  time  as  the 
transfer.  The  transfer  was,  therefore,  a  transaction 
complete  in  itself;  and  the  effect  of  that  transfer  was  to 
charge  the  Defendant  as  trustee  of  the  stock :  TTunnp- 
son  V.  Lambe  (e),  Taylor  v.  Salmon  (f).  The  statement 
may  perhaps  be  used  by  the  Defendant  as  a  ground  for 
asking  an  inquiry ;  MtUer  v.  Gaw  (g),  Connop  v.  Hay* 
ward  (A);  but  the  Plaintiff  is  not  therefore  bound  to 
adopt  it  as  evidence. 

(The  question  of  the  right  of  the  Defendant  to  read 
from  the  answer  the  passage  referred  to,  was  reserved.] 

Mr.  fFood  and  Mr.  Prior,  for  the  Plaintiff.— The 
transfer  of  the  stock  into  the  name  of  the  Defendant, 
Martha  Taihaniy  without  any  proof  that  it  was  meant  as 
a  gifl  to  her,  created  a  trust  for  Sarah  Freeman^  even 


(a)  3  RuflB.  166.  Kemiy^  4  Hare,  452. 

Ih)  1  RuflB.  &  Myl.  68.  (/)  3  Myl.  &  Cr.  422. 

(c)  3  Sim.  662.  (^)  1  Y.  &  C.  C.  C.  66. 

{d)  6  Sim.  226.  (A)  Id.  33. 
(e)  7  Ves.  687.    See  Ings  v. 
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without  any  Buch  admiBsion  as  exists  in  this  case,  that  the 
transfer  was  expressly  upon  trust.  Rider  y.  KuUer  (a). 
The  distinction  is,  whether  the  purchase  or  transfer  of 
stock  is  made  hj  the  party  in  the  name  of  a  wife  or 
child,  for  whom  it  is  natural  that  he  should  make  a 
provision,  Dummer  v.  Pitcher  (b),  Kilpin  v.  Ktlpin  (e); 
or,  as  in  this  case,  into  the  name  of  a  stranger  standing 
in  no  such  relation.     The  trust  then  clearly  arises. 


Mr.  Romilly  and  Mr.  Nernnsouy  for  the  Defendant, 
Martha  Tatham, — If  a  party  purchases  stock,  or  pur^ 
chases  an  estate,  in  the  name  of  another  person,  towards 
whom  he  does  not  stand  in  that  special  relation  in  which 
a  gifl  or  advancement  may  be  presumed,  a  resulting 
trust  arises  in  law  for  the  benefit  of  the  party  who  has 
advanced  the  money :  but  if  a  party,  having  stock  or 
property  standing  in  his  own  name,  transfers  or  con- 
veys  it  to  such  other  person,  the  resulting  trust  does  not 
arise :  it  then  becomes  a  voluntarf  gift,  transfer,  or  con- 
veyance. If  every  transfer  of  stock  or  other  property 
from  one  to  another,  without  consideration,  created  a 
trust  for  the  transferor,  there  would  be  no  cases  founded 
upon  the  efiect  of  voluntary  conveyances.  The  equita- 
ble interest  in  all  such  cases  would  remain  in  the  donor 
notwithstanding  the  transfer.  Thus,  in  Rider  ▼.  Kidder, 
Lord  JSldan  reasons  throughout  on  the  case  of  the  pur- 
chase  of  stock,  or  of  an  annuity,  in  the  name  of  another 
person,  and  not  on  the  case  of  amere  transfer  or  assign- 
ment. Even  if  the  presumption  were  in  favour  of  the 
trust,  that  presumption  may  be  rebutted  by  very  slight 
circumstances:  George  v.  Howard  (d).  In  this  case 
there  are,  first,  the  Defendant's  statement  of  the  pud 
declaration  of  trust;  secondly,  the  actual  dispodtion 
of  the  fund  by  the  Defendant  in  conformity  with  that 


(a)  10  Ves.  360. 
{h)  2  Myl.  &  K.  262. 


(c)  1  Myl.  &  K.  520. 
{d)  7  Price,  646. 
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declaration;  and,  thirdly,  the  acquiescence  of  the 
PlaiQtiff  for  several  years  in  that  disposition,  vrithout 
proof  of  any  information  having  readied  her  wMch  she 
did  not  know  immediately  after  the  death  of  the  in- 
testate. 

Mr.  PiggoUy  for  the  Defendants,  the  three  othertma- 
teee  of  the  3502.  stock. 

Mr.  Woodf  in  reply. — The  evidence  which  the  Phdn- 
trflThas  read  from  the  answer  proves  nothing  more  than 
die  transfer  of  the  fund  by  Sarah  Freeman  to  the  De- 
fendant^  Martha  Tatfiam,  It  was  not  thought  that  the 
Plaintiff  could  be  required  to  read  the  other  passages, 
which  appear  in  a  different  part  of  the  answer,  and  re- 
late to  circumstances  said  to  have  taken  place  at  different 
times  subsequently  to  the  transfer  of  the  stock.  If, 
therefore,  the  Ck>urt  should  hold  these  passages  to  be 
inseparably  connected  with  each  other,  it  is  a  surprise 
on  the  Plaintiff, — and  the  Court  will  permit  him  to  with- 
draw that  part  of  the  answer  which  he  has  read  with 
r^ard  to  the  transfer. 


1840. 


Vice-Chancellob,  at  the  close  of  the  argument, 
said: — 

I  will  not  finally  dispose  of  this  case  until  I  have 
read  the  answer  in  private.  The  question  in  the 
cause  is,  whether  the  Defendant  is  a  trustee  or  abso- 
lute owner  of  the  stock  which  is  the  subject  of  the 
suit.  The  Defendant,  by  her  answer,  says,  that  she 
accepted  the  trust ;  and  the  trust  was,  to  hold  the  stock 
for  such  purposes  as  Sarah  Freeman  should  thereafter 
declare.  Though  Sarah  Freeman  did  not  at  first  de- 
clare the  trust,  but  was  to  declare  it  from  time  to  time, 
yet  the  trust  is  one  subject  and  one  transaction.    If 


Jfardl  24a. 
Jwdgmeni. 
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these  passages  had  been  found  in  any  other  paper  ilian 
an  answer,  there  could  have  been  no  question  but  that 
they  must  have  been  taken  together.  If  the  Plaintiff 
seeks  to  charge  the  Defendant  as  a  trustee,  by  the  Defend- 
ant's admission  that  she  is  a  trustee,  I  cannot  but  think 
the  Defendant  must  have  a  right  to  insist  that  the  Plain- 
tiff shall  abo  read  what  the  trusts  are.  It  is  another 
question  whether  the  Defendant  can  compel  the  PUun- 
tiff  to  read  the  statement  that  she  (Defendant)  has  ap- 
plied the  fimd  in  pursuance  of  the  trusts. 


If  the  Plaintiff  charges  the  Defendant  with  the  pos- 
session of  the  stock,  and  it  is  only  by  the  answer  that 
the  Plaintiff  does  so,  it  seems  inconsistent  with  justice 
that  the  Defendant  should  not  be  allowed  to  explidn  the 
circumstances  under  which  that  possession  was    ob- 
tained.    The  stock  was  transferred  into  the  name  of 
Martha  Tatham  without  her  knowledge.     She  did  not 
know  of  the  transfer  until  the  deceased  informed  her  of 
it,  and  told  her  she  had  transferred  the  stock  into  their 
joint  names  **  in  the  confidence  that  the  Defendant  would 
fulfil  every  wish  and  direction  which  she  might  give  re- 
specting the  same.''    It  may  be  taken  as  dear  that  Sarah 
Freeman  might  have  called  for  a  transfer  back  the  next 
moment;  and  that  if  Martha  had  died  first,  her  execu- 
tors could  not  have  claimed  it  as  a  trust  created  for  her 
benefit.  The  Plaintiff  calls  upon  the  Defendant  in  this  suit 
for  an  admission  of  the  fiM^ts,  and  the  Defendant  says, ''  I 
did  not  know  of  the  transfer  until  the  15th  of  February, 
when  SaraJi  Freeman  told  me  she  had  transferred  the 
stock  upon  certain  trusts,  and  I  accepted  the  trusts." 
The  Plaintiff  therefore  gets  no  admission  of  the  posses- 
sion of  the  stock,  except  in  connexion  with  the  trusts 
and  gives  no  independent  evidence  of  the  transfer. 


If  in  this  case  the  Plaintiff  had  proved  the  transfer  of 
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the  stock  into  the  names  of  the  Defendant  and  the 
intestate,  the  case  of  Rider  v.  Kiddtr  (a),  would  be  an 
authority  that  such  a  transfer  would  have  created  a 
trust.  I  do  not  understand  the  distinction  attempted  to 
be  drawn  between  a  transfer  and  a  purchase.  In  that 
case  a  party  purchased  stock  in  his  own  name^  and  after- 
wards transferred  it  into  the  joint  names  of  himself  and 
a  female  with  whom  he  cohabited.  Lord  EUon  said,  it 
was  a  trust  by  implication.  In  the  case  of  a  child  or 
wife,  a  gift  might  have  been  presumed ;  but  not  in  the 
case  before  him.  He  speaks  of  stock  paid  for  by  the 
party  from  whom  it  proceeds,  but  the  reasoning  did  not 
depend  upon  that  circumstance.  The  question  was, 
whether  a  party  into  whose  name,  jointiy  with  another 
person,  stock  had  been  transferred,  could  have  insisted 
upon  the  stock  bdbog  his  property. 


I84& 


Jf  ^S^BSpB^S^p^P^ • 


The  Counsel  for  the  Plaintiff  have,  however,  in  the 
reply,  applied  for  leave  to  vrithdraw  that  part  of  the 
answer  which  they  had  read,  if  I  should  be  of  opinion 
that  more  must  be  read  than  they  proposed  to  read. 
And  where  a  Plauitiff,  intending  to  read  one  part  of  an 
answer,  appears  to  have  been  surprised  by  being  com- 
pelled to  read  a  further  passage,  the  Court  usually  allows 
him  to  withdraw  the  passage  which  he  had  proposed  to 
read.  But  I  do  not  consider  this  a  matter  of  right, 
where  the  case  is  gone  into,  and  the  cause  heard  upon 
the  supposition  that  the  Court  may  dedde  that  the  fur- 
ther passage  must  be  read ;  it  is  in  the  discretion  of  the 
Court  If  I  allow  the  passage  read  from  the  answer 
(including  that  which  the  Defendant  relies  upon)  to  be 
withdrawn,  the  consequence  might  be,  that  the  Plain- 
tiff would  get  the  whole  of  this  stock,  though  not  en- 
titled to  it ;  for  if  I  send  the  case  to  an  inquiry,  every- 


(a)  10  Ves.  deo. 
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thing  will,  of  nocemty,  bo  far  as  the  trust  dedared  by 
8.  Freeman  u  concerned,  torn  upon  the  evidence  of 
Martha  Tatham;  and  if,  as  it  is  said,  Martha  TaAam 
cannot  be  received  as  a  witness,  I  maj  be  compdled  to 
charge  her  over  again  with  the  money  which  she  has  paid 
away.  If  Sarah  Freeman  had  never  told  the  Defendant 
of  the  transfer,  and  the  Defendant  had  found  the  etodk. 
standing  in  her  name,  the  fund  wonld  have  been  now  en- 
tire ;  but  the  Defendant  being  informed  by  Sarah  Freeman 
of  the  transfer,  and  being  told  how  she  was  to  dispose  of 
the  fund,  has,  in  punsuance  of  such  instmctionSi  since 
Sarah  FreemafCs  death,  paid  away  a  considerable  part, 
and  inrested  the  remainder  in  the  names  of  certain 
trustees.  Another  consideration  is  this :  the  Defendant 
says  that  she  is  a  trustee.  Under  the  conunon  rule,  if 
she  be  a  trustee  for  other  persons,  such  other  perBOOfl 
ought  to  have  been  made  parties  to  the  suit;  and  if  they 
had  been  made  parties  to  the  suit,  it  is  by  no  means  im- 
probable that  Martha  Tatham  would  have  disclaimed 
all  interest  in  the  fund  rather  than  have  to  pay  these 
sums  oyer  agun.  She  might  tlien  have  been  exanuned 
as  a  witness  for  the  other  parties.  If  I  allow  the  Phun- 
tiff  to  withdraw  the  admission  which  has  been  read  from 
the  answer,  and  send  the  case  to  an  issue,  I  should  have 
great  difficulty  in  ordering  the  Defendant  to  be  exa- 
mined as  a  witness,  for  she  would  then  be  a  witness  for 
herself;  but  if  I  hold  the  Plaintiff  to  the  answer  wfaicb 
has  been  read,  I  may  give  the  Plaintiff  an  opportomty 
of  examining  the  Defendant,  to  see  if  her  credit  can 
be  shaken  before  a  jury. 


Maym. 


Vicb-Chancellor. — It  was  argued  on  behalf  of  the 
Plaintiff  in  this  case,  that  the  Defendant,  having  su^ 
vived  Sarah  Freeman,  was  a  trustee  of  the  stock  for  her 
estate;  and  that  there  was  nothing  to  prove  that  the 
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Defendant  was  authorized  bj  Sarah  Freeman  to  dbtri« 
bute  any  part  of  it  The  Plaintiff  proceeded  to  read  a 
passage  from  the  answer  of  the  Defendant,  contending 
that  such  pcunage  contained  an  admission  of  the  trust  of 
the  stock  from  the  moment  of  the  transfer.  That  pas- 
sage having  been  read  by  the  Plaintiff^  it  was  argued  by 
the  Defendant's  Counsel  that  the  Plaintiff  was  botmd  to 
read  the  other  part  of  the  answer  which  describes  the 
trusts.  The  Plaintiff  does  not  deny  that  the  Defendant 
would  have  a  right  to  have  read  the  other  part  of  the 
answer  by  which  the  trusts  are  set  out,  if  the  declara- 
tion of  the  trusts  had  been  contemporaneous  with  the 
transfer.  It  is  admitted  then,  that,  if  the  transaction 
were  one,  the  Plmntiff  could  not  have  read  from  the 
answer  the  admission  of  the  one  without  reading  the 
admission  of  the  otiier;  but  the  effect  of  the  answer 
being,  that  the  transfer  of  the  stock  was  at  one  time^ 
and  the  declarations  of  trust  were  made  subsequentiy 
from  time  to  time,  it  was  contended  that  the  Plaintiff 
might  read  from  the  answer  the  admission  of  the  trusty 
without  thereby  entitling  the  Defendant  to  read  there- 
fiom  the  statement  of  its  nature.  It  is  alleged  by  the 
answer  of  Martha  Tathaniy  that  she  has  paid  all  the 
sums  which  she  states  that  Sarah  Freeman  directed  her 
^<>  P^y  9  and  if  the  trusts  were  proved,  which  she  states 
to  have  been  so  declared^  and  the  payments  proved  to 
have  been  made,  Martha  Tatham  would  be  dischaiged 
to  that  extent. 


1846. 


Judffmeni, 


Two  points  were  raised  in  argument:  first,  the  right 
of  the  Defendant  to  require  the  Plaintiff  to  read  the 
declarations  of  trust;  and,  secondly,  supposing  I  was  of 
opinion  that  the  Defendant  had  a  right  to  require  the 
Plaintiff  to  read  the  whole,  then  the  Plaintiff's  Counsel 
claimed  a  right  to  withdraw  that  part  of  the  answer 
which  he  had  read,  and  to  rest  his  case  upon  the  general 
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reasoning  arising  out  of  the  facts;  and  upon  that  point 
the  question  is,  whether  I  ought  to  allow  the  PlaintifTs 
Counsel  to  withdraw  what  he  has  read. 

The  argument  in  support  of  the  Plaintiff's  right  to 
read  the  admission  of  a  trust  simply,  was  drawn  from 
a  supposed  analogy  to  the  oases  in  which  it  is  dedded* 
that  where  an  executor  adnuts  the  receipt  of  money,  and 
seeks  to  discharge  himself  by  apayment  out  of  it,  there 
the  Plaintiff  may  read  the  admission  of  the  receipt, 
without  being  compellable  to  read  that  part  of  the 
answer  which  states  that  the  executor  has  applied  it  in 
a  particular  manner,  or  in  a  due  course  of  administra- 
tion,— subject  to  this  observation,  that,  if  the  execnitor 
states  that  he  received  it  and  paid  it  away  at  the  same 
time,  so  as  to  make  the  receipt  and  the  payment  parts 
of  the  same  transaction,  there  the  Court  will  not  charge 
him;  but  if  he  states  that  he  recdved  it  on  one  day,  and 
paid  it  away  on  another,  the  Plaintiff  may  read  the  ad- 
mission of  the  chaige,  without  reading  the  subsequent 
statement  as  to  the  discharge.  In  this  case  my  opinion 
is  in  favour  of  the  Defendant's  right  to  require  the 
Plaintiff  to  read  the  whole  if  she  reads  any  part  of  the 
admission.  The  Plaintiff  cannot  stand  in  a  better  posi- 
tion than  that  in  which  Sarah  Freeman  herself  would 
have  stood.  Sarah  Freeman  transferred  the  stock  into 
the  joint  names  of  herself  and  the  Defendant,  without 
the  Defendant's  knowledge.  The  Defendant,  when  she 
was  informed  of  it,  might  have  refused  to  be  a  trustee, 
but  she  consented  to  h(dd  the  stock  upon  such  trusts  as 
Sarah  Freeman  should  £rom  time  to  time  declare.  Sup- 
pose Sarah  Freeman  to  be  living,  and  to  be  seeking  by 
this  suit  to  charge  the  Defendant  as  trustee  of  the 
stock,  —  could  she  have  insisted  upon  her  right  to 
read  the  answer  of  Martha  Tatham  admitting  that  she 
was  a  trustee,  without  reading  that  part  which  stated 
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what  the  trusts  were  upon  which  she  was  to  hold  it»  if 
Martha  Tatham  had  stated  bj  her  answer  that,  after 
being  informed  of  the  transfer^  she  had,  and  could 
prove  that  she  had,  applied  part  of  the  money  in 
conformity  with  the  trusts?  Could  Sarah  Freeman^ 
in  such  a  case,  have  charged  Martha  Tatham  as  a 
trustee,  without  allowing  her  to  state  what  the  trusts 
were  ?  The  question  is  not  whether  Martha  Tatham 
could  claim  the  right  to  have  her  answer  read  to  prove 
that  she  had  made  the  payments,— she  might  be  bound 
to  prove  the  fact  of  payment,— but,  supposing  that 
proved  aliunde,  whether  she  would  not  have  a  right 
to  insist  that  the  whole  answer  should  be  read,  to  shew 
that  the  payments  were  made  in  conformity  with  the 
trusts.  I  think  she  would  have  had  that  right.  The 
subsequent  declarations  are  in  fact  part  of  the  original 
transaction.  The  acceptance  was  of  a  trust  to  be  from 
time  to  time  declared;  and  the  authorities  cited,  with 
reference  to  the  doctrine  of  charge  and  discharge,  do  not 
appear  to  me  to  be  analogous.  It  appears  to  me,  that, 
having  accepted  the  trusts  of  the  transfer,  the  subse- 
quent declarations  were  part  of  the  trusts  which  she  ac- 
cepted, and  the  author  of  the  trust  could  not  fix  her  by 
h^  own  admission  without  allowing  her  to  explain  what 
those  trusts  were. 


1846. 


JfU^WUtU* 


The  question  then  arises,  whether  I  should  allow  the 
Plaintiff  to  withdraw  the  passages  read  as  evidence  from 
the  answer.  That  is  entirely  discretionary  in  the  Court. 
The  Defendant  must,  as  I  assume,  prove  that  she  has 
paid  various  sums  of  money  in  conformity  with  that 
trust,  which  I  also  assume  to  have  been  proved.  If  I 
allow  the  answer  to  be  withdrawn,  the  consequence  will 
be,  that  the  Defendant  must  depend  upon  the  liberality 
of  the  Plaintiff  to  escape  being  charged  with  the  whole 
of  the  sums  whidi  she  has  paid,  though  in  fact  she  has 
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184^        done  that  which  Sarah  Freeman  required  her  to  da 
FuBMAK      Nothing  ooold  be  more  unjust  than  thia  resnlt^  if  the 
trustB  are  such  as  Martha  Tatham  says  they  were. 


Tatmam. 


The  cause  now  stands  in  this  position:  I  am  not 
bound  to  gire  implicit  credit  to  Martha  TathanCi 
statement;  and  the  course  which  I  suggested  at  the 
dose  of  the  argument,  I  feel  myself  at  liberty  to  take, 
though  I  am  aware,  that,  in  seeking  to  arrive  at  the  truth, 
the  subject  matter  of  the  trust  may  unhappily^  to  a 
great  extent,  be  sacrificed.  Until  the  case  of  Milner  t. 
Sinffkton,  I  never  supposed  that  the  Court  of  Chancery 
(I  do  not  allude  to  what  may  have  been  done  in  bank- 
ruptcy) allowed  a  party  to  be  examined  as  a  witness 
for  himself.  But  that  is  not  this  case.  If  the  Defend- 
ant has  by  her  own  oath  entitled  herself  to  a  sum  of 
money,  it  is  quite  another  question  whether  I  may  not 
direct  an  issue  to  see  whether  a  jury  will  give  credit 
to  what  she  says  by  her  answer.  That  question  may  be 
tried  by  directing  an  issue  in  the  words  of  the  answer, — 
whether  Sarah  Freeman  declared  her  will  to  be,  that 
such  part  of  the  stock  as  at  her  death  should  be  standing 
in  the  joint  names  of  herself  and  the  Defendant,  should, 
at  the  death  of  Sarah  Freeman,  belong  absolutely  to  the 
Defendant,  subject  to  the  payment  of  the  several  sums 
mentioned  in  die  answer,  Martha  Tatham  consenting  to 
be  examined  as  to  the  directions  given  to  her  by  Sarah 
Freeman. 
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EAST  r.  EAST.  ^^'^ 

1  HE  Birit  was  for  the  execution  of  the  tnists  of  the  On  an  inqoiiy 

before  the  Maa* 

win  of  WUHam  East,  and  to  charge  his  Buryiying  eze-  ter,  the  Plain, 
cutor 4  TTunnas  East,  with  breaches  of  tmst,  and,  among  ^^  anawer  and 
other  things,  with  default  in  omitting  to  get  in  a  sum  of  SiDd^dLS' 
400/.  owing   from  James  East,  upon  his  promissory  theexecator, 

A..V1  •!•  V  'n"^  admiaaion 

note, — a  sum  of  1150/.  also  owing  from  James  East  thatapromia. 
upon  his  bond, — and  a  sum  of  lOOOi  owing  from  John  JSJ  "b^^. 
East  by  bond,  and  further  secured  by  a  warrant  of  faigtotheteata- 

"^  tor,  had  come 

attorney.  to  the  handa  of 

theezecntor 
ahortly  after 

The  testator  died  in  May,  1825,  during  the  infancy  ^^Jfj^^'^, 
of  the  Plidntiff,  his  son  and  sole  residuary  devisee  and  executor  waa 
l^tee.    The  Plaintiff  attained  his  age  of  twenty-one  read  the  farther 
in  May,  1832,  and  was  then  let  into  possession  of  the  J^mewa*^ 
real  estate.    The  Defendant  Thomas  East,  and  James  "^^^"^  . 

•11       rm       when  the  Plain- 

East,  were  the  trustees  and  executors  of  the  wilL     The  tiff  (the  lole 
hill  was  filed  in   1842.     James  East  died  insolvent  tee)otme^' 
ahortly  after  the  institution  of  the  suit  iw^ttl^n^ 

to  the  Plaintiff, 
who  thanked 

At  the  hearing,  besides  the  usual  decree  for  an  ac-  him  for  taking 
count,  the  Master  was  directed  to  inquire  whether  any  ^'^  tJ!l 
and  what  debts  were  due  to  the  testator  at  the  time  of  his      Siaiememi. 
death  &om  James  East  Bud  John  East,  and  whether  any 
and  what  steps  were  taken  to  get  in  the  same,  and  under 
what  circumstances  the  said  debts  were  left  outstanding, 
and  how  far  the  same  or  either  of  them  were  left  out- 
standing with  the  privity  or  consent  of  the  Plaintiff; 
aach  inquiries  to  be  without  prejudice  to  any  question 
in  the  cause. 

The  Master  reported  as  follows: — "I  find  that,  at 
ihe  death  of  the  testator,  the  sum  of  400A,  secured  by 
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1S40.  the  promiaeor;  note  of  the  late  Defendant,  Jamet  East, 
EA>r  was  due  to  the  testator  from  the  said  Jamet  Eaat;  and 
^„^  that  no  steps  were  taken  to  get  in  the  same ;  but  do 
endence  hath  been  laid  before  me  to  shew  bow  fitr  the 
same  was  left  outstanding  with  the  privity  or  consent 
of  the  Pluntiff,  nor  under  what  circumstances  the  said 
debt  was  left  outstanding,  except  that  I  find  that  the 
Plaintiff  was  a  minor  from  the  death  of  the  said  teetabw 
up  to  the  24Ui  day  of  May,  1632,  wheo  he  attuned  the 
age  of  twenty-one  years.     And  I  find  that  the  Plaintiff 
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Defiendant  hath  insbted  upon  his  right  to  read  so  much 
of  his  examinaUon  to  the  fourth  interrogatoiy,  which 
relates  to  the  said  note,  which  I  have  allowed  him  to 
da  And  I  find,  upon  reading  that  part  of  the  said 
examination  which  has  been  read  by  the  said  PLuntifl^ 
that  the  Defendant  thereby  describes  the  said  note  as 
being  in  his  original  answer  mentioned.  And  I  have 
looked  at  the  said  answer,  and  find  that  only  one  pro- 
missory note  for  400/1  is  therein  mentioned ;  and  I  have 
read  the  passage  in  the  original  answer  between  fols.  26 
and  28  (a).  And  I  find  upon  reading  the  said  examination 
and  the  original  answer  respectively  as  before  mentioned, 
and  also  upon  reading  the  said  examination  alone,  with- 
out reference  to  the  said  ori^nal  answer,  that  the  said 
Defendant  first  became  aware  of  the  existence  of  the  sud 
bill  of  exchange  or  promissory  note  for  400/.,  and  be* 
caoae  possessed  thereof,  by  finding  the  same  in  a  drawer 
in  the  said  testator's  bureau  shortly  after  his  decease; 
that  he  made  no  entry  thereof  in  any  book  of  account ; 
that,  upon  the  sud  Plaintiff  coming  of  age,  he  handed 
him  the  sud  bill  of  exchange  or  promissory  note;  that 
he  did  not,  when  he  gave  the  siud  bill  or  promissory 
note  to  the  Plainti£^  receive  or  take  any  receipt  or 
acknowledgment  in  respect  thereof^  but  the  Plaintiff 
thanked  him  for  taking  care  of  the  same ;  and  that  the 
Defendant  took  no  receipt  or  acknowledgment  from  the 
Plaintiff,  for  the  reasons  in  his  said  examination  men- 

which  they  then  were,  and  that  or  make  any  entry  or  memo- 
all  accounts  relating  to  the  said  random  in  respect  of  the  said 
testator^s  estate  were  settled  be-  bill  or  promissory  note." 
tween  tbem  to  the  Plaintiff^s  (a)  The  answer  stated,  that 
satisfaction,  and  that  this  exa-  when  the  Plaintiff  attained  hia 
minant  haring;  no  reason  to  age  of  twenty-one  years,  the 
doubt  the  Plaintiff's  good  faith  Defendant  handed  to  the  Plain- 
and  hononr,  it  never  occurred  to  tiff  a  certain  promissory  note 
him  to  be  necessary  to  ask  for  for  400/.  from  the  said  Jamt$ 
any  such  receipt  or  acknowledg-  E<ui^  &c. 
ment ;  nor  did  he  then  receive 
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lioned.  And  I  find  that  the  siud  Jame$  East  ynm  wiao^ 
at  the  time  of  the  deoeaae  of  the  sud  testator^  indebted 
to  the  said  testator  in  the  sum  of  1160L,  aeoared  bya 
certain  bond  or  obligation,  bearing  date  the  15th  of  De* 
cember,  1881,  and  payable  with  interest  at  6L  per  cent, 
per  annum,  whioh  said  sum  of  1150t,  with  a  large 
arrear  of  interest  thereon,  is  still  due  and  unpaid ;  that 
no  steps  were  taken  to  get  in  the  same;  but  no  evi- 
dence hath  been  laid  before  me  to  shew  how  fiv  the 
same  was  left  outstanding  with  the  privily  or  consent  of 
the  Plaintiff,  nor  under  what  circumstatices  the  said  debt 
was  left  outstanding,  except  that  I  find  that  the  Plain- 
tiff was  a  minor  until  the  time  aforesaid.  And  I  find 
that  there  was  also  due  and  owing  to  the  said  testator 
at  the  time  of  his  death,  from  John  East,  another 
brother  of  the  said  testator,  upon  or  hj  virtue  of  a  cer-* 
tain  warrant  of  attorney  to  confess  judgment  under  the 
hand  and  seal  of  the  said  John  East,  and  bearing  date 
the  6th  of  April,  1820,  the  sum  of  10002i  and  interest 
at  the  rate  of  6L  per  cent,  per  annum,  which  said  sum 
of  10002i,  with  a  large  arrear  of  interest,  is  still  due  and 
unpaid ;  that  no  steps  were  taken  to  get  in  the  same; 
but  no  evidence  hath  been  laid  before  me  to  shew  how 
far  the  same  was  left  outstanding  with  the  privity  or 
consent  of  the  Plaintiff,  nor  under  what  circumstances 
the  said  debt  was  left  outstanding,  except  that  I  find 
that  the  Plaintiff  was  a  minor  until  the  time  afore- 
said." 


No  exceptions  were  taken,  and  the  cause  came  on  for 
further  directions. 


Argument. 


Mr.  Romilly  and  Mr.  C  R.  M.  Jackson,  for  the  Plain- 
tiff.— The  Plaintiff  is  entitled  to  read  from  the  examina- 
tion of  the  executor  the  admission  that  the  promissory 
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note,  part  of  the  eetate  of  the  toBtator,  came  to  his  ^^^ 
hands  shortly  «Aer  the  testaWs  decease,  without  thereby 
admitting  the  sabsequent  statement,  that  seven  years 
afterwards  he  handed  the  note  over  to  the  Pkintiff.  A 
party  may  charge  himself,  but  he  is  not  allowed  to  dis* 
charge  himself  by  his  own  answer,  except  in  the  single 
case  in  which  he  is  stating  one  transaction  composed  of 
KTeral  circmcDstanoes  which  cannot  be  separated.  It 
would  ^be  useless  to  obtain  from  an  accounting  party 
admisnons  of  his  receipts,  if  he  were  allowed  to  render 
them  nugatory,  by  stating^  on  the  opposite  dde  of  the 
account,  an  equal  amount  of  payments,  to  be  taken  as 
equally  conclusive  in  his  favour :  JZoMnsofi  v.  Sc0iney(a), 
Thampwn  v.  Lambe{liy  The  reasoning  which  applies 
to  money  appUes  also  to  securities  for  money.  This 
is  a  question  which  is  raised  upon  the  face  of  the 
report,  and  it  is,  therefore,  open  to  argument  upon  the 
report;  and  an  exception  in  such  acase  is  not  necessary 
m  order  to  enable  the  Plaintiff  to  contend,  at  the  hearing 
for  further  directions,  that  the  statement  of  the  Defend- 
ant m  discharge  ought  not  to  have  been  admitted.  The 
Court  would  make  it  a  subject  of  inquiry,  whether  any 
I088  has  happened  to  the  estate  of  the  testator  from  the 
omianon  of  the  Defendant  to  recover  the  sum  due  upon 
the  note. 

Mr.  BealeSi  for  the  Defendant 


yiCB-CHANCEUX>R: —  JudgnmL 

The  finding  of  the  Master  with  regard  to  tiie  pro-  The  Muter  in 
miSBory  note,  is  not  of  a  mere  fact,  leaving  the  result  to  gute^tbat  he 
the  C!ourt,  but  it  is  a  conclusion  from  facte;  andinsuch  ^iJ^^J^^^f"* 

denoe,  and  that 
thereupon  he  found  certain  facta.  A  party  objecting  to  the  admiaaion  of  the  eridence,  and 
to  the  eondniion  thereupon,  eannot  open  that  objection  aa  appearing  on  the  face  of  the  re- 
port, without  having  taken  ezoeptiona. 

(a)  10  Ves.  682.  (h)  7  Vea.  587. 

B  b2 
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348  CASES  IN  CHANCERY. 

1846.^  a  caae,  I  think,  exceptions  are  necessary,  if  the  finding 
of  the  Master  is  to  be  objected  to.  I  am  of  opinion, 
however,  that  the  Plaintiff,  having  read  the  admission 
of  the  Defendant,  that  the  document  came  to  his  hands, 
the  Defendant  is  entitled  to  read  the  statement  which 
followed,  shewing  what  he  had  done  with  it. 

[His  Honor  then  sidd,  that  the  Defendant  ought  not 
to  be  charged  with  the  1 150L ;  and  that  an  inquiry  should 
be  directed  whether  any,  and,  if  any,  what  loss  had  re- 
sulted to  the  estate  of  the  testator  by  reason  of  the  exe- 
cutors or  either  of  them  not  having  enforced  payment 
of  the  debt  of  1000/.,  with  liberty  to  the  Defendant  to 
take  such  proceedings  as  he  might  be  advised  to  get  in 
the  same.] 

An  executor  I  have  felt  some  doubt  on  the  proper  course  to  be  taken 

©d^roSs!""  ^^^"^  respect  to  the  400i  secured  by  the  promissory 

the  asMU  of       make  a  like  inquiry  to  that  which  I  have  directed  as  to 

the  testator,  re*  ■>■      «r 

tained  the  note  the  1000/.  due  from  the  same  person.  I  am  clear  that 
?on  ^hout  ^^^  ^^  inquiry  cannot  be  directed  without  injustice  to 
teking  any  pro-  the  Defendant,  Thomas  East.     The  two  sums  presented 

ceedingi  to  re-  ^  * 

cover  the  very  different  questions.     Of  the  lOOOi  due  from  John^ 

interest  for  ^  know  nothing,  except  that  Thomas  had  clearly  been 

H^^at'STend  K"^*^  ^^  *  breach  of  trust  in  not  having  called  it  in, 

°'h"*^  th  ^^P'  supposing  always  that  it  was  not  adequately  secured, 

residuary  lega-  The  casc  respecting  the  4001  is  widely  different   With 

age,  t^^xecn.  i^pect  to  that  sum,  it  is  found  by  the  Master,  and  the 

Se^'J^he  fi"^^  "  »<>*  excepted  to,   that  James's    note   was 

residuary  lega-  delivered  to  the  Pluntiff  on  his  attaininc:  his  majority^ 

tee      The  re«  v        • 

siduary  legatee    iu  May,  1832,  and  his  attention  called  to  the  &ct,  that 

ten  years  after- 
wards filed  his 

bill  against  the  executor,  charging  him  with  breaches  of  trust  in  the  administration  of  the 
estate.  The  Court,  in  such  circumstances,  refused  to  charge  the  executor  with  the  amoiuit 
of  the  promissory  note,  or  direct  an  inquiry  whether  any  loss  had  resulted  to  the  estate  b/ 
reason  of  the  executor  not  haying  taken  proceedings  to  enforce  payment  of  the  amount  due 
on  the  note. 
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it  was  unpaid;  for  the  Master  finds,  that,  when  the  pro*         1345, 

missory  note  was  given  to  the  Plaintiff  by  Thomas^  the 

Plaintiff  thanked  him  for  the  care  he  had  taken  of  it ; 

and  from  that  time  until  after  the  death  of  James^  in 

1842,  being  a  period  often  years,  the  Plaintiff  retained  thc?«cu't^* 

the  note  in  his  possesion  without  makine:  any  com-  ^onidnotbc 

^      ^  .  chargeable,  un- 

plaint,  although  no  interest  was  ptud  upon  it  during  leaa  it  should  be 
that  interyaL     In  fact,  he  practically  gave  Jamez  time,  amount  of  the 
without  communicating  to  Thmca  the  fact  that  he  was  J^^  J^oycrcd* 
doing  sa     If^  in  such  circumstances,  any  inquiries  were  during  the  leTen 

,  •     •       .  years  between 

to  be  directed,  I  could  not,  injustice  to  ThamoMy  do  less  the  death  of  the 

than  direct  the  two-fold  inquiry,  first,  whether   the  time  when 

400£  might  haye  been  recovered  from  James  during  the  ^"^'^  J*^-^". 

period  between  May,  1826,  (being  one  year  after  the  tes-  »nd  if  it  were 

tator's  death),  and  May,  1832,  when  the  Plaintiff  at-  amount  could 

tained  his  majority ;  and,  secondly,  whether,  in  effect,  it  corcred^daring 

might  not  have  been  gotten  in  wholly  or  in  part  during  |^*  time,  stiU 

some  portion  of  the  ten  years  which  elapsed  after  the  would  not  be 

Pluntiff  attained  his  majority,  and  before  the  institution  le^'^u^shouid  be 

of  this  suit.     Unless  the  first  inquiry  were  answered  [^ount*^*!^' 

in  the  aflirmative,  Thomas  would  not  be  liable ;  and  if  "<>'  ^•▼c  ^^^^ 

recoTcred 

answered  in  the  affirmative,  Thomas  would  not  be  liable,  during  the  ten 

unless  the  second  inquiry  should  be  answered  in  the  elapsed  id^er 

negative.     Supposing  the  first  to  be  answered  in  the  l^jriiTered 

affirmative,  and  the  second  in  the  negative,  it  might  tothcPUintiff. 

then  be  argued  that  the  Plaintiff  had  been  damnified,      judgment, 

and  the  question  might  arise,  whether  Thomas  had  not 

been  damnified  by  the  Plaintiff's  delay  during  the  ten 

years  since  his  majority.     It  appears,  however,  from  the 

evidence,  that  James  had  a  life  interest  in  the  property 

worth  42/.  a-year,  charged  with  a  capital  sum  of  200/., 

and  that  he  was  in  the  receipt  of  the  surplus  income. 

His  insolvency  is,  upon  the  evidence,  confined  to  two 

years  before  his  death ;  and  the  Plaintiff,  upon  whom 

the  onus  lay  to  prove  that  payment  of  the  debt  could 

not  have  been  enforced  since  his  majority,  has  gone  into 
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1846.  °^  eyidence  upon  the  subjeot,  although  the  debtor  was 
his  near  relation,  and  no  interest  has  been  paid  during 
the  whole  period.  If  TA<>iiia«  was  to  be  held  liable  upon 
the  note,  he  had  a  right  to  have  the  possession  of  it,  and 
Judgmeni.  ^  make  it  available  as  he  best  could.  In  these  dream- 
stances,  I  think  the  Plaintiff  has  no  right  to  ask  me  to 
subject  TTumuii  to  the  possible  consequences  of  in- 
quiries which  his  own  delay  has  made  it  imposeible  for 
TTumuii  to  conduct,  without  disadyantage.  I  do  not 
say  how  the  case  might  have  stood  if  the  tninsactaon 
had  been  recent,  or  if  the  Defendant,  Thamat  E€ut,  ap- 
peared to  have  been  in  a  situation  in  which  he  could 
haTC  derived  any  benefit  from  the  breach  of  trust. 


JlSniilt.  Daoxaai,  that  the*  De&ndant,  Tkomoi  EaOf  ought  not  to  be 

charged  with  the  400^  and  1150^    Inquizy  as  to  the  lOOOf. 
(See  p.  348). 


M  iSLiy,  HEMING  t;.  SWINNERTON. 

The  sobmiMion  \JN  a  notice  of  motion,  on  behalf  of  the  Defendant, 
may,  under  the  ^^^^  ^  Submission  to  arbitration  of  the  matters  in  dif- 
Wi£t,c.t5!be  ^'^^^^^e  between  the  Plaintiff  and  the  Defendant  in 
made  a  rule  of  this  suit,  and  the  award  of  arbitration,  dated  the  22nd 
■Iter  the  award   of  March,  1845,  might  be  made  a  rule  of  Court, 

has  been  made, 

but  after  the  ^ 

last  day  of  the  Mr.  Jomes  Parker  and  Mr.  Metcalfe,  in  support  of 
the  pabik»ti<m   ^^  motion. — ^Thc  casc  has  been  decided  by  the  Lord 

of  the  award ; 

and  when,  therefore,  it  is  no  longer  open  to  either  party  to  complain  of  the  award  on  the 

gnmnd  of  cormption  or  undue  practice. 

An  objection  to  the  Talidity  of  an  award,  apparent  upon  the  award,  is  not  an  objection 
to  making  the  snbmission  a  rale  of  ooart  under  the  statute. 

A  motion  to  malce  a  submission  to  arbitration  a  rule  of  court  under  the  statute,  may 
be  made  ex  TparttSembU. 
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Chancellor  to  be  within  the  statute  9  &  10  Will.  3,        1947. 
c  15(a),  and  the  present  applioation  is  on  the  petty-      "     ^ 
bag  side  of  the  Court,  and  may  be  made  without  no*  v. 

tioe ;  but  it  has  been  thought  proper  to  give  notice  of        '^''»*^*' 
the  motion  on  the  authority  of  fFilkiman  v.  Pagfe(b), 
In   the  case  of  Hurry  v.  ChiUon{c)f  the  order  wns 
made  on  a  motion  ex  parte. 

[They  oonfined  the  motion  to  that  part  of  the  notice, 
which  asked  that  the  subnassicn  might  be  made  a  rule 
of  court.] 

Mr.  BoUkdA  Mr.  Wright,  for  the  Plaintiff,  opposed  the 
motion. — ^It  is  not  material,  for  the  present  purpose, 
whether  the  Defendant  was  or  was  not  compelled  to  give 
notioe  of  his  motion.  Notice  had  been  given,  and  the 
Plaintiff  appeared;  and  as  the  Plaintiff  might  have  moved 
to  dischaige  the  order,  if  it  had  been  made,  the  Court 
would  now  hear  the  objections. 

First,  the  application  is  too  late.  To  make  the 
award  now  a  rule  of  court  would  be  absolutely  to 
preclude  the  Plaintiff  from  impeaching  it  upon  any 
ground  whatsoever.  The  second  section  of  the  statute 
enables  the  courts  of  law  or  equity  to  set  aside  the 
award  only  in  cases  where  complaint  is  made  ^'before 
the  last  day  of  the  next  term  after  such  arbitration  or 
umpirage  made  and  published (1/)  to  the  parties."  The 
time  for  complaint,  therefore,  has  long  since  expired, 
and  it  ha»  become  impossible  for  the  Plaintiff  to  pro- 
cure the  award  to  be  set  aside,  however  strong  the 
reasons  for  setting  it  aside  may  be.     This  is  there- 

(a)  ^wHeming  Y.Smkmer-  {d)  ^^PMiahedy*  when  the 

foR,  2  PhOlips,  79.  parties  have  notice  that  it  is 

{h)  1  Hare,  280.  ready  for  delivery.      Mtmel' 

(c)  M.  R.,  18  April,  1844.  brook  v.  DunHn^  9  Biog.  006. 
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1847.        fons  <ui  answer  to  the  motion:  SpetHgue  t.  CaTpenter{d). 

^;;^      The  decWon  in  that  awe,  that,  after  theawardhas  been 

«•  made,  it  is  too  late  to  move  to  confirm  it  under  the 

statute,  has  been  overruled  by  subsequent  authorities; 

ATfwmm  .  y^^^  ^  ^^  extent  that  the  award  cannot  be  made  a  rule 
of  court  after  the  time  for  questioning  it  has  passed, 
that  case  is  still  an  authority.  The  party  who  seeks 
to  enforce  the  award  must  apply  to  the  Court  whilst 
there  is  yet  time  for  the  other  party  to  shew  that  the 
award  is  vicious. 

[Vice-Chancellob.  —  The  Phdniiff  might  himself 
have  applied  to  make  the  submission  a  rule  of  court,  as 
a  foundation  for  complidning  of  the  award.  Suppose 
the  Defendant  had  applied  for  this  order  the  last  day 
of  the  term,  aft^r  the  award  was  made,  the  Plaintiff 
would  then  have  had  no  opportunity  of  making  his 
complaint  within  the  time  specified  by  the  statute.] 

The  award  was  against  the  PlaintiiF.  It  is  not  to  be 
supposed  that  he  should  take  steps  to  confirm  it*  If 
the  application  was  made  on  the  last  day  of  the  term, 
the  Plaintiff  might  have  had  much  difficulty  in  ap- 
plying within  the  time;  but  if  that  be  a  difficulty  to 
which  the  statute  subjects  him,  he  must  submit  to  it 
In  this  case,  the  Defendant  desires  to  take  a  step  which 
will  bar  the  proceedings  of  the  Pliuntiff  to  set  aside  the 
award,  where  there  is  no  statutory  right  to  place  the 
latter  in  such  a  position* 

Secondly,  it  is  an  answer  to  the  motion  that  the 
award  is  vicious.  The  Court  will  not  give  the  force  of 
its  order  to  a  bad  award. 

[Thirdly,  the  counsel  for  the  Pluntiff  proceeded  to 

(o)  3  P.  Wms.  aCl. 
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shew  that  the  award  was  yicioue  on  the  face  of  it;  but  1847. 

the  argument  on  this  point  was  deferred,  until  the  Hnnifo 

Court  should  have  determined  the  first  point,  whether  „^    *• 

the  time  alone  was  an  answer  to  the  motion;  and  if  not,  -»^ 

the  second  point,  whether,  suppodng  the  award  to  be  '''^"" 
bad,  that  fact  would  be  an  answer.] 

Mr.  James  Parker,  in  reply. — ^It  must  not  be  for- 
gotten that  the  Court  is  sitting  as  a  court  of  law,  and 
the  course  of  practice  as  to  awards,  under  the  statute, 
has  recdTed  a  settled  construction.  If  a  party  objects 
to  an  award  on  any  ground  which  does  not  appear  on 
the  &ce  of  the  award,  he  must  come  within  the  time 
which  the  statute  specifies.  There  is  no  difficulty  in 
doing  this.  He  may  himself  move  to  make  the  sub* 
mission  a  rule  of  court,  and,  upon  that  being  done,  he 
may  impeach  the  award;  and  this  is  his  proper  course, 
if  he  would  secure  to  himself  the  power  of  compkimng 
of  the  award  within  the  time  limited:  Davis  y.  Getty  {a). 
If  he  has  not  taken  this  course,  that  does  not  preclude 
the  other  party  from  moving,  at  any  time,  to  have  the 
submission  made  a  rule  of  court:  Nichols  v.  Roe(b),  It 
is  laid  down  in  all  the  cases,  that  the  submission  may  be 
made  a  rule  of  court  after  the  award  is  made:  Fether stone 
v.  Cooper{c)y  Smith  v.  Symes{d),  Chicot  v.  Lequesne  (e). 
All  the  books  of  practice  lay  down  the  rule  in  the  same 
terms.  If  the  rule  had  been  subject  to  so  important  a 
qualification  as  that  which  is  contended  for, — that  the 
award  cannot  be  made  a  rule  of  court',  when  it  is  too 
late  for  either  party  to  set  it  aside, — that  qualification 
would  be  somewhere  stated.  If  the  objection  to  an 
award  be  on  any  ground  which  appears  upon  the  award 
itself,  it  is  an  objection  which  may  be  nused,  when  the 
other  party  attempts  to  enforce  it:   Watson,  Awards, 

(a)  1  Sim.  &  St.  411,  414.  (d)  6  Madd.  74. 

(5)  3  Myl.  &  K.  431,  442.  («)  2  Yes.  315. 

(e)  9  Ves.  67. 
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1847.        P-  267>  Ed.  2.    Any  defect  may  be  fihewn  for  cause 
g^jjjy^"      against  a  rule  for  an  attachment.     It  is  not  a  writ 
*•  which  issues  ex  ddnto  jtutithe;  and  the  Court,  when 

called  upon  to  enforce  the  award,  will  hear  any  objec- 
tions which  appear  on  the  face  of  it:  AurM  v.  Smitk{a). 
All  the  defences  of  the  Plaintiff,  on  the  ground  of  the 
award  being  vicious,  will  therefore  remun  open  to  him 
after  the  submission  is  made  a  rule  of  court. 


jMdgnuni.       VICE-CHANCELLOR : — 

The  question  originally  raised  upon  the  construc- 
tion of  the  statute  was,  whether  the  submisnon  could 
be  made  a  rule  of  court  after  the  award  had  been 
made;  and  this,  it  was  ultimately  held,  might  be 
done.  By  this  construction  the  whole  stringency  of 
the  statute,  with  reference  to  the  lime  of  making  the 
submission  a  rule  of  court,  was  got  oyer.  There 
is  nothing  upon  the  statute,  which,  after  this  con- 
struction, limits  the  time  at  which  the  submission  may 
be  confirmed.  It  is,  however,  contended  that  still  it 
cannot  be  done  at  any  time,  but  only  at  any  tame 
within  the  period  allowed  by  the  second  clause  of  the 
statute,  for  objecting  to  the  award,  that  it  was  pro- 
cured by  corruption  or  undue  means.  If  the  award  is  to 
be  resisted  on  these  grounds,  it  is  competent  to  either 
party  to  have  the  submission  made  a  rule  of  court,  and 
then  to  make  the  complaint  within  the  time  limited  by 
the  statute.  There  is  no  inconsistency  in  the  parly 
taking  this  step  for  the  purpose  of  impeaching  the 
award:  it  is  not  the  award,  but  the  submission,  which 
is  made  a  rule  of  court.  This  concedes  nothing.  The 
party  only  affirms  that  he  has  given  the  arbitrator  a 
power  which  he  has  abused;  that  is  perfectly  consistent 
with  his  application  to  set  aside  the  award.    It  appears 

(o)  T.  &  R.  125. 
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to  me,  therefore,  that  the  time  which  has  ebtpsed  is  no 
objection  to  the  order  being  made. 


The  case  of  WUUmcn  v.  Page{(ti)  was  in  fact  a 
motion  to  enforce  the  awards  which  was  met  by  a  cross 
motion  to  set  it  aude,  and  the  case  was  gone  into  upon 
the  objections  apparent  on  the  face  of  the  award.  I  do 
not  see  any  reason  for  a  difference  of  practioe  on  this 
subject  in  this  coort  and  the  courts  of  law.  All  the 
objections  which  the  Plaintiff  may  have  to  the  awards 
and  which  he  could  now  raise  from  the  award  itself^ 
will  be  hereafter  open  to  him,  in  answer  to  any  steps 
which  may  be  taken  to  carry  the  award  into  effect. 
They  are  no  obstacle  to  making  the  submission  (not 
the  award)  a  rule  of  court 


1647. 
Hbmino 

V. 

SwnnrmmTOK. 


(a)  1  Bars,  276. 


ATTORNEY^ENESAL  v.  JACKSON. 


1846. 

ll$hy  Sf  12ih 
Mauxhm 


1  HE  Queen  was  seised  of  the  greater  part  of  the  soilf  CommiMionsn 
mines,  and  minerals  in  and  under  the  Forest  of  Dean  derim  act ™' 
and  hundred  of  St  Briaveh,  in  the  county  of  Ghucee-  ^t'^S*'  ^ 
ter;  and  the  free  miners  of  the  hundred  of  St  BriaveU  metei  and 

bounda  of 
minea  and  qnar- 
liea  in  the  J^tmt  qfDeant  and  to  Sz  the  rent  to  be  paid  for  the  aame,  keld^  under  the 
terma  of  the  act,  to  have  no  power  to  eompel  a  miner  to  pay,  in  monej,  for  by-gone 
workingi,  or  to  exdode  him  from  the  award  if  he  refuaed  to  make  auch  payment* 

Commlaaioiien  appointed  by  an  aot  of  Parliament,  to  determine  the  reapeetiTe  righta 
of  the  Crown  and  the  enatomary  minera  on  Crown  landa^  had  made  an  award,  givinff 
a  benefit  to  a  miner,  bnt  had  reqnired  such  miner  to  rabmit  to  terma  which  they  had 
no  power  to  impoae,  and  which  the  miner  did  not  afterwarda  ftdfll  t— He/tf,  that,  after 
the  tiaoe  limited  by  the  act  for  making  the  award  liad  expired,  the  Court  would  not  Bet 
aside  the  award  at  the  rait  of  the  Crown,  aa  it  oonld  not  then  reatore  the  miner  to  hia 
rights  under  the  act. 

In  the  case  of  an  award  made  upon  the  faith  of  a  parol  contract,  entered  into  by  a 
party  taking  a  benefit  onder  the  award,  that  rach  party  would  pay  a  aom  of  money  to 
the  Crown,  an  information  by  ,the  Crown  aeeking  apedfic  performance  of  the  parol  con- 
tract, andtheraby,  in  effeoly  toaddtha  parol  agreement  totheawardy-^cannot  be  sustained. 
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1846.         darned  and  exercised  the  privilege  of  opening  mines 

^  and  quarries  in  the  unenclosed  lands  of  the  forest  and 

v.      '     hundred.     The  mines,  quarries,  and  works,  were  held 

Jacksok.     |jy  ^jj^  £j^^  miners  under  a  form  of  license  or  grant, 

Si^temtnU     called  a  "  gale,"  made  by  the  officer  of  the  Crown  upon 

the  application  of  the  parties  who  had  exercised  the 

privilege  of  opening  the  works.     The  grants  of  gales 

ceased  to  be  made  by  the  Crown  in  April,  1832 ;  but 

applications  for  other  gales  were  subsequently  made, 

and  were,  in  some  cases,  acted  upon,  and  mines  opened 

accordingly,  as  if  the  grant  had  been  obtained. 

By  the  act  1  &  2  Vict.  c.  43,  for  regulating  the 
opening  and  working  of  mines  and  quarries  in  the  forest 
and  hundred,  reciting,  among  other  things,  that  it  was 
expedient  that  due  limits  and  boundaries  should  be 
assigned  to  such  gales,  pits,  levels,  and  works,  as  had 
been,  or  might  be,  thereafter  opened  or  made  in  the 
hundred,  in  order  to  the  proper  and  effectual  working 
of  the  same,  three  commissioners  were  appointed  to 
carry  the  piuposes  of  the  act  into  execution.  The 
24th  section  of  the  act  provided  that  the  commissioners 
were  to  make  their  award  in  writing  within  three  years 
from  the  passing  of  the  act  (a).  The  27th  section 
enacted  that  the  commissioners  should  ascertain  tlic  par- 
ticular circumstances  of  each  gale,  and  of  each  pit,  level, 
work,  or  quarry,  and,  by  and  in  their  said  award,  allot  and 
set  out  to  each  gale,  pit,  &c.,  definite  metes  and  bounds, 
and  cause  the  same  to  be  delineated  in  a  plan,  and  such 
metes  or  bounds  should  form  the  boundary  and  extent 
of  each  such  gale,  pit,  &c ;  and  in  making  such  award 
of  the  metes  and  bounds,  the  commissioners  should 
take  into  consideration,  as  far  as  the  same  could  be 
ascertained,  the  first  cost  or  purchase  of  each  gale,  pit, 

(a)  27  July,  1838. 
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&C  or  other  interest  or  property,  connected  with  the  1846. 
working  of  the  Baid  gales,  pits,  &c.,  or  any  license  or 
permission  in  writing  for  engines,  buildings,  or  ma- 
chinery on  the  soil  of  the  said  forest,  and  also  an  j 
other  chaige  or  expense  incident  to  the  possession  or  ^^<"*^"'- 
working  of  each  gale,  pit,  &c,  the  depth  of  the  pit,  the 
extent  of  the  level  or  work  necessary  for  getting  the 
ooal  or  other  mineral,  the  natores  of  the  strata  sunk  or 
driven  through,  and  the  incidental  expenses  occasioned 
by  the  greater  or  less  quantity  of  water  in  such  works 
respectively,  the  number,  thickness,  quality,  and  facility 
of  working  the  veins  or  beds  of  coal,  or  other  mineral, 
&C.,  any  peculiar  facilities  or  difficulties  which  may 
have  been  experienced  in  the  progress  of  working  such 
gales,  pits,  &c.,  the  past  circumstances,  profits,  and  ad- 
vantages accruing  from  the  working  of  the  said  gales, 
pits,  &C.,  the  present  mode  and  expense  of  working  the 
same,  the  area,  extent,  limits,  metes,  or  bounds  to 
which  each  gale,  pit,  &c«,  would  be  worked  according 
to  the  probable  operation  of  the  present  alleged  mining 
customs,  and  any  other  circumstances  which  might  ap- 
pear to  the  commissioners  as  fit  and  proper  to  be  con- 
ddered  by  them,  in  order  to  enable  them  to  come  to  a 
just  and  fair  conclusion  in  the  premises*  The  39th  sec- 
tion gave  the  commissioners  iK>wer  to  award  gales  in 
cases  where  applications  had  been  made  for  the  same 
since  1832,  and  had  been  acted  upon,  if  it  should  appear 
to  the  commissioners  tiiat  such  gales  could  be  granted 
without  injury  to  l^ally  existing  gales;  and  if  not, 
either  to  declare  such  gales  to  be  null  and  void,  or  to 
annex  them  to  a  previously  existing  gale  or  pit,  and  in 
the  latter  case,  to  award  what  compensation  ought  to 
be  psud,  and  by  and  to  whom  in  respect  of  such  gale. 
The  Slst  and  52nd  sections  enacted,  that,  until  the 
award,  tiie  existing  share,  rent,  or  other  payments  should 
continue  to  be  receivable  by,  or  payable  to,  the  Queen 
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1945,        and  her  heirs  and  guoceaaorBy  and  all  the  powers  for  re- 


Att.-Obit. 

V. 


oovering  the  same  should  also  continue  in  foroe. 


jAc»oir.  rj^  Defendant^  in  the  year  1836,  oommenoed  work- 
AtaiMMN/.  Jug  mi  iron-mine  in  the  forest,  called  the  Otd  SHiff  I^ 
and  he  had,  for  about  five  years,  raised  minerals  and  ore 
therefrom^  without  making  any  payments  to  her  Majesty 
in  respect  of  rent,  royalty,  or  tonnage-duty.  The  com- 
missioners, doubting  whether,  in  the  cases  of  the  Defend^ 
ant  and  other  persons  who  had  commenced  the  working 
of  mines  since  1832,  they  ought  to  set  out  in  their  award 
the  sums  which  might  be  payable  by  the  Defendant  and 
such  persons  respectively  on  account  of  past  workings, 
or  ought  to  confine  the  award  to  setting  out  the  roles, 
regulations,  and  payments  to  be  observed  and  made 
subsequently  to  the  award,  resolved  to  require  the 
parties  who  had  raised  minerals  before  the  date  of  the 
award  to  pay  for  the  same  before  any  award  should  be 
made  in  their  favour.  Applications  were  accordingly 
made  by  the  directions  of  the  commissioners  to  all  such 
persons  for  an  account  of  the  quantity  of  the  minerals 
and  ore  which  they  had  raised.  On  the  6th  of  July, 
1841,  the  derk  of  the  commissioners,  by  letter,  iofbrmed 
the  Defendant  that  they  '*  had  fixed  the  tonnage  on  his 
mine-work  at  SKng  Pit  at  4dl  per  ton,  and  requested  him 
fortiiwith  to  render  an  account  of,  and  pay  for,  past 
workings  to  the  deputy-gaveller,  in  order  that  there 
might  be  no  hindrance  in  the  way  of  making  tiie  award, 
which  they  expected  to  sign  in  about  a  fortnight." 
Other  persons  rendered  tiieir  accounts,  and  paid  for 
their  workings,  according  to  the  requisition  of  the 
commissioners ;  and  on  the  20th  of  July,  1841,  another 
application  was  made  by  the  commissioners  to  tiie  De- 
fendant, requesting  him  to  ^ve  the  matter  immediate 
attention,  as,  in  the  event  of  his  not  arranging  with  the 
deputy-gaveller  on  that  or  the  following  day,  '^tiiey 
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should  have  no  alternative  but  leaving  the  Defendant         jg^^^ 
out  of  the  award.''     W.  H.  Jackson^  the  son  of  the  De-      "*'  *     ' 
fendanty  called  on  the  oonunimonen  the  same  day,  and  J. 

stated  to  their  derk,  ''  that  he  had  not  been  able  to  ^^^^' 
obtain  an  account  of  the  number  of  tons  worked,  but  SMfmmt. 
that  he  would  obtain  it,  and  make  airangements  with 
the  deputy-gavellec  for  payment  of  the  amount  charged 
by  the  conunissioners  on  account  of  the  previous  work- 
ings of  the  mine;"  and  the  derk  of  the  conunisaionera 
thereupon  said,  ^^  that,  upon  the  faith  of  such  pro- 
mise and  assurance,  the  award  would  be  allowed  to 
stand.'' 

The  commissioners  signed  and  executed  their  award 
on  the  20th  of  July,  1841,  and  thereby  allotted  to  the 
Defendant  the  Old  Slinff  Pit  Iron  Mtne-wark  (a).  The 
son  of  the  Defendant  afterwards  furmshed  the  deputy- 
gaveller  with  an  account  of  the  ore  raised  by  the  Defend- 
ant from  the  mine  previous  to  the  award,  which  was 
16,031  tons,  amounting,  at  4d.  per  ton,  to  267/.  3s.  8d, 
but  the  Defendant  denied  his  liability  to  pay  such  sum. 

(a)  The  award,  after  setting  one  year,  no  iron  ore  shall  be 
out  the  boundaries,  proceeded,  got  in  respect  of  the  sud  mine- 
^  rendering  and  paying  there-  work,  or  the  tonnage  rent  to  be 
fore,  to  her  Majesty,  her  heirs  paid  for  iron  ore  got  nvithin  the 
and  sncceesors,  for  all  snch  iron  year  under  the  aforesaid  reser- 
ore  as  shall  be  brought  out,  the  ration  shall  not  amount  to  10/., 
BTun  of  four  pence  per  ton  as  theneither  thefullsumof  10/., 
tonnage,  such  tonnage  to  be  paid  or  such  other  sum  as,  together 
on  the  24th  day  of  June  and  with  the  amount  paid  or  to  be 
26th  day  of  December  in  every  paid  for  tonnage  rent  in  re- 
year;  and  further,  so  working  spectof  iron  ore  got  within  the 
the8aidmine-work,a8  that  there  year  (as  the  case  shall  be) 
shall  be  wrought  and  gained  will  make  up  the  full  sum 
in  erery  year  from  Christmas  of  10/.,  shall  be  made  up  and 
next,  a  quantity  of  not  less  than  pdd  to  her  Majesty,  her  heirs 
600  tons.  Provided  that  if  by  and  successors,  on  the  26th  day 
any  reason  whatsoever,  in  any  of  December  in  every  year," 
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Ig45^  The  information  by  the  Attorney-General  prayed  a 

^'  ^^  "^  declaration  that  her  Majesty  was  entitled  to  the  per- 
v.  *  formance  of  the  contract  or  undertaking  thereby  alleged 
Jack>o»,  ^  j^^^  j^^^  entered  into  by  the  Defendant;  and  that  an 
StaUmmi.  account  might  be  taken  of  the  workings  of  the  Defend- 
ant prior  to  the  date  of  the  award,  and  of  what  was  due 
to  her  Majesty  in  respect  thereof,  at'4<2L  per  ton,  for  all 
minerals  and  ores  raised  or  gotten  prior  to  that  time ; 
and  that  the  Defendant  might  be  decreed  to  pay  what 
should  be  so  found  due,  with  interest;  or  that  the  award 
of  the  Old  Sling  Pit  to  the  Defendant,  which  had  been 
made  on  the  calculation  of  such  payment  being  made, 
and  on  the  faith  of  such  promise,  might  be  declared  to 
be  in  equity  fraudulent,  null,  and  yoid;  and  that  an  ac- 
count might  be  taken  of  all  minerals  and  ores  raised  or 
gotten  by  the  Defendant  from  the  said  mine,  and  of  the 
monies  received  and  pidd  by  the  Defendant  in  respect 
thereof,  and  that  the  Defendant  might  be  decreed  to 
pay  the  balance,  and  surrender  the  mine;  or  that  the 
Defendant  might  be  decreed  to  pay  some  proper  com- 
pensation for  the  use  of  the  mine  prior  to  the  award  to 
be  determined,  as  the  Court  should  direct 

The  Defendant,  by  his  answer,  said,  that  before  1832 
the  free  miners  had  the  privilege  of  obtaining  tracts  of 
minerals  within  the  forest  and  hundred,  called  **  Gales," 
granted  to  them  by  the  gaveller;  in  consideration  of 
which  the  Crown  had  the  right  of  putting  in  a  fiflli 
man  to  work  and  share  the  profit ;  but  the  right  had 
not  for  many  years  beeu  strictly  exercised,  and  the 
gale  owner  usually  arranged  with  the  gaveller  to  pay 
a  small  sum  per  annum,  which  had  not  exceeded  two 
guineas.  That  the  gales,  of  which  possession  was 
taken  after  1832,  were  held  upon  the  expectation  that 
similar  galeage  rents  would  be  charged  thereon,  and 
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with  this  expectation  the  Defendant,  In  1886,  purduued 
from  two  of  the  ftee-minen  the  old  Sling  Pit,  and  he 
was  always  willing  to  pay  a  rent  for  the  same  commen- 
soiate  with  that,  upon  the  expectation  of  the  payment 
whereof  he  entered  upon  the  poesession  of  the  premises. 
The  Defendant  denied  the  authority  of  his  son  to  make 
any  such  promise,  or  enter  into  any  such  undertaking  as 
the  bill  allied ;  and  submitted  that  the  commissioners 
had  no  power  under  the  act,  either  to  make  any  award, 
or  fix  any  liability  on  the  Defendant  for  the  past  work- 
ings of  the  mine  previous  to  the  award.  The  Defend- 
ant said,  that  a  high  scale  of  tonnage  had  been  fixed  on 
the  mine,  on  the  consideration  that  he  had  been  preyi- 
ously  in  possession  without  payment  of  rent 
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ATT.-Omir. 

V. 

Jackbok. 


In  8iq>port  of  the  information  witnesses  were  ex- 
amined, who  deposed  to  the  conversation  aUeged  in  the 
infi>rmation,  and  to  the  fiu^t  of  the  award  having  been 
executed  on  the  faith  of  the  promise  then  given  by  the 
Defendant's  son.  On  the  part  of  the  Defendant,  evi- 
dence was  given  that  the  right  to  put  in  the  fiflh  man 
was  not  insisted  on  by  the  Crown ;  but  that  it  was  the 
custom  to  compound  for  the  Crown's  right  The  De- 
fendant's son  was  also  examined,  and  he  denied  that  he 
had  made  the  promise  to  pay  for  the  past  workings,  as 
allied  by  the  information* 


Mr.  RomUbf  and  Mr.  Mauley  in  support  of  the  in-     ArgwmttU. 
formation. 

Mr.  Wood  and  Mr.  Goodeve,  for  the  Defendant 


The  several  points  discussed  in  the  arguments  will 
sufficiently  appear  upon  the  judgment 


VOL.  V. 


c  c 


H.  w. 


Jackson. 


862  CASES  IN  CHANCERY. 

1846.  Vice-Chakcellor,  a^r  stating  tiie  sabstluioe  of  the 

"    ^^         mformation : — 

Att.-Gkn. 

X«*^w  ^^  points  made  by  the  Defendant  are,  first)  that  no 

such  agreement  as  the  information  suggests  was  ever 

Judgment .     ^^^  ^^  ^^^^  ^^  ^^  j^.^  ^^^^^     Secondly,  if  any  such 

agreement  was  made  between  his  son  and  the  commis- 
sioners (which  the  Defendant  insists  was  not  the  case), 
his  son  had  no  authority  to  make  such  agreement  on  his 
behalf;  and  thirdly,  that,  if  the  two  preceding  points 
were  decided  against  him,  the  performance  of  such  an 
agreement  cannot  be  enforced  in  this  or  any  other  suit 
Fourthly,  he  resists  the  alternative  relief  sought  by  the 
information,  so  far  as  it  seeks  to  set  aside  the  award. 
And,  lastly,  he  Insists,  that,  on  the  supposition  that  the 
award  is  allowed  to  stand,  no  relief  can  be  given  on 
this  information. 

The  piroof  of  the  alleged  agreement,  assuming  the 
Defendant's  son  to  have  had  authority  to  make  it,  must, 
in  the  most  favourable  way  of  stating  the  question  for 
the  Crown,  depend  upon  the  construction  to  be  put 
upon  the  letter  of  the  5  th  of  July,  1841.  Now,  I  do 
not  think  it  admits  of  reasonable  argument  but  that  that 
letter,  read  by  a  stranger  unacquainted  with  die  rela- 
tive position  of  the  parties,  must  be  understood  to  con- 
tain a  demand  by  the  writer  that  the  Defendant  should 
''render  an  account  of  and  pay  for  his  past  workings '^ 
after  the  rate  of  fourpence  per  ton ;  but  I  am  by  no 
means  satisfied  that  that  is  the  meaning  which  the  letter 
would  convey  to  a  person  in  the  position  of  the  Defend- 
ant when  addressed  by  the  conunissioners.  In  order  to 
understand  this,  it  is  necessary  to  observe  the  actual 
position  of  the  parties*  It  seems,  I  think,  clear  that  the 
recognised  right  of  the  Crown  was  to  put  in  a  fifth  man 
as  soote  as  the  works  were  opened,  and  to  take  a  fifth 
share  of  the  produce  of  the  mines«    It  does  not>  how- 


Att.-Gkh. 
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eTer,  i^pear  to  have  been  costooiary  for  the  Crown  to        1945, 
ezercise  this  strict  right,  but  the  right  of  the  Crown  was 
Bsoally  satisfied  by  some  composition  agreed  upon  be*  v. 

tween  the  officers  of  the  Crown  and  the  miner,  and  this  ' 

composition  appears  in  some  cases  to  have  been  almost  /«<^«"'* 
nominal.  I  do  not  find  any  instance  of  the  right  having 
been  commnted  for  a  tonnage  duty.  No  such  composi- 
tioiis  appealed  to  have  been  mode  afler  the  9th  of  April, 
1632,  bat  many  miners  continued  working  their  mines 
after  that  date;  and  others,  including  the  Defendant, 
commenced  working  mines  with  the  privity  and  consent 
of  the  gaveller  after  that  day,  without  any  definite  ar- 
rangement having  been  come  to  as  to  the  manner  in 
which  the  dues  of  the  Crown  were  to  be  satisfied.  The 
act  (a)  expli<ndy  directs  the  commissioners  to  determine 
by  their  award  the  amount  of  the  galeage  rent,  royalty, 
t(nuuige-dnty,  or  other  payments  payable  and  to  be  paid 
to  her  Majesty  for  or  in  respect  of  iron-ore,  to  be  got 
and  raised  by  means  of  the  several  gales  then  existing, 
and  whidi  eliould  be  ascertained  and  set  forth  in  their 
awaid,  and  so  of  other  minerals ;  but  the  act  does  not 
appear  to  contain  any  provision  applicable  to  the  case 
of  a  petBon  who,  like  the  Defaidant,  had  worked  a  mine 
by  ihe  permission  of  the  Crown,  without  any  composi- 
tion having  been  i^reed  upon  (unless  such  provision  is 
contained  under  the  word  "due**  in  the  6l8t  section, 
toded  in  construction  by  the  word  "  custom  "  in  the  52nd 
section) :  but  whether  that  be  so  or  not,  it  appears  to  me 
to  be  clear  that  the  powers  of  the  conmussioners  were 
confined  (for  the  present  purpose)  to  setting  out  metes 
and  bonnds  to  be  held,  and  rents  to  be  paid  thereafter 
(ticking  into  account  the  several  matters,  including  by- 
gone workings  mentioned  in  the  act) ;  but  that  they  had 
fto  power  to  compel  a  miner  to  pay  in  ready  money  for 

(a)  S.  42. 
cc2 
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1846.        by-gone  workings,  and  to  exclude  him  from  their  award, 

"    ^^  "      unless  he  would  submit  to  sudi  payment.     And  no  in- 
Att.-Gbn.      ,       ^  .  . 

V.  justice  could  follow  upon  this  construction  of  the  act,  if 

'     the  commissioners  had  strictly  acted  within  their  powers, 

Judgment.      — £^j.  ^^  f^^  ^^  ^^  ^^^^  y^  1^^^^^  paid,  or  compon- 

tion  agreed  upon,  would  be  a  dircumstance  to  be  taken 
into  account  by  them  under  the  27  th  section  of  the  act. 
I  may  observe  further,  that  the  circumstance  of  the 
commissioners  haying  excluded  from  their  award  all 
'mention  of  the  agreement  which  is  now  sought  to  be 
enforced,  is  strong  evidence  to  shew  that  the  Crown 
cannot  be  taken  by  surprise  in  the  conclusion  to  which  I 
have  come.  The  demand  the  commissioners  made,  as  a 
condition  precedent  to  the  making  of  their  award,  might 
have  operated  injuriously  upon  parties  interested.  Liook- 
ing,  therefore,  at  the  position  of  the  Defendant^  the  rights 
of  the  Crown  by  custom,  the  manner  in  which  these 
rights  had  been  previously  dealt  with,  and  the  limited 
power  of  the  commissioners,  I  am  not  prepared  to  say 
that  the  Defendant  was  not  justified  in  understanding 
the  letter  of  the  5  th  of  July,  1841,  as  an  announcement 
that  fourpence  per  ton  would  be  payable  for  the  future, 
accompanied  with  a  demand  of  an  account  of  his  past 
workings,  and  payment  of  what  was  due,  not  after  the 
rate  of  fourpence  per  ton  (for  that,  in  my  view  of  the 
case,  was  not  within  the  power  of  the  commissioners), 
but  after  such  manner  as  the  Defendant  was  liable,  in- 
dependently of  any  determination  of  the  commissioners. 
Such,  certainly,  must  have  been  the  construction  of  that 
letter  in  favour  of  any  miner  paying  even  a  nominal 
rent ;  and  I  do  not  understand  that  any  commimicalion 
had  taken  place  between  the  commissioners  and  the 
Defendant,  as  to  their  doubt,  before  the  5th  of  July, 
1841.  But  again,  whether  that  be  so  or  not,  if  the 
only  question  before  me  were  whether  a  Court  of  Equity 
would  enforce  specific  performance  of  the  alleged  agree- 
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menty  acoordixig  to  the  informant's  construction  of  the        1846. 
letter  of  the  5th  of  July,  1841, 1  incline  strongly  to  say     att.-Gsn. 
the  Court  oueht  not  to  do  sa  ,    ^* 

If  my  conclusion  were  wrong  on  the  above  point,  I  tim  ageDt  em- 
Ihink  I  could  not  bind  the  Defendant  by  the  acts  which  mS^i^tha 
are  proved  against  the  son.  Admitting  that  the  son  n;M>igementor 
was  his  father's  agent  in  mana^ng  the  mines,  (a  fact  in  hU  oomma. 
which  the  Attomey-Genend  has  not  proved,  and  which  SrS'mLta^ 
can  only  be  got  at  from  a  passage  in  the  answer,  which'  5n"**outthe*'' 
the   counsel  for  the  information  declined  to  read  as  meceiuid 

bonndi  aod 

evidence),  I  cannot  hold  that  he  was  the  Defendant's  fixing  the  renu 
agent  for  the  purpose  of  making  a  contract  with  the  7|L)e<^^tliereof, 
commissioners  as  to  matters  not  within  the  powers  con-  --w  not  there- 

^  fore  the  agent 

ferred  upon  them  by  the  act.  of  the  miner  for 

the  purpoee  of 
making  a  contract  with  the  commiasionera,  not  within  the  powera  whicb  had  been  oon- 
ferred  upon  them  in  that  character. 


The  opinion  which  I  have  expressed  upon  the  first  and  SembU—Thii 

,        .    .  J      xi.  •^       r  •   •  reftiial  to  pay  a 

secona  pomts,  supersedes  the  necessity  of  my  giving  an  g^m  of  monej 
opinion  upon  the  third  point,  and  I  shall  refer  to  it  only  ■'**''^^t*^" 
for  the  purpose  of  qualifying  some  observations  I  made  the  faith  of 

ifrti  rwit.  f.i-rt  which  an  award 

at  the  dose  of  the  argument.     The  view  which  1  then  was  made,  ai. 
took  of  the  case  was,  that  it  was  one  of  that  dass  in  .tipnktion^"* 
which  the  refusal  of  the  defendant  to  pay  the  stipulated  ^^^^  ^^  co™- 

^  miMionera 

sum  might  perhaps  have  been  available  to  the  Crown  making  the 
by  way  of  defence  to  any  proceeding  the  Defendant  empowered  to 
might  have  been  compelled  to  take  against  the  Crown  ^la"^*"''" 
touching  the  award,  or  perhaps  a  ground  for  setting  groond  apon 

which  in  eoYiitT 

adde  the  award,  but  that,  con^tently  with  modem  the  party  to 
cases,  the  Crown  could  not,  after  the  award  was  made,  Jj^  ww  to^' 
sustain  an  information  for  the  purpose  of  adding  to  it  ^•7?  J***".  ^ 
the  parol  agreement,  which  is  the  subject  of  the  present  performance  of 
Buit  Not  meaning  to  withdraw  that  opinion,  I  think  the  other  party 
it  right  to  say  I  have  met  with  a  case  decided  by  Lord  ^^c^ 

to  enforce  it. 
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Thurlaw,  Pember  v.   Mathen  (a),   which    ao   nearlj 

resemblcB  the  present  case^  that  I  haye  felt  bound,  after 

V-  the  observations  I  made,  to  refer  to  it.     The  case  is 

Jacksow. 
observed   upon  by    Sir   WiUiam    Grant  in    Clarke  v. 

u  gmen  .      Qj^q^j^^  (Jj^^^  ^jiA,  is,  perhaps,  not  easily  reconcileable  with 
some  modem  decisions. 


The  next  question  then  is,  whether  I  should  set  aside 
the  award.  This  I  can  only  do  on  the  ground  of  £raad 
or  mistake:  the  former  of  these  grounds  must,  I  am 
clear,  be  excluded.  There  is  no  pretence  for  imputing 
fraud,  actual  or  constructive,  to  the  Defendant  With 
respect  to  mistake,  the  first  question  is,  to  whose  mis- 
take is  the  difficulty  which  has  arisen  to  be  ascribed? 
It  must,  I  think,  be  ascribed  to  the  commissioners. 
Had  they  pursued  and  confined  themselves  within  the 
powers  pointed  out  by  the  act,  the  difficulty  would  not 
have  arisen.  It  has  arisen  solely  out  of  the  attempt  of 
the  commissioners  to  do  that,  which  I  admit,  was  most 
desirable,  if  it  could  be  done,  to  settle  at  once  all  dis- 
putes or  grounds  of  dispute  between  the  Crown  and  the 
miners.  But  for  this  the  act  of  Parliament  did  not 
provide  in  the  way  attempted,  though  it  did  perhaps  in 
another  way, — ^by  taking  into  account,  under  the  27th 
section,  the  fact  that  no  rent  had  been  paid.  The 
attempt,  however  commendable  in  itself,  has  unfoi^ 
tunately  led  to  the  present  litigation.  Before  I  can 
decide,  then,  to  set  aside  the  award  on  the  ground  of 
mistake,  I  must  consider  what  the  consequences  to  the 
parties  will  be.  The  Defendant,  by  the  terms  of  the 
act,  is  entitled  to  be  included  in  the  award.  The  com- 
missioners had  no  discretion  as  to  that:  their  discretion 
was  confined  to  the  terms  on  which  the  Defendant  was 
to  hold  the  mine.     But  the  time  limited  by  the  act 

(a)  1  Bro.  C.  C.  62.  {b)  14  Ves.  624. 


CASES  IN  CHANCERY. 

within  which  the  commisaioneni  were  to  make  their 
award,  expired  a  few  days  after  its  date,  and  they  have 
now  no  power  to  make  a  new  award.  If,  therefore,  I 
were  to  set  aside  the  existing  award,  the  Defendant 
would  lose  the  whole  benefit  of  the  act  of  Parliament, 
and  that  on  account  of  the  mistake  of  the  commissionera» 
In  other  words^  I  should  be  relieving  the  Crown 
against  the  mistake  of  the  oommissioners,  where  I 
cannot  restore  the  Defendant  to  his  parliamentary 
rights. 
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Judgment* 


It  was  said,  however,  that  the  loss  to  the  Crown  must 
be  taken  into  consideration.  It  might  be  a  sufficient 
answer  to  that,  to  say  (as  I  already  have  done),  that  the 
Crown  has  no  right  to  be  relieved  from  the  consequences 
of  a  mistake  of  the  commissioners,  at  the  expense  to  the 
Defendant  already  pointed  out ;  but  I  am  not  prepared 
to  admit  that  the  Crown  will  sustain  the  injury  whicji 
the  argument  supposes.  I  give  eqtire  <aredit  to  the 
statement  that  the  award  in  the  Defendant's  fhvour  waa 
based  upon  the  supposition  that  he  was  to  pay  the  4d, 
per  ton  for  past  workings,  which  is  the  subject  of  the 
present  suit.  But  I  %m  not  sfttisfied  that  the  Crown 
will  therefore  be  injured  by  the  award.  It  must  have 
been  intended  by  the  commissioners  that  the  Defendant 
should  have  at  least  as  much  land  as  he  could  exhaust 
in  a  due  course  of  working  during  his  tenancy.  If  he 
has  not  got  more  than  that  the  Crown  is  not  damnified. 
And  if  he  has  got  more,  the  excess  will  revert  to  the 
Crown  at  the  expiration  of  his  tenancy.  I  think  there 
is  weight  in  the  observation  made  at  the  bar,  that  the 
question  of  metes  and  bounds  was  a  question  between 
the  different  miners,  rather  than  between  the  Crown  and 
any  particular  miner. 


I  ought  before  to  have  observed,  that  the  alleged  mis- 
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1846.         take  In  this  case  is  not  attributed^  nor  could  it  properly 

Att  ^GiK      ^  attributed  by  the  information  to  any  suppreasioTeri, 

V.  or  Buggestio  falsi  by  the  Defendant,  nor  to  any  ignorance 

*      on  the  part  of  the  commissioners  as  to  matters  necessary 

JudgmenL  ^  guide  their  judgment  in  making  their  award.  The 
complaint  is,  that  the  defendant  has  refused  to  fidfil  a 
promise  made  by  him,  and  the  mistake,  if  any,  was  the 
mistake  of  the  commissioners,  in  supposing,  if  they  did 
suppose,  that  they  had  power  to  deal  with  dues  in  re- 
spect of  the  past  working  of  the  mines. 

The  utmost  that  can  result  from  this  conclusion  is, 
that  the  liability  of  the  party  to  the  Crown  for  the  past 
workings,  remains  what  it  was  before  the  award.  He  is 
not  dischai^ed,  and  therefore  in  that  way  the  Crown 
also  may  recoTcr  its  rights  (if  rights  it  has)»  and  that  is 
the  fifth  question.  The  right  to  relief  in  respect  of 
past  working  of  the  mine,  allowing  the  award  to  stand, 
is  purely  a  legal  question ;  but  it  is  a  question  in  which 
perhaps  the  aid  of  this  Court  is  necessary  as  to  the 
account  which  may  be  taken.  I  shall  therefore  retain 
the  Information,  with  liberty  to  the  Attomey-Greneral 
to  take  such  proceedings  as  may  be  thought  right,  to 
establish  the  right  of  the  Crown  at  law.  If  the  right 
of  the  Crown  shall  be  established,  then  it  is  competent 
for  him  to  ask  the  relief  in  this  Court  which  he  cannot 
obtain  at  law,  or  cannot  obtain  so  effectually  as  he  may 
do  by  the  aid  of  this  Court. 
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DALE  V.  HAMILTON.  J*^  ^«•• 

^  leth  Dee. 

In  June,  1843,  the  Plaintifi;   Thomas  Aquila  Dak,  A  puHmliip 

who  was  a  surveyor  and  land  agent,  at  Birkenhead,  in  between  A.  nd 
the  county  of  Chester,  entered  into  a  contract,  in  the  ^^  he^Hj 
name    of  Robert  M'Adam,  a  merchant  at  Liverpool,  int«««ted  in  a 

'^  •peeolAtion  for 

with  one  Forsyth  and  his  trustees,  for  the  purchase  of  a  buying,  im. 
parcel  of  land  in  Birkenhead;  and  the  Plaintiff  sent  to  Mlelu^  feUing 
Mr.  APAdam  a  letter,  dated  the  24th  day  of  June,  ^^i™?^^ 

1843,  as  follows : —  f«4nS  endenced 

by  anv  writing 
■Igned  by,  or 

"I  am  happy  to  inform  you  that  I  have  made  a  most  rftyof/ie  ^' 

excellent  arrangement  for  the  26,000  yards  of  land,  ??J|^i* 

Prices  Street  and  Camden  Street,  Birkenhead,  being  at  with,  within  the 

four  shillings  and  nine  pence  (say  4«.  9d.)  per  square  Fnmdf ;  and 

yard ;  the  present  proprietor  to  pay  for  making  Prices  JJJ^t^^JS**' 

Street,  which  is  now  being  completed.     I  consider  this  proyed,  A.  or 

one  of  the  best  purchases  that  has  been  made  for  some  uth  Us  inter-' 

time,  as  I  can  clearly  see  a  profit  in  it  of  at  least  100  Z'^J^ot 

per  cent.     It  must  be  understood  that  I  am  to  be  inter-  *}»«  p«rtncr- 

ihip,  without 

ested  in  the  purchase,  taking  profit  and  loss  of  one-third ;  mch  intenat 
I  taking  all  the  trouble  of  laying  out  the  lots  and  sell-  byuyioch 
ing,  and  you  finding  the  capital ;  and  before  any  divi-  ^*^- 
sion  of  profits  are  made,  you  to  receive  interest  at  4  per 
cent,  per  annum  on  all  monies  employed  in  such  specu- 
lation. 

"Thomas  Dale.** 


To  this  letter,  Robert  M'Adam  replied  as  follows : — 

"  28th  June,  1843. 
^*  I  received  your  letter  of  the  24th  inst,  and  shall  be 
in  Liverpool  on  Saturday,  when  I  shall  have  the  plea- 
sure of  seeing  you. 

"  R.  M'Adam.** 


370 


CASBS  IN  CHANCEBY. 


1846. 


Staitmemi, 


Soon  after  this  contract  was  made,  and  before  the 
purchase  was  completed,  Bobert  JiiPAdam  agreed  with 
the  Defendant,  Robert  Hamilton^  a  surgeon  at  Liver^ 
pool,  that  they  {M^Adam  and  HamUton)  should  advance 
each  a  moiety  of  the  purchase-money,  and  be  jointly 
interested  in  the  purchase. 

The  Plaintiff,  soon  afterwards,  in  the  name  of 
M^Adam,  entered  into  a  contract  with  one  HiUier  for 
the  purchase  of  an  adjoining  plot  of  land  at  Birkenhead, 
which  Hillier  was  under  an  agreement  to  purchase  from 
the  same  vendors,  and  which  contained  480  square 
yards.  In  September,  1843,  the  Plaintiff  prepared,  and 
sent  to  Robert  M^Adam  a  written  agreement  or  memo- 
randum, in  the  following  words: — 


'^Memorandum  of  Agreement  as  to  the  tenns  on 
which  R.  M^AdaaUi  Esq.,  and  7\  A.  Dale  are  jointly 
interested  in  speculation  of  land  situate  at  Prices  Street, 
Lord  Street,  and  Camden  Street,  Birkenhead,  as  pur- 
chased from  T.  Forsyth  and  his  trustees,  and  also  from 
J.  Hillier,  by  the  said  R.  M^Adam;  that  purchase^ 
from  T.  Forsyth  and  his  trustees,  containing  25,400 
square  yards,  at  4«.  M,  per  aquiure  yard;  that  fix>m 
Hillier  containing  480,  at  8^.  6dL  per  square  yard — 
General  terms  affecting  such  speculation ;  all  accounts 
to  be  made  up  annually  upon  the  principle  of  a  banking 
account ;  interest  at  5  per  cent,  to  be  credited  to  K 
M^Adam,  who  engaged  to  advance  the  whole  of  the  capi- 
tal for  working  the  said  speculation  to  advantage ;  and  all 
monies  advanced  to  bear  interest  from  the  time  of  pay- 
ment; and  all  monies  received  to  go  to  the  credit  of 
the  said  account ;  the  interest  on  such  portions  ceasing. 
This  speculation  is  to  be  as  follows,  viz. — ^Aat  R. 
M^Adam  takes  two-thirds  of  profit  and  loss,  and 
T,  A*  Dak  takes  one-third  of  profit  and  loss ;  T,  A, 
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JOale  to  make  all  measurements  and  aurveys  of  land, 
supply  all  plans,  aoirey  all  bnildings  at  any  time  in 
prepress,  and  do  any  business  within  his  department  or 
power,  and  efect  sales,  without  any  efaaiKe.  This 
agreement  for  ourselves,  execut^m,  administrators,  and 


871 


The  puiehase-money  of  the  two  parcels  of  land, 
unoimting  to  624SL  7s.  6d.,  was  pmd  by  M^Adam  and 
HcamUUm  in  equal  moieties;  and,  by  an  Indenture, 
dated  the  18th  of  October,  1843,  both  parcels  were 
oonyeyed  to  SfiAdam  and  HamUtony  to  hold  the  same 
in  undivided  moieties  to  them  respectively,  and  to  their 
respective  heirs  and  assigns. 

A  mi^norandum  of  agreonent  made  and  signed  by 
M*Adam  and  Hamilton  expressed  the  terms  of  their 
contract  to  be  as  follows : — 


1846. 
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'*  MemcHrandum  of  an  agreement  between  Robert 
M'Admm  and  Robert  HamiUm,  made  the  27th  of  Octo^ 
ber,  1848,  relative  to  a  lot  of  land  in  Prices  Street, 
Lord  Street,  and  Camden  Street,  Birkenhead,  say  26,400 
square  yards  purchased  from  Thomae  Forsyth  and  his 
trustees,  at  4#.  9d  per  square  yard,  £6044  7s,  6d., 

480  square  yards  pmrehased  from  J. 
mKer,  at  %s.  6d.  per  square  yard     ,    204  0    0 

£6248  7  6. 


That  the  said  Robert  APAdam  and  R.  Hamilton  shall 
advance  each  one-half  of  the  purchase-money,  and  that 
they  shall  receive  interest  on  the  same  at  the  rate  of 
5  per  cent,  per  annum,  which  interest  is  to  be  made  up 
half  yearly,  and  calculated  the  same  as  bankers'  ac- 
counts :  That  the  said  R.  M^Adam  and  R.  Hamilton  are 
to  have  each  one-third  interest  in  the  said  purchase; 
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SMement. 


and  that  they  are  to  reserve  one-third  of  the  profits 
arising  therefrom  for  T.  A.  Dak,  in  lieu  of  his  commis- 
sion for  purchasing,  selling,  surveying,  valuing,  laying 
out  in  lots,  or  any  other  services  that  may  be  required 
of  him ;  but  it  is  clearly  and  distinctly  understood  that 
said  T.  A,  Dak  shall  have  no  power  or  authority  what- 
soever over  the  said  land,  and  that  he  shall  not  be  en- 
titled to  receive  any  compensation  whatsoever  there- 
from until  the  whole  is  sold  and  paid  for,  and  all  outlay 
and  expenses  incurred  thereon  are  deducted  therefrom. 

"R  M'Abam. 

"R.  Hamilton. 
*'  Liverpool,  27th  October,  1843,'' 


In  December,  1844,  Robert  M*Adam  died,  haidng  de- 
vised his  real  and  personal  property  to  six  penons,  in 
equal  shares,  and  appointed  two  other  persons  his  exe- 
cutors. 

After  the  death  of  M*Adamy  the  Defendants,  SamU" 
ton  and  the  devisees  under  the  will  of  JMPAdam,  pro- 
ceeded to  make  a  partition  of  the  land  comprised  in  the 
purchase,  by  conveying,  in  severalty,  one  moiety  to  the 
Defendant,  Hamilton,  and  the  other  moiety,  in  six  lots^ 
to  the  devisees  of  M^Adam.  Conveyances  were  pre- 
pared, and  were  about  to  be  executed  for  this  purpose, 
when  the  Plaintiff  called  upon  the  Defendants  to  fulfil 
the  contract,  which  he  alleged  had  been  made  between 
himself  and  3PAdam,  under  which  the  Plaintiff  claimed 
to  be  entitled  to  one-third  of  the  profits  to  be  derived 
from  the  purchase. 


£ia. 


The  bill  was  filed  in  June,  1845,  and  the  Plaintiffs 
thereby  stated,  that,  as  a  surveyor  and  land  agent,  he 
had  become  peculiarly  qualified,  by  knowledge  and  ex- 
perience, to  judge  of  the  value,  and  of  the  best  mode  of 
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laying  out  and  disposiiig  of  land  at  Birkenhead,  a  town 
which  had  rapidly  grown,  and  was  still  increasing  in 
importance ;  and  that  Robert  M^Adam  proposed,  in  the     Hamilton. 
year  1843,  to  enter  into  a  joint  speculation,  in  land, 
with  the  PlaintilOr,  the  Plaintiff  to  select  and  conclude 
the  necessary  contracts  for  a  suitable  quantity  of  land, 
and  to  exercise  his  best  skill  and  judgment,  and  profes- 
sional services,  in  laying  out  and  preparing  such  land 
for  sale,  and  in  superintending  and  negotiating  the  sale 
thereof;  and  Robert  M*Adam  to  advance  or  provide  the 
purchase-money,  which  was  to  be  repaid  to  him  with 
interest  out  of  the  proceeds  of  the  re-sale  before  any 
division  of  the  profits  should  be  made.     One-third  of  the 
profit  or  loss  of  such  speculation  to  be  shared  and  borne 
by  the  Plaintiff,  and  two-thirds  by  WAdam:  That  the 
Plaintiff  agreed  to  enter  into  the  speculation  upon  the 
terms  proposed ;  and  agreed,  also,  that  the  land  to  be 
purchased  should  be  conveyed  to  M^Adam^  for  their 
joint  benefit.     The  Plaintiff  alleged  that  it  was  in  pur- 
suance of  this  agreement  that  he  had  selected  and  pur- 
chased the  land  comprised  in  the  contracts  with  Forstfth 
and  others,  and  Heltier:  That  shortly  after  the  letter  of 
the  28th  of  June,  1843,  in  reply  to  the  Plaintiff's  com- 
munication that  the  larger  purchase  had  been  made, 
Robert  M^Adam  called  upon  the  Plaintiff  and  ratified 
the  terms  of  the  agreement,  as  stated  in  the  Plidntiff^'s 
letter  of  the  24th  of  June,  1843,  except  that  the  Plain- 
tiff, at  the  suggestion  of  M'Adamy  then  agreed  that  the 
latter  should  be  allowed  5  per  cent,  interest  on  the  pur- 
chase-money or  capital  which  he  might  expend,  and 
Robert  M^Adam  promised,  that,  on  the  completion  of 
the  purchase,  a  formal  memorandum,  in  writing,  of  the 
terms  of  the  agreement  should  be  made  and  signed  by 
both  parties :  That  the  Plaintiff  subsequently  consented 
to  the  admission  of  Hamilton  to  a  participation  in  the 
contract.     The  bill  alleged  that  MAdam,  being  subse- 
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ig^*^  quently  pressed  by  the  Plamtiff  to  sign  the  memorandum 
which  the  PhuntifF  had  sent  to  him  in  September,  1843, 
handed  to  the  Phuntiff  a  eopy  of  the  memonindnm  of 
the  27th  of  October,  1843,  signed  by  M'Adam  and 
Hamilton^  and  said  he  considered  that  memorandum  to 
be  sufficient,  and  that  he  would  not  sign  any  other. 

The  bill  charged  that  the  Plaintiff  had  always  ob- 
jected to  so  much  of  the  memorandum  of  the  27th  of 
October,  1843,  as  purported  to  exclude  him  from  any 
power  or  authority  over  the  land,  the  same  forming  no 
part  of  the  original  agreement ;  howerer,  the  Phuntiff 
accepted  and  determined  to  ti^e  tbe  benefit  of  the 
said  memorandum,  until  some  other  sufficient  dedara- 
tion  of  trust  should  be  executed,  subject  and  without 
prejudice  to  his  rights  in  all  oth^  respects;  and  the 
Plaintiff  submitted  that  the  effect  of  such  memorandum, 
as  a  declaration  of  trnst  in  his  favour,  ought  not  to  be 
prejudiced  by  the  clause  of  exdusioii;  but  if  no  effect 
could  be  given  to  the  Plaintiff's  rights,  except  sub- 
ject to  that  ckuse,  l^en  the  Plaintiff  submitted  to  be 
bound  by  the  clause,  according  to  its  just  construc- 
tion. 

The  bill  prayed  that  tiie  lands  in  question  might  be 
sold  for  the  best  price  that  could  be  obtwied,  and  that 
the  accounts  of  the  said  joint  speculation  might  be 
wound  up  and  adjusted,  and  the  monies  to  arise  from 
the  sale  applied  and  distributed  under  the  direction  of 
the  Court,  in  conformity  with  the  terms  of  the  said 
agi^ment  between  the  Plaintiff  and  Robert  M^Adctm^ 
the  Plaintiff  being  ready  and  offering  to  render  and 
perform  all  such  services,  in  regard  to  the  sale,  as  ought 
to  be  rendered  and  performed  by  Mm,  pursuant  to  the 
agreement;  that  the  D^endants  might  be  ordered  to 
do  and  execute  all  necessary  and  proper  acts  and  deeds 
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for  the  purpoees  of  the  decree^  and  mighty  in  the  mean-  1846. 

time,  be  retrained  from  making  a  partition,  sale,  or  p^i,! 

oonveyance  of  the  land,  or  in  any  manner  parting  with  Hamilton  . 
or  incumbering  the  same. 

The  Defendant,  Robert  HamiUan,  hj  his  answer  ad- 
Bsitted  that  M*Adam  had,  about  June  or  July,  1843, 
communicated  to  him  (HamHton)  that  he  (APAdam) 
had  oontracted  (oft  die  pnrohase  of  the  land  at  Birken^ 
headf  Bpon  tiie  speculation  of  making  streets  or  roods 
across  the  same,  and  sdling  it  in  lots  for  building  pur- 
poses^ and  that  he  incited  the  Defendant  to  join  him  in 
the  speonlation.  The  defendant  admitted  that  JkPAdam 
Aen  said  diat  he  had  employed  the  Plaintiff  to  aid  him 
in  making  the  purchase,  and  in  laying  out  and  disposing 
of  the  land  for  building,  and  that  he  had  agreed  to  give 
the  Plaintiff,  by  way  of  remmeration,  and  in  lieu  of  all 
commission  and  other  recompense,  a  clear  third  part  of 
the  profit  whidi  should  be  ultimately  realized,  charging 
5  per  omt  intei^t  on  the  outiay,  to  be  calculated  half- 
yearly,  as  on  bankers'  aoconnts,  such  remuneration  to  de- 
pend entirely  npon  and  to  be  payable  only  out  of  such 
ultimajte  profit ;  that  HP  Adam  represented  to  the  Defend- 
ant that  such  arrangement  had  been  made  with  the  view 
of  seouriBg  llie  best  sendees  and  energies  of  tlie  Plain- 
tiff tiiroughout  the  speculation,  and  that  the  Defendant 
agreed  witih  M*Adam  to  advance  one  half  of  the  money, 
and  take  upon  himself  one  half  of  the  said  speculation. 
The  Defendant,  Hamilton^  also  said,  that,  being  under 
the  impression  that  the  agreement  of  the  27th  of  Oc- 
tober, 1843,  was  binding  upon  him,  and  intending 
strictly  to  fulfil  the  same,  if  the  Plaintiff  would  haye 
performed  the  services  thereby  on  his  part  stipulated, 
instead  of  seekhig  to  prejudice  the  speculation  by  a 
forced  or  hasty  sale  of  the  land,  he  (the  Defendant) 
had,  at  stn  interview  with  the  Plaintiff  in  May,  1845, 
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admitted^  that)  upon  a  sale  of  the  lanck,  the  Phuntiff 
would  be  entitled  to  a  third  of  the  profits,  aoooiding  to 
the  terms  of  the  agreement  of  the  27th  of  October,  1843. 

The  Defendants,  the  devisees  of  Robert  M^Adam^  hj 
their  answer  stated,  that  they  resided  at  SwanMea,  and 
had  no  personal  knowledge  of  the  matters  alleged  in 
the  bilL  They  admitted  that  the  seyeral  letters  ad- 
dressed by  the  Plaintiff  to  APAdam,  requesting  that  an 
agreement  shewing  the  joint  interest  of  the  Plaintiff  in 
the  land  might  be  signed  by  M^Adam,  had  been  found 
by  the  executors  of  M^Adam  amongst  his  papers,  and 
that  an  entry  was  found,  in  the  handwriting  of  JIPAdam, 
in  his  ledger,  to  the  effect  of  the  agreement  of  the  27th 
of  October,  1843. 


The  defendants,  Ubmiiiton,  and  the  devisees  of 
JU^Adam,  said  that  the  Plaintiff  had,  in  July,  1845, 
sold  his  business  of  surveyor  and  land-agent  at  Btrken-- 
head,  and  that  he  had  ceased  to  reside  at  Birkenhead, 
and  taken  up  his  residence  at  Cheltenham;  and  there- 
fore they  submitted,  that,  if  any  such  alleged  agree- 
ment had  been  made,  the  Plaintiff  had  become  unable 
to  perform  such  part  thereof  as  he  stated  in  his  bill  he 
had  undertaken  to  perform ;  and  they  claimed  to  be 
entitled  to  hold  and  retain  the  land  in  question  for  their 
own  use  and  benefit,  to  the  absolute  exclusion  of  the 
plaintiff  from  all  share  and  interest  therein. 

The  Defendants,  the  executors  of  Boberi  JU^Adam, 
set  forth  in  the  schedule  to  their  answer,  the  documents 
relating  to  the  purchase  which  they  had  found  amongst 
the  papers  of  Robert  M^Adam  since  his  decease,  including 
the  Plaintifi^s  letter  of  the  24th  of  June,  1843,— the 
memorandum  of  agreement  stated  in  the  biU  to  have 
been  sent  by  the  Plaintiff  in   September,    1843,   to 
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i^Aiam  for  his  sigiiAtare,  but  Gontaining  no  note  or  ^840. 
mirk  made  by  iPAdam  ; — a  letter  from  the  Plaintiff  to 
M'Adamy  dated  the  18th  of  August,  1843,  as  follows : 
«  Eodofled  I  beg  to  send  you  a  short  agreement  between 
you  and  myself^  respecting  land  in  Price  Street,  ^c, 
Birkenhead,  Yours  truly,  T.  A.  Dale  ;" — ^and  also 
oflier  letters  from  the  Plaintiff  to  JUPAdam,  requesting 
a  note  or  memorandum  of  the  terms  of  the  aUeged 
agreement.  Among  these  was  a  letter  of  the  14th  of 
November,  1848,  in  which  the  Plaintiff  requested 
APAdam  to  give  him  a  note,  expressing  that  no  sale 
should  be  effected  without  the  Phdntiff  being  consulted, 
and  that  as  soon  as  the  whole  of  the  outlay,  with  in- 
terest, was  reimbursed,  the  Plaintiff  should  then  from 
time  to  time  receive  one-third  of  aU  subsequent  sales. 

The  Defendants  submitted  that  the  memorandum  of 
agreement  of  the  27th  of  October,  1843,  was  notacon- 
tiact  with  or  a  declaration  of  trust  in  favour  of  the 
Plaintifl^  and  that  the  Plaintiff  had  no  right,  estate,  or 
interest  whatever,  either  at  law  or  in  equity,  to  or  in 
the  land ;  the  Defendants  claimed  the  protection  of  the 
Statute  for  the  prevention  of  frauds  and  perjuries,  which 
enacted  that  no  action  should  be  brought  whereby  to 
charge  any  person  upon  any  contract  or  sale  of  lands, 
tenements,  or  hei^taments,  or  any  interest  in  or  con- 
cerning them,  unless  tiie  agreement  upon  which  such 
action  should  be  brought,  or  some  memorandum  or  note 
thereof,  should  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawiully  authorised  (a).  The  defendants  sub- 
mitted, that  the  Plaintiff  had  no  other  right,  interest,  or 
claim  than  for  a  just  and  reasonable  compensation  for  all 

(a)  Stat.  29  Car.  2,  e.  3,  s.  4. 
VOL.  V.  D  D  H.  W. 
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Buoh  seryiceB  as  he  hiLd  tNsnderedi  and  might  Mttdiir,  In 
the  diBposmg  of  the  Intid  to  the  gtefttest  b^eSt ;  Ihftt 
they  had  offered  to  pay  him  such  fair  and  jiiBt  ootnpen- 
sation ;  and  they  thereby  offered  him  lOQOL  for  the  eer- 
vioes  he  had  already  rendered^ 


The  letters  Arom  the  Plaintiff  to  M*Adim  And  the 
memorandum  were  given  in  evidence ;  and  it  was  proved 
that  APAdam  had  made  in  hie  ledger,  under  the  dftie  of 
October,  1848,  this  entry  t>-<'D'.— Purchase  of  land  in 
Prices  Street^  Lord  Street,  and  (Mmden  Street^  Birkefh 
head.  The  money  to  be  advanced  one-4ialf  by  Rciert 
M^Addnii  cmd  one«-half  by  Robert  HamUbnu  Rchett 
JtPAdam  to  have  one-third  interest  in  said  purchase. 
Robert  Hamiltm  to  have  one-third  interest,  and  the  pro- 
fits arising  therefrom  after  deducting  all  outlay  and 
expenses  thereon  to  be  reserved  fbr  Mr.  T.  A*  JDnir,  in 
lieu  of  commissions^  &c.,  &c,  as  specific  in  agree- 
ment between  Robert  M* Adam  and  Robert  JflamiUim, 
dated  27th  October,  1843."  The  evidence  also  shewed 
that  the  value  of  the  land  had  greatly  increasedi  The 
estimate  of  the  amount  which  might  be  produced  by  a 
sale  or  sales  varied  fh)m  20,000/.  to  47,000iL  The 
defendants  proved  that  the  Plaintiff  had  in  July,  1845, 
sold  his  business  at  Birkenhead,  and  that  he  had  gone  to 
reside  at  Cheltenham* 


Argument.         Mr.    Bomitly  and    Mr.  Rmndeil  thMlmer^  for  the 
Plaintiff. 

Mr»   Rolt  and    Mr.    Willcocky  for    the   Defendant 
Hamiltwu 


Mr.  Wood  and  Mr.  Fleming,  for  the  Defendants  the 
devisees  and  executors  of  M'Adam. 
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Th4  priAOipal  quMtioiia  aigued  were^  firat»  whether 
the  pioof  of  the  alleged  partnership  (the  entire  subject 
of  the  dealing  being  land)  was  sufficient  to  take  the  case 
oat  of  the  operation  of  the  Statute  of  Frauds,  or  whether 
the  cases  in  which  that  effect  had  been  given  to  a  part- 
nership contract  were  not  cases  in  which  the  dealing  in 
land  wafl  oiily  an  incident  to  the  partnership  business, 
aad  not  oases  in  whioh  the  partnenhip  wholly  grew  out 
of  the  dealing  in  land.     Lake  v.  Craddock  (a),  Lhyd  v. 
SpUkt  {b)%  Foriter  r%  Hale  (c),  Jackson  V.  Jachion  (cQ, 
Tawney  v«  Crvwtker(e),  Gregory  v.  WUUam${f)i  Craw-^ 
Aojf  y«  Mauk  (ff)f   Nefoi  y.  Burnard  (A)j  Fereday  v. 
fFufhiurich{i),  Lees  v.  Nuitaa{k),  AcA  v.  Cardwett(l)j 
fFe(ford  y.  Beazefy  (m).     Secondly,  supposing  that  the 
existence  of  a  partnership  obviated  the  effect  of  the 
Statute^  whether  there  was  sufficient  evidence  of  a  part- 
nership between  the  Plaintiff  and  M^Adam  and  HamU" 
tan?    SmM,  V.    Watson  (n),  Beid   v.   HoWnshead  (o), 
BraiAwaite  v.  Skq/ield(p)y  Nerot  v.  Burnard  {q) ;  or  to 
establish  a  ground  for  a  further  inquiry  on  that  point : 
JEr  pta^  Langdale  (r),   Gardner  v.  Howe  (jiy     And, 
lastly*  if  there  were  no  partnership,  or  the  partnership 
were  not  a  ground  of  relief,  whether  the  agreement  of 
October,  1843,  between  M^Adam  and  the  Defendant 
Hamilitmt  or  the  other  ciroumstances  of  the  case  ope^ 
rated  to  raise  a  trust  on  behalf  of  the  Plaintiff:  Kine 


1846. 


Argument. 


(a)  8  P.  Wms.  168. 

{h)  2  Aik.  148. 

(c)  3  Yes.  696 ;  S.  C.  6  Ves. 

{d)  0  Yes.  «91^ 

{e)  3Bro.  C.  ClCl. 

(/)  3  Meriv.  682. 

Ig)  1  Swanst.  618. 

\h)  4  Rnss.  261. 

(f )  1  Russ,  &  Myl.  46. 


{k)  1  Rum.  &  Myl.  63. 
(0  2  Bear.  137. 
(m)  3  Atk.  603. 
(n)  2B.  &C.  401. 
(o)  4  B.  &  C.  807. 
\p)  9B.  &C.  401. 
\q)  Ubisup. 
(r)  18  Ves.  800. 
\s)  6  Rnss.  268. 


dp2 


380 


CASES  IN  CHANCERY. 


1846. 


Jmd0wuni» 


T.  Balfe(a)t  Boyce  r.  Greene (b),  Atatiny.  Chamben{c\ 
Garrard  ▼.  Lard  Lauderdak  {/!),  Waboyn  ▼•  Coictft(e), 
AeUm  V.  Woodgate^f)^  Morton  y.  Tewart  (^). 


yiCE-CHANC£rax>a  :— 

I  oannot  think  that  any  one,  reading  the  adminkm 
in  the  answer  of  the  Defendant  Hamilton,  and  reaffiDg 
also  the  memorandum  signed  bj  HamUtan  and  JUPAdamy 
and  being  at  liberty  to  aesume  that  sach  a  contract  was 
in  fact  made,  can  have  any  doubt  of  what  the  justice  of 
the  case  requires.  The  land  has  risen  from  6000/.  to 
near  30,000^  in  yalue,  and  yet  the  Plaintiff's  right  to 
participate  in  that  profit  is  altogether  denied.  It  is 
said,  howeyer,  that  the  Defendants  are  in  law  entided 
to  hold  the  land  free  fiom  the  Plaintiff's  claim;  and  if 
ihey  are  80»  I  certainly  shaU  not,  merely  on  moral 
grounds,  take  upon  myself  to  alter  what  I  find  the  law 
of  the  case  to  be. 


The  principal  ground  of  defence  was  founded  on  the 
Statute  of  Frauds;  and  to  that  question  I  shall  first 
address  myself.  The  Plaintiff,  claiming  an  interest  in 
land  which  is  yested  in  the  Defendants,  has  not  pro- 
duced, and  he  admits  there  was  not,  any  agreement  in 
writing  signed  by  M'Adam,  such  as  he  alleges  to  have 
been  made  between  himself  and  M^Adarn.  The  Plain- 
tiff admits  that  the  agreement  between  himself  and 
JkPAdam  was  by  word  of  mouth  only,  and  he  has  not 
relied  upon  any  act  of  part-performance  in  the  sens^ 
which,  according  to  the  doctrines  of  this  Court,  would,  in 


(a)  2  Ba.  &  Be.  343. 

(b)  Batty,  (I.),  608. 
(«?)  6  CI.  &  Fin.  1. 
Id)  3  Sim.  1. 


(e)  3  Sim.  14. 

(/)  2Myl.&K.492. 

(ff)  2Y.  &C.C.C.67- 
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general,  take  the  case  out  of  the  Statute  of  Frauds.  It  1846. 
iBy  in  general,  of  the  essence  of  such  an  act  that  the 
Court  shall,  by  reason  of  the  act  itself^  without  knowing 
whether  there  was  an  agreement  or  not,  find  the  parties 
unequivocaUj  in  a  position  different  from  that  which, 
according  to  their  legal  rights,  they  would  be  in,  if 
there  were  no  contract.  Of  this,  a  common  example  is 
the  delivery  of  possession.  One  man,  without  being 
amenable  to  the  charge  of  trespass,  is  found  in  the 
possession  of  another  man's  land.  Such  a  state  of  things 
is  confiidered  as  shewing  unequivocally  that  some  con- 
tract has  taken  place  between  the  litigant  parties ;  and 
it  has,  therefore,  on  that  specific  ground,  been  admitted 
to  be  an  act  of  part-performance :  Morphett  v.  Jones  (a). 
But  an  act  which,  though  in  truth  done  in  pursu- 
ance of  a  contract,  admits  of  explanation  without 
supposing  a  contract,  is  not,  in  general,  admitted  to 
constitute  an  act  of  part-performance  taking  the  case 
out  of  the  Statute  of  Frauds ;  as,  for  example,  the 
payment  of  a  sum  of  money,  aUeged  to  be  purchase- 
money  (b).  The  fraud,  in  a  moral  point  of  view,  may 
be  as  great  in  the  one  case  as  in  the  other ;  but  in  the 
latter  cases  the  Court  does  not  in  general  give  relief. 
In  Mwufy  V.  JolUffe(c),  however,  the  Lord  Chancellor 
decreed  a  spedfic  performance,  on  the  ground  of  part 
performance,  where  the  acts  were  certainly  equivocal ; 
firaud,  he  said,  was  enouglL  In  the  present  case  the 
only  acts  done  have  been  the  conveyance,  which  ap- 
parently n^atives  the  alleged  contract,  and  the  acts 
of  the  Plfdntiff,  which  may  as  naturally  be  referred  to 
his  character  of  a  hired  surveyor  and  agent,  as  to  a  con- 
tract giving  him  an  interest  in  land. 

The  Plaintiff,  however,  has  rdied   upon    another 
ground  for  taking  the  case  out  of  the  statute.    He  says, 

(•)  1  Swansi.  172*       (&}  See  Sugden,  V.  &  P.  140*142,  ed.  11 , 

(c)  9  Sim.  413. 
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that  where  a  partnerahip  or  an  apeement  in  Uie  nature 
of  a  partnerahip  exiats  between  two  peraomb  and  land 
ia  acquired  by  the  partnerahip  aa  a  aubatriitum  for  aiiob 
partnership^  the  land  ia  in  the  nature  of  the  atoek  in 
trade  of  the  partnerahip;  and  that,  the  partnerahip 
being  proved  aa  an  independent  faot^i  the  Court,  without 
regarding  the  Statute  of  Frauds,  will  inquire  of  what 
the  partnerahip  atoek  conaiated,  whether  it  be  of  land 
or  of  property  of  any  other  nature. 

That  land  acquired  aa  the  subatratum  of  a  partner^ 
ship  is  in  this  Court  considered  in  the  light  whioh  the 
Plaintiff  contends  for,  may  be  admitted  upon  very  high 
authority,  Crawshatf  v.  Mauk(a),  Fereday  v*  Wight- 
wick  (b)  \  and  that  where  a  partnerahip  ejpsta,  and 
land  ia  brought  into,  and  actually  held  and  uaed  by,  the 
partnerahip,  for  partnership  purpoaea,  the  Court  baa 
dealt  with  it  as  partnerahip  property,  although  the 
ownership,  apparently,  haa  not  been  in  all  the  mwibera 
of  the  firm,  or,  if  in  all,  not  apparently  aa  partnera,  but 
under  another  title ;  and  that  the  Court  has  ao  done, 
without  calling  in  aid  the  doctrine  of  part-peribnnanoe, 
muat  I  think  be  alao  admitted  (c).  But  whether  a 
aimple  caae,  like  that  before  me,  diveated  of  every  thing 
but  an  agreement  for  a  partnerahip,  can  be  brought 
within  the  acope  of  the  casea  relied  iipon,  ia  a  question 
of  no  inconsiderable  difficulty. 

When  the  proposition  was  first  advanced  by  the 
Plwitiff,  I  confess,  it  appeared  to  me,  that  to  admit 
the  argument  to  the  extent  contended  for  would  vir- 
tually be  to  repeal  the  Statute  of  Frauds^  or  nearly  so ; 
for  if  a  party,  by  alleging  an  interest  in  land  of  any 
specific  kind,  can  escape  from  that  safeguard  against 
fraud  and  perjury  which  the  statute  haa  provided,  it 


(a)  1  Swanat.  618. 
\h)  1  RusB.  &  Myl.  46. 


(e)  Bee  CuOmiM  v. 
MhatOf  4  Hare,  316. 


Brmi^ 


Jfufpntni, 


QAUm  IN  0H4VC«ftY*  88S 

temmm  imly  thiMi  dioiej  wbo  ^m  prepare^  by  fraud  imd  ,Jf^ 
peijuiy  to  ioYtde  the  rigbts  of  aDotber«  aball  make  that 
fipedfic  interest  (to  wbiob  it  is  Mid  the  act  does  not 
extend)  the  ground  of  their  daiiUj  and  the  statute  is  at 
cnuw  0¥ad^  Thus,  if  A.  alleges  that  B.  agreed  to  gi?e 
him  an  interest  in  laodj  the  statute  applies;  buti  if  he 
addsb  that  the  land  was  to  be  improved  and  resold  at 
their  joint  risk  for  profit  and  lossj  theq,  according  to  the 
aigumenti  the  statute  dpes  not  apply.  At  the  same 
tijpe,  if  decision  has  established  the  general  proposition 
for  which  the  Plaintiff  eontends«  it  is  not  because  his 
caae  (b^ng  within  the  authorities)  is  au  extreme  case^ 
thi^t  I  jw  at  Uberty  to  irefuse  him  the  benefit  of  such 
authorities.  The  case  m^y  exemplify  the  inconvenience 
of  a«ieh  an  exoeption  to  the  Statute  of  Frauds,  but  if 
tha  exception  be  establishedj  and  if  the  case  be  within 
it»  the  Plaintiff  is  entitied  to  the  relief  he  asks. 

Jn  order  to  try  this  question  in  the  most  simple  man* 
ner^  I  will  suppose  the  case  to  be  the  converse  of  what 
it  ia.  I  will  suppose  that  the  lapd  purchased,  iustead  of 
risingf  had  fallen  in  value ;  t)uit  a  loss  hpid  been  sus- 
tahiedj  and  that  Hamilton  aqd  M^Adam  were  ti^e  Plaiu- 
tift  seeking  to  ocHupel  Dak  to  contribute  his  proportion 
pf  the  loss.  If  in  that  case  the  authorities  would  have 
eo^hl^d  Bami^on  wd  ilf  44^^}  by  proving  the  pnrtner- 
ship  with  Dak^  apd  that  the  land  was  part  of  the  part/- 
ne?sbip  stock  $md  effects,  to  have  compelled  contribu- 
tl<m  frpm  JQaUy  the  same  authorities  wi}l«  up<:»i  like 
pioaft  si^lqiort  the  present  suit*  upon  the  principle— that 
of  mutuality  in  Temedies — ^which  enables  ^  vendor  to 
recover  the  purohase*money  in  this  Court,  though  the 
leinedy  %t  ]aw  may  be  equally  adequate  and  more  ap- 
propriate ;  not,  however,  that  the  remedy  at  law  would 
be  equally  adeqi^ate  in  this  case,  if  the  Plaintiff  i^  right 
in  that  which  hQ  eofit^pdA  f0F« 
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In  Jeffenyt  v.  SmaU{a),  two  penons  jointly  etocked 
a  farm,  and  occupied  it  as  jomt  tenants ;  one  died,  sod 
the  bill  was  to  be  relieved  against  survivorship.     The 
Lard  Keeper  said,  that  if  the  farm  had  been  taken  jmUj 
by  them,  and  had  proved  a  good  bargiun,  survivonhip 
would  take  place ;  but,  as  to  a  joint  undertaking  in  the 
way  of  trade,  or  the  like,  it  was  otherwise.    In  the  eaae 
of  Jackson  v.  Jackson  (&),  Lord  Eldon,  referring  to  this 
case,  says, "  The  general  law  of  merchants,  originally  ap- 
plicable to  trade  only,  has  been  extended  a  good  deal— 
Jeffereys  v.  SmaU,  approved,  with  some  distinctaons,  in 
subsequent  cases."    The  bearing  of  that  case  upon  the 
principal  case  is  closer  than  at  first  sight  appears.    The 
two  parties  were  joint  tenants  by  the  ori^nal  title. 
Their  expenditure  was  equal,  the  perception  of  profits 
was  equal,  their  acts  and  dealings  were  simply  consistent 
with  their  rights  as  joint  tenants,  and,  therefore,  not 
evidence — certainly  not  unequivocal  evidence,  of  an  in- 
tention of  the  parties  to  alter  their  relative  position  as 
joint  tenants;  yet  the  Court  appears  to  have  admit- 
ted evidence  of  a  contract  to  deal  with  it  as  in  tiade^ 
and  followed  that  contract  up  with  its  consequences. 
Lake  V.  Craddock  (c)  is  an  analogous  case,  in  some  re- 
spects, to  the  last,  but  it  may  not  perhaps  be  connder- 
ed  an  important  authority  for  the  PlaintiflTs  proportion, 
except  so  far  as  it  shews  that  a  joint  speculation  in  im- 
proving land,  on  a  hazard  of  profit  and  lose,  is  treated 
in  this  Court  as  in  the  nature  of  merchandise,  and 
the  jus  accrescendi  not  allowed;  for  it  may  be  col- 
lected from  the  report,  that  tiie  partnership  *oontnu4 
between  the  litigant  parties  was  admitted,  and  the 
only  question  was  upon  the  consequences  of  that  con- 
ttkcU    These  consequences  certainly  were  carried  a 


(a)  1  Vera.  217,  (1683).  (h)  9  Yes.  591. 

(c)  3  P.  Wms.  16B,  (1729). 
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great  length;  for  one  of  the  five  original  oontractors,  1849. 
who  had  retired  for  nearly  thirty  years,  was  held  bound 
bj  a  subsequent  eontract,  made  by  the  other  four,  for 
the  purchase  of  other  lands  in  aid  of  the  original  design. 
^^  Supposing/'  said  the  Master  of  the  Rolls,  **  one  of  the 
partners  had  lud  out  the  whole  money,  and  had  hap- 
pened to  die  first, — according  to  the  contrary  construc- 
tion he  must  have  lost  all;  which  would  have  been 
mo6t  unjust"  Lord  EWmCt  comment  upon  that  case 
16  this: — ^'  The  purchase  of  the  land  was  made  to  the 
intent,  that  they  should  become  {mrtners  in  the  im- 
provement;— ^that  it  was  only  the  substratum  for  an 
adventure,  in  the  profits  of  which  it  was  previously 
intended  they  should  be  concerned  (a)." 

The  next  case, — ^that  of  FAliot  v.  Brawn  {b),  cited 

from  Liord  Colchester*s  Notes  (&),  has  a  closer  bearing 

upon  the  present  case.     Two  persons  took  a  joint  lease 

of  a  farm,  and  farmed  it  on  their  joint  account.     One 

died  before  the  expiration  of  the  lease.    The  title  of 

his  executors  to  a  moiety  of  the  stock  was  admitted  by 

the  survivor,  but  the  survivor  claimed  the  remainder  of 

the  lease  by  survivorship.     The  Lord  Chancellor  said, — 

*^  By  the  joint  tenancy  the  lease  would  survive ;  yet,  if 

turned  by  agreement  into  a  partnership,  it  would  not 

survive.'*    The  law   (he  said)  was  clear.    The  only 

question  was,  whether  the  agreement  existed.     He 

thought  the  lease  accessary  to  the  trade  in  which  the 

parties  were  embarked.   Of  this  case  Lord  Eldon  says, — 

''I  have  a  note  of  my  own  of  a  case  ot  JEUiat  v.  Brawny 

in  which  another  distinction  was  taken  by  Lord  Thur^ 

low, — ^that  the  law  with  reference  to  the  stock  woidd 

be  the  same  as  to  the  lease,  provided  the  lease  was 

taken  for  the  same  purpose  as  the  stock,  and  the 

(a)  9  Yes.  697.  (h)  3  Swanat.  489,  n.,  (1791), 
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)846,  lease  wae  oply  tbe  substrafiuin  "(a).  The  obiervation  I 
Pxhu  mf^  upon  Jefffr^9  Yi  &?»«//  applies  to  tlp^ — a  joint  te- 
)iAif*i?Qif,  ^^^1  ^y  <^wo, — ^peraonal  occupanpy  by  the  two, — equal 
eJipenditure  by  the  two,  and  equal  profit  to  the  two :  all 
oonsistent  witb  a  joint  teoanoy.  In  tbe  absence  of  oon- 
traot^  Buryivorsbip  would  be  tb0  logal  poiiseqiieaoe  \  bnt 
the  Lord  Chancellor  says,  if  there  were  i^  contract  for  a 
partnership  it  shall  preyoil^  and  the  right  of  sumYOrship 
shall  not  attach.  In  these  cases,  without  wy  ecuntraot 
in  writing,  or  any  dealing  with  the  property  by  the 
joint  tenants  which  was  not  consistent  with  the  title  by 
joint  tenancy,  the  Court  admitted  evidence  of  a  pi^tn^r* 
ship  contraet,  whereby  the  rights  of  the  joint  tenants, 
inter  se,  were  varied. 

The  next  case  I  shall  refer  to  may,  perhaps,  be  con- 
sidered as  going  much  further,  In  Fonter  v.  Hale{b), 
four  persons,  of  whom  Burdon  was  one,  were  bankers, 
in  partnership.  In  June,  1791,  Burdon^  Peareihy  and 
two  other  persons  took  a  lease  of  the  Hepburn  colliery 
for  thirty-ope  years,  as  tenants  in  common,  in  equal 
fourth  parts.  The  colliery  was  carried  on  under  the 
firm  of  Burdon^  Peareth  i[  Co,  Burdon  died  in  Decem- 
ber, 1792,  and  the  bill  was  filed  by  two  of  the  surviving 
partners  in  the  bank  ag^nst  the  executors  of  Burdon, 
plaiming  an  interest  as  partners  with  Burdon  in  the 
fourth  share  of  the  colliery  to  which  he  was  entitled 
under  the  lease.  It  is  material  in  this  case  to  observe 
that  the  partners  in  the  bank,  other  than  Burdon^  never 
intermeddled  with  nor  had  any  visible  possession  of  the 
colliery.  The  colliery  banked  with  the  plaintiff's  firm, 
and  the  private  books  of  the  bank  shewed,  that  the 
banker's,  besides  Burdon,  wer«  treated  as  jointly  inter- 
ested with  him*  Burdon  lived  a  long  way  ofi^  and  was 
not  present  at  the  bank,  but  he  was  a  partner  of  the 

ia)  9  Va».  ^m.  (b)  3  Vea.  69(b  (1798). 
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im^    la  tb«  ai^piment  of  the  cim  »t  the  Bolb  three     ^  I84e. 
pemto  were  miide :  firat, — that,  by  Burdan^s  letters,  pro- 
duced ia  the  ^wae,  a  trust  for  his  oopartpers  in  the 
bank  was  iDsnifested  and  proved  within  the  Statute  of 
Fiaiids;  secondly,  that  a  trust  by  impUci^tion  aro#e 
upon  the  entries  in  the  banker's  books;  and  thirdly, 
sa  it  would  appear  by  the  arguments  of  counsel,  although 
not  by  the  statement  of  the  case, — ^that  a  colliery  was 
an  sftiola  of  trade,  and  therefore  that  the  agreement 
wss  not  to  be  considered  as  an  agreement  concerning 
land.    The  Master  of  the  Bolls  held,  that,  by  the  letters 
^[Burdan  sent  by  him,  a  trust  for  his  partners  in  the 
bsnk  was  manifested  and  proved;  and,  he  said,  '^J 
should  have  decaded  upon  this  evidence  alone,  provided 
there  was  no  other  evidence  to  rebut  it  in  the  other 
psrts  of  the  esse*''    He  does,  howeyer,  examine  the 
other  oiieunostances  of  the  case,  not  for  the  purpose  of 
sedng  whetbw  he  could  found  a  decree  in  the  Plaintiff's 
fsyour  upon  them,  but  for  the  purpose  only  of  seeing 
Whether  the  acts  of  the  parties  shewed  that  his  infer- 
w»  fiom  BurdmU  letters  was  an  erroneous  inference. 
Amoagst  other  facts,  be  shews,  (as  did  the  Lord  Chan- 
oello?  afterwfuds  on  appeal,)  that  the  banking  firm  con* 
tribnted  to  the  expense  of  working  the  colliery.    But 
ia  neither  branch  of  the  Court  was  it  intimated  that  this 
woi^ld  create  a  resultmg  trust  to  take  the  case  out  of 
the  Statute.    Burdon  in  fact  never  saw  the  books; 
our  wss  there  any  signature  in  theip.    The  case  was 
Qsmed  by  appeal  to  the  Lord  Chancellor,  and  Lord 
B^mlyn  expressed  bis  entire  coneurrenoe  in  the  con* 
diuion  to  which  the  Master  of  the  BoUs  bed  come, 
vpcQ  the  grounds  on  which  he  had  founded  it ;  but  he 
^^cqtidered  the  case  as  wholly  out  of  the  Statute  of 
I'rauds.    The  Lord  Chancellor,  at  the  opening  of  the 
case,  obeerved,  that  the  question  was  not,  whether  there 
was  a  declaration  of  trust  within  the  Statute,  but. 
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1846.  <'  whether  there  was  a  partnership  ?"  the  subject  bdng 
an  agreement  for  land,  the  question  was,  ^^  whether 
there  was  a  resulting  trust  for  that  partnership  by 
operation  of  law.  The  question  of  partnershipy"  he 
adds,  ''  must  be  tried  as  a  fact,  and  as  if  there  was  an 
issue  upon  it ;  if  by  facts  and  circumstanoes  it  is  esta- 
blished as  a  fact  that  these  persons  were  partners  in  the 
colliery,  in  which  land  was  necessary  to  cany  on  the 
trade,  the  lease  goes  as  an  incident.  The  partnership 
being  established  by  evidence  by  which  a  partnership 
may  be  found,  the  premises  necessaty  ibr  the  purposes 
of  that  partnership  are,  by  operation  of  law,  held  for 
the  purposes  of  that  partnership"  (a).  It  is  righ^  how- 
ever, that  I  should  notice  another  passage  in  the  judg- 
ment of  the  Lord  Chancellor  from  which  it  may  posdbly 
be  thought  that  the  force  of  the  preceding  language  is 
in  some  degree  weakened.  He  observes,  that  upon  the 
first  view  he  thought  it  was  a  case  independent  of  the 
Statute ;  and  then  he  says, — *^the  case  appeared  to  me 
in  rather  a  different  point  of  view.  From  the  nature  of 
it,  it  seems  to  me,  there  was  no  occasion  to  affect  the 
estate  in  the  land ;  nor  has  the  decree  done  so.  It  has 
not  transferred  the  legal  interest  in  the  share  of  the 
colliery  to  the  plaintiffs.  The  case  is  merely  the  case 
of  agreement  to  share  profit  and  loss  in  the  trade  of  a 
colliery ;  which  does  not  at  all  affect  the  ownership  of 
the  land,  which  is  often  carried  on  for  a  great  number 
of  years  without  any  estate  in  the  land  given  to  those 
who  are  to  share  the  profits.  Nothing  is  more  common 
than  where  a  man  is  tenant  in  fee  of  land,  where  there 
is  a  coal  work,  he,  partly  sharing  the  rent  and  the  pro- 
fit, carries  it  on  by  mere  license  with  other  persons  con- 
cerned in  the  business  of  the  colliery.  It  is,  therefore, 
merely  the  case  of  an  agreement  which  may  or  may  not 

(a)  6  Ve8.  909. 
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be  within  tbe  fbiuth  sectioii  of  the  Statute.  But 
particahr  case  is  not  even  within  the  fourth  section, 
because  it  was  to  be  executed  immediately''  (a).  The 
Jjoacd  ChanceUor  then  proceeds  to  shew  that  the  evidence 
proves  the  partnership,  and  concludes — '^therefore, 
tlKHi^  an  issue  might  have  been  had  periiaps  before  the 
cause  was  canyassed,  I  cannot  direct  an  issue ;  for  if 
the  Terdict  found  that  these  plaintiffe  were  not  engaged 
in  partnership  with  Burdan  in  this  coUieiy,  I  should  not 
let  tliat  verdict  stand  "  (&)• 

The  case  of  Peck  v.  CardweU  (c)  bears  on  the  princi- 
pal case  in  one  of  its  aspects,  but  not,  I  think,  in  that 
which  I  am  now  considering. 

The  principle  upon  which  I  presume  the  above  cases 
have  proceeded  has  been  partly  the  jurisdiction  of  the 
Ckmrt  in  cases  between  partners  touching  the  partner- 
ship property,  and  partly  its  jurisdiction  to  relieve 
against  the  fraud  of  a  partner,  who  should  avail  himself 
of  his  Iq^  rights  in  violation  of  his  partnership  con- 
tract ;  a  fraud,  as  against  which  no  remedy  or  no  ade- 
quate remedy  could  be  had  at  law.  Is,  then,  the 
hypothetical  case  I  am  considering  within  the  scope 
of  the  cases  above  referred  to,  and  one  in  which  I  am 
bound  to  receive  general  evidence  of  the  partnership 
contract,  which  the  Phdntiff  suggests,  and  to  follow  it 
up,  if  proved,  with  the  consequence  contended  for  ?  In 
order  to  try  this,  let  it  be  assumed  that  by  parol  evi- 
dence of  unexceptionable  credit  the  alleged  contract  can 
be  proved,  and  that  the  Plfdntiff,  in  pursuance  of  it, 
selected  the  land  for  purchase,  made  tbe  contract  for  it, 
and  laid  it  out,  and  did  every  act  which  the  contract 
required  him  to  do;  Hamilton  and  M^Adam  paying 


IIMS. 


HdfmoA. 


(a)  6  Ves.  814. 


(h)  Id.  322. 


(0  2  Beav.  Id7» 
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the  purchaae-monejr ;  and  a  loss  hating  bee&  Bottat&ed, 
he  reflised  to  conitibute  to  the  loa.  I  oopfeei  I  do  net 
■ee  what  in  principle  there  would  be  in  that  hypothefeiml 
eaie  to  distingoish  it  from  the  casee  referted  to»  If  ili 
Jtffengiv.  Slrfiofl  and  £//ialv.£nNoii  (I  omit  ibr  the  pre- 
sent tenter  t.  Hak)  general  eyidenoe  wae  admiaoUe  to 
alter  this  contract  (the  apparent  rights  of  the  parties  bong 
those  of  joint  tenants),  though  there  was  no  agrsement 
in  writing,  and  their  acts  were  altogether  and  simply  coa«- 
sistent  with  a  joint  tenancy,  why  should  it  be  eJcduded 
in  the  case  supposed  ?  The  circumstance  that  each  jdnt 
tenant  had  an  interest  in  the  land»  dannot  affect  the 
question  as  between  themsel  Yes ;  and  the  oiroumstatioe 
that  each  was  in  possession  made  no  difierence,  bdoanse 
their  interest  as  joint  tenants  explained  it;  yet  the  Court, 
without  any  writing,  and  without  once  referring  to  the 
doctrine  of  parb-perf  brmanee,  held  that  the  righta  of  the 
partners,  mter  se«  were  altered  by  force  of  the  partner- 
ship contract)  and  that  alone.  If  the  existenoe  of  a 
partnership  contract  were  a  sufficient  reason  to  give  new 
and  altered  inteivsts  in  land  in  those  cases,  what  but  a 
merely  arbitrary  dedsion  can  exclude  it  here,  the  exis- 
tence of  the  partnership  contract,  and  an  acting  under 
it  in  the  way  supposed,  being  assumed  ?  Nor  do  I  see, 
on  the  same  hypothesis^  how,  in  principle^  I  oan  refuse 
to  apply  to  this  case  the  reasoning  in  FarMter  t.  Hak. 
It  is,  without  doubt,  a  gross  moral  fraud  for  a  vendor 
who  has  got  his  purchase^noney  to  withhold  the  conv0y» 
ance,  but  payment  of  purchase-money  will  not  take  a  ease 
out  of  the  8tatute«  So,  in  Former  r.  Hak,  the  advances 
made  by  the  bankers,  and  accepted  by  Burdon  together 
with  other  persons  in  the  colliery,  would  have  made  it  a 
gross  moral  fraud  in  him  to  deny  the  interest  of  his  par^ 
ners  in  the  bank  in  the  lease )  still  it  was  merely  an 
advance  of  money,  and  though  the  banker's  books  in  that 
instAnce  made  the  case  plain,  that  consideration  affects 
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only  the  wdght  rfihe  evidenQe^  and  not  the  queetioti  of 
its  ftdmiettbUity.  Il  ie  dear,  moreoverj  that  Lard 
Jbmfyn  fbtinded  himeelf  entiirely  upon  the  propoedtion, 
thAt  the  ekietenoe  of  the  partnership  drew  with  it  the 
right  to  have  the  stook  of  the  partnenhip,  whether  hmd 
or  other  Btoek5  asoertained ;  and  though  in  one  part  of  his 
judgment  he  obeenres  that  an  estate  in  the  hmd  is  not 
necseaaarjr  tD»  iknd  often  does  not  aooompanji  the  interest 
of  partners  in  a  mine,  his  argument  throughout  is  found- 
ed on  the  partnership  contract  and  the  consequences 
inddent  to  it.  A  contract  between  Burden  and  a 
ringle  indiridual,  that  that  indlridual  should  have  all 
BwrdmCt  interest  in  the  colliery^  could  not  have  been 
enibrced.  It  was  the  partnership^  and  nothing  else, 
which  was  the  foundation  of  Lord  RosilynU  judgment 
DifBottlt,  however,  as  the  proposition  is,  it  derives  some 
support  by  way  of  analogy  (though  I  admit  a  distinction 
may  be  taken  between  them)  from  the  cases  which  were 
referred  to  and  acted  upon  by  Lord  CoHeHhami  in  Toy- 
hr  V.  Sahntm  (ct),  in  which  case,  upon  proof  of  agency, 
it  was  held)  that  a  trust  attached  on  land  purchased  by 
the  agents  though  he  denied  the  agency*  Here,  in  prtn- 
dple^  the  partner  purchasing  land  for  the  use  of  his  firm 
may  be  considered  as  the  agent  of  hb  firm,  in  order  to 
bring  the  case  within  the  principle  of  the  oases  I  have 
referred  to  {b\ 


184d. 


Jwigmmd. 


But  it  is  said  that  no  such  partnership  as  the  bill 
alleges^  and  as  I  haVe  up  to  this  time  assumed,  is  proved 
in  this  case, — and  as  against  the  devisees  of  AP Adam,  it  is 
true  that  there  is  no  such  proof.  The  question  before 
me  does  not  however  rest  there ;  there  is  this  further 
question^ — whether  there  is  not  enough  proved  to  entitle 
the  PlaintifT  to  An  issue  upon  that  point  ? 


(a)  4  Myl.  &  Cr.  139. 
(5)  See  Sugden,  Yehd.  and  Pur.,  p.  46,  pi.  8,  ed.  11. 
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Aa  ftgr66B16Ilt 

bet  196611  B*  md 
C*  WIS  commii- 
iiicftt6d  by  one 
of  tli6  paitiet  to 
A.,  after  ^»pU- 
eatioiiiia 
writing  from 
A.  for  tb6  lig- 
utoreof  the 
other  parties  to 
a  memorandam 
eiprassfaig  his 
interest  as  a 
partner  in  the 
transaction  re* 
lating  to  the 
land,  the  sab* 
jectof  the 
agreement,  and 
the  Conrt  held, 
that  the  agree- 
ment so  oom- 
mvnicated  must 
be  taken,  not 
as  an  original 
proposal,  but 
as  an  acknow- 
ledgment of  a 
pre-existing 
right  in  A. ; 
and  that  A. 
might  arail 
himself  of  the 
acknowledg- 
ment, notwith* 
standing  the 
agreement  be- 
tween B«  and 
C.  was  res  inter 
alioe  acta,  and 
notwithstand- 
ing A.  objected 
to  some  of  the 
terms  in  that 
agreement,  as 
not  tmlj  ex- 
pressing his 
partnership 
oontraot* 


Now»  first  observe  the  memorandiim  of  the  27th  of 
October^  1843.  Two  objections  were  taken  by  the 
Defendants  to  that  document;  one,  that  it  was  res 
inter  alios  acta,  upon  which  Garrard  y*  Lord  Lamder^ 
dak(a)  and  cases  of  that  ckss  were  mentioned;  and 
the  other,  that  the  Phiintifi^,  upon  the  document  being 
tendered  to  him,  had  rejected  it,  and  that  he  could 
not  again  insbt  upon  it.  One  obeervadon  appears  to 
me  to  answer  both  of  these  objections.  If  the  document 
were  in  the  nature  of  a  voluntary  instrument,  containing 
an  offer  to  a  person  neither  haying  nor  claiming  any 
precedent  interest,  either  objection  might  poedbly  pre- 
vail. But  that  is  not  the  case  here.  In  order  rightly 
to  understand  the  effect  of  the  document,  I  am  bound  to 
place  myself  by  evidence  in  the  position  of  the  parties 
making,  delivering,  and  receiving  it.  Now,  from  the 
beginning,  the  Flidntiff  had  been  insisting  in  writing 
upon  the  rights  which  he  now  claims,  and  pressing 
JifAdam  to  furmsh  him  with  written  evidence  of  his 
rights.  I  refer  to  the  Plaintiff's  letters  to  JiPAdam, 
and  to  the  memorandum  of  agreement  sent  by  him  to 
M^Adam  for  his  signature.  When,  therefore,  IkPAdam^ 
imder  these  applications,  gives  the  Pldntiff  the  docu- 
ment of  the  27th  of  October,  1843,  I  must  understand 
him  as  giving  it,  not  as  an  original  proposal,  but  as  an 
acknowledgment  of  the  pre-existing  right,  which  the 
Plaintiff  claimed,  and  the  Plaintiff  does  not  lose  the  bene- 
fit of  that  acknowledgment,  so  far  as  it  goes,  because 
he  compluns,  and  perhaps  truly,  that  it  gives  him  less 
than  he  is  entitied  to. 

The  admission  in  HatniUofCi  answer  carries  the  case 
much  further  against  him ;  for  what  M^Adam  said  to 
him  before  he  made  his  bargun  with  M^Adam, 


(a)  3  Sim.  1. 
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m  admission  by  APAdam  of 

3  land,  and  therefore  binding 

ave  been  evidence  against 

evidence  against  HamiUan, 

ir  a  conveyance  subsequent 

iission  in  the  answer  is  not 

devisees,  because  the  an- 

be  read  against  the  other. 

it  by  the  Plaintiff  are  not 

Frauds ;  but  if  the  ques- 

he  Plaintiff  had  an  inter- 

%  dum,  repeatedly  made, 

is  a  circumstance  of  no 

I  depends  on  the  Statute 

;t  the  cases  I  have  refer- 

^&t  of  which  the  Plaintiff 
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to  be  noticed:  First, 
there  was  no  consider- 
ition  for  the  original 
;hing  had  been  done 
thirdly,  they  relied  on 
^  left  Birkenhead  and 


atn^ 


0, — ^want  of  consider- 

^  the  argument.    If 

^  to  make  that  skill 

and  wants  skill ;  and 

ivide  capital,  and  the 

iiat  there  is  a  good 

both  sides;  and  it 

ire  the  quantum  of 

'lat  for  themselves. 

g  has  been  done, — 

H.  w. 
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1040.^  }t  app^arv  to  mcj  ibat  all  that  w^  reqnired  of  ibe 
Fliuiitiff  ba4  been  doqe  up  to  the  time  that  the  dispute 
arose ;  at  fiU  ^veut^,  ^ough  hcjd  bew  dope  to  pitgeot 
14m  to  ^  suit;  ^  a  loss  ha4  heen  lucuired ;  f^i4  if  0O9  H 
miut  fqllow  of  course  tbafi  he  \m  done  9T^ug(b  to  eor 
title  him  tQ  sue  if  ^  profit  has  been  mq4e4  f^ud  the  oaae 
is  rights  iu  pther  respects :  ip  fapt^,  it  appeals  to  mei  thati 
up  to  tb0  time  of  the  dispute  be  b^  dope  eyery  tbiog 
that  could  be  required  of  bio)  tQ  be  dope ;  tbpugh  the 
time  for  th^  most  impoi^ti^ut  part  ef  bis  s^nricea  puiy 
not  h^y^  arisep.  ]^or  oan  }  say  that  ^b^  {^laintiflf^i 
remoyal  to  Cheltenham  precludes  bi^U  from  cpntinuipg 
to  act  op  behalf  of  tbe  parties  l^tcordipg  to  the  terpia 
of  tbe  coptract,  f^tbough  it  may  involve  bim  in  move 
expanse  than  if  bo  rosid^  <^t  Bvt^0^he^d,  It  is  not 
sugg^pt^  that  my  bepefit  bas  been  lost  up  to  this  timQ 
by  his  absence.  It  appears  to  me  a  strange  propositiop 
for  the  Defendants  to  say^  that  the  Pl^ntiff  has  no 
right  upder  the  cQptr^t^  apd  yet  that  bp  shall  remain 
at  SirhnheiHl  with  bis  right  d^niedi  UPtil  the  Coprt 
shall  have  oome  to  a  (K>nclusiQn  op  tbo  subiecU  }  do 
pot  think  that  there  is  any  tUng  ip  this  Qlgectiop  abso- 
lutely to  depriye  him  of  fdl  bepefit  of  tb9  ooptracti  H 

be  is  Ip  other  respects  eptitl^  to  it. 

The  difficulty  of  the  case  has  led  me  to  look  into  that 
whiob  I  msy  call  thq  seoopd  branch  of  it.  Tbe  plain- 
tiff says,  if  the  CAse  is  within  tb§  Statute  of  Fraudi^ 
that  still  a  trust  is  suffieiently  ^^  manifested  imd  proved" 
by  the  memorandum  of  tbe  27th  pf  Octpber*  1343 ;  apd 
though  he  objeots  to  the  terms  of  tht^t  instrumept^  sq 
far  as  it  excludes  him  from  ^  vp|oe  in  tbe  busipesa,  aa 
to  tbe  time  of  selling  the  land^  be  prefers  takipg  such 
rights  as  the  document  may  give  him  to  hayip^  hi^ 
bill  dismissed.  For  the  reasons  I  baye  already  stated 
in  commenting  upon  that  dooum^t,  J.  thiok  tb9  memo*^ 


QAS«£  IN  GHANOEBY.  ffl^ 

(loot  %%  temt  vwiifeft  im^  prove  mi  inter^t  ia  tb^       p^i^p 
f]m^  tQ  the  ^t9il(  tberein  ipec^^e^*  H^if  aipw. 


It  WM  ibw  wdi  tii^t  the  »itfir«f»t  of  tbi  Plwitiffj  if 

any,  Iiad  not  yet  ripened  into  a  right  in  possesaion,  and 
therefore  that  the  bill  is  premature.  I  am  not  yet  per- 
suaded tbat  radi  it  the  ease.  It  may  be  afgned,  fhom 
AeA  v.  Qgr^weUy  that  an  agreement,  like  that  In  quea- 

tioni  i«  not  determwed  by  the  death  of  pm  of  the 
partiaa ;  iw  argument  whi<A,  in  pne  lanaai  is  unfavour^ 
able  to  the  Plaintiff.  But  if  that  eondunon  be  ad- 
.oiittedt  H  mn^  follQW  th^t  the  ggre^^nt  between  the 
partiii  binds  them  to  lell  at  the  proper  timej  whenever 
thai  ma^  be ;  and  the  question  whioh  I  have  eonstdered 
by  whether  the  attempt  ^t  partition  will  not,  If  carried 

OQti  eo  eompl^t^y  destoxiy  that  unity  and  entirety  pf 
intarest,  whioh  is  avaential  to  the  due  perfbrmanea  of 
the  original  eonttaet,  that  the  Court  is  bound  at  least  to 

preyf^t  it ;  pr  whether  that  mroumstancea  coupled  witli 
the  unqualified  denial  of  the  Plaintiff's  interest,  and  his 
aokud  exdusion  from  the  land,  is  not  sueh  a  determi- 
nation of  the  original  contract,  as  wiU  entitle  him  now 

to  an  iminediate  sala,    J  have  found,  however^  after 

giving  to  eaoh  bronoh  of  the  ease  the  best  consideration 
I  cans  po  great  difficulty  in  the  way  of  a  decision  foimded 
upon  itiis  secpnd  branch  of  it,  that  I  think  I  shall  best 
eensult  the  interests  of  both  parties,  and  the  justice  of 
the  case,  by  directing  such  issues  as  will  try  whether 
fiiqr  9ueh  an  agreement  as  is  alleged,  was  entered  into 
between  the  Plwitiff  and  M^Adamt  before  the  16th  of 
October,  1843 ;  and  if  such  an  agreement  was  made, 
whether  it  contained  the  term  excluding  the  Plaintiff 
from  any  voice  in  the  determination  of  the  time  for 
selling  the  land.  I  mention  the  16th  of  October,  1843, 
which  is  later  than  the  time  at  which  it  is  alleged  that 
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COCKSEDGE  v.  COCKSEDGE. 

A  BILiLj  bj  a  married  woman  and  her  father,  who 
was  also  her  next  friend,  against  the  husband  and  his 
asaigneea,  for  the  specific  performance  of  articles  for  a 
settlement,  entered  into  before  the  marriage,  such  articles 
providing  for  an  annuity  to  the  intended  wife,  in  the 
erent  of  a  separation  during  the  lives  of  the  husband 
and  wife.  The  articles  are  fully  stated  below  (a) ;  and 
also  in  Mr.  Simons'  Reports,  Vol.  14,  p*  244.  The 
cause  now  came  on  for  hearing, — 

Mr.  Tinney  and  Mr.  Tennant,  for  the  PlaintiiSl — 
The  present  case  is  distinguished  from  the  reported 
cases,  by  the  fact,  that  the  settlement  was  not  made  afler 
marriage,  but  was  entered  into  before  the  marriage;  and 
by  another  &ct,  that  the  husband  (under  whom  the 
asagnees  claim)  was  of  ftdl  age  and  sui  juris  when  he 
entered  into  the  contract,  and  the  Plaintiff  was  then  an 
infimt.  On  the  first  point,  the  marriage  having  been 
made  upon  the  faith  of  the  settlement,  if  the  Court  does 
not  carry  the  settlement  into  effect,  the  result  will  be, 
that  one  party  will  have  had  the  advantage  of  the  mar- 
riage contract;  aod  as  to  the  other,  the  contract  will  have 
failed:  for  by  withholding  its  aid  the  Court  does  not 
leave  the  parties  in  the  same  situation  in  which  they 
were  previously  to  the  contract;  nor  can  it  restore  them 
to  that  situation.  The  effect  of  a  decision,  that  the 
agreement  for  the  settlement  cannot  be  performed,  will 
be  dther  that  the  contract  has  been  a  fraud  upon  the 
wife,  or  that  it  has  been  entered  into  under  a  mistake  as 


27th  4  QOth 

Jime, 
Srd  July. 

Whether  an 
ante-noptial 
contract, 
whereby  the  in- 
tended haaband 
agreed  to  secure 
to  the  intended 
wife  an  annuity 
for  her  sepa- 
rate mainten- 
ance, in  the 
event  of  hit 
death,  or  any 
aeparatbn  tak- 
ing place  be- 
tween them 
during  their 
lives,  is  void ; 
and  if  not, 
whether  such 
contract  is  va- 
lid io  far  as  it 
is  intended  to 
secure  an  an- 
nuity to  the 
wife  in  case  of  a 
separation  or 
divorce  for 
any  cause;  or 
whether  it  is 
valid  to  the  ex- 
tent of  securing 
the  annuity  to 
the  wife  in  case 
of  desertion  by 
the  husband,  or 
divorce  without 
misconduct  on 
the  part  of  the 
wife ;  or 
whether  it  is 
valid  only  to 
the  extent  of 
securing  the 
annuity  to  the 
wife  in  the 
event  of  her 
surviving  the 
husband — 
qvare. 


(a)  Infra,  p.  402,  n..  Case  for  the  opinion  of  the  Court  of 
Common  Pleas. 
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to  the  law :  in  either  of  those  caaes,  the  wife  is  entitled 
to  have  the  settlement  rectified,  and  made  according 
to  the  intention  of  the  parties^  or  according  to  the  con- 
tract which  was  made  for  her  benefit,  to  the  ntmoet 
extent  to  which  it  cbn  be  lawAiUjr  ^xedixUsdi.    Tfaete  ire 
teasdiiB  for  the  belief  in  this  (oase.    Then^  what  iU^  A^ 
objections  ?    All  the  objection^  which  hitye  be^  nu«ed 
in  cases  of  deeds  tnade  stibseqiietitto  ihanlage,  are  mere 
dicta  When  applied  to  the  ease  of  fl  settlement  pA(»  to 
mailiage.    What  is  theire  utdawAil  in  A  fkther  absolntdy 
refliffliig  his  consent  to  the  miitriage  of  his  infant  diiugli* 
ter,  unless  the  pttoposed  husband  will  agree  to  settle  sD 
annuity,  for  her  separate  Use,  from  the  time  of  the  liikN 
riage,  so  long  as  she  lives  ?    And  if  the  husband  oon- 
iehts  to  these  terms,  but  Stipulates  that  so  loiig  as  the 
lady  shall  live  with,  and  be  mdintaltied  by  him,  the 
amiuity  shdl  not  be  payable,  and  the  ikther  agreed  to 
that  qnaliflcation,  what  U  there  still  to  make  the  contmct 
tmlawftd?    Hrnre  v.  tfoare  (a).    Why  may  not  pro- 
vision be  made  foif  lawfUI  dcpar&tion  in  case  of  mis- 
conduet  on  the  pati;  of  iht  husband  ?    Suppose  it  wM 
provided,  that  if  ftoth  ^y  cause  the  Wifb  shotild  bebome 
entitled,  by  the  decree  of  the  Ecclesiastical  Court,  to 
alimony,  that  alimony  should  be  Of  a  certdn  amount, 
and  be  secured  in  t  certain  mimner,  what  h  theiti  to 
make  such  a  provision  unlawfhl?    The  bbjection  of 
policy  does  not  apply,  for  the  contingency  which  is 
contemplated  can  only  happen  from  the  condu<it  of  the 
husband,  and  cannot  be  brought  about  by  th6  act  of  the 
wife,  for  whose  benefit  alone  the  pfovisibn  is  made. 
Why  may  not  the  fkther  in  thiid  nmnnet  gUard  himself 
against  the  possibility  of  having,  at  sotee  fhtur^  time, 
the  maintenance  of  Ids  mahied  daughter  cadt  upon  him? 
Rodney  v.  Chambers  (b).  Chambers  v.  Caulfield(e),   On 


(a)  2  Ridg.  P.C.268.         (b)  2  East,  297.         («)  6  £Mt|8i4. 


GABlfid  HI  chaKcery. 

thd  fieeohd  {kdnt,— ihat  of  the  inikney  of  the  Phdntiff 
At  the  time  of  the  contract, — ^the  Plaintiff  cldnis  the 
right  of  repudiating  any  port  of  the  proviaions  in  the 
articled  (if  an j  there  he),  which  fhnn  mistake  or  fVaud 
shall  not  be  capable  of  execution;  and  seeks  such  a 
decree  irom  the  Court  as  will  carry  into  effect  the 
artides^  so  fiur  as  they  lawfuUy  may  be  performed.  The 
Court  tnay  motdd  the  settlement  so  as  to  give  the 
Plaintiff  the  stipulated  provision  in  case  of  desertion  by 
the  husband,  or  any  other  separation  proceeding  from 
no  miseoiidtict  on  her  part. 

'Mt.  RomiUy  and  Mr.  Prenderffost,  for  the  Defendants. 
— llie  circumstances  that  the  settlement  in  this  case  was 
made  before  the  marriage,  and  that  the  Plaintiff  was  an 
infUnty  do  not  remove  the  legal  objections  to  the  con- 
tracty  or  give  it  validity.     l?he  policy  of  the  law  is 
opposed  to  deeds  providing  for  the  event  of  future  sepa- 
ration :  Durant  v.  lYf&y  (a),  Htndley  v.  tVestmeath  (J), 
Westmeaih  v.  fFestmeath{c),  WiUan  v.  Mushett{d)i  Jee  v. 
Thurlaw  (e).  In  Moore  v.  Moore  {J)j  which  was  the  sim- 
ple case  of  a  settlemeiit  of  £100  a  year  as  pin-money, 
for  the  separate  use  of  a  married  lady,  separation  not 
being  adverted  to  or  contemplated  by  the  settiement, 
Lord  Hardwiche  said,  '^  These  separate  maintenances  are 
not  to  encourage  a  wifo  to  leave  her  husband,  whatever 
his  behaviour  may  be ;  for  was  this  the  construction,  it 
would  destroy  the  very  end  of  the  marriage,  and  be  a 
public  d^triinent''  (^);  and  in  another  part  of  his  judg- 
ment on  the  same  case,  he  adds,  '*  I  am  afraid  these 
separate  provisions  do  often  occasion  the  very  evils  they 
are  intended  to  ptevent'*(A). 


(a)  7  Price,  677. 
\h)  6  B.  &  C.  200. 
(c)  Jae.  142. 
(<Q  3  B.  &  Adol.  743. 
(«)  2  B.  &  C.  551. 


(/)  1  Atk.  272. 

{g)  Id.  276. 

{h)  Id.  277.  ThefoUowing 
note,  of  a  case  signed  at  Lin- 
coln's Inn,  in  the  eariy  part  of 
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184S.  ^y  ^  subsequent  marriage,  the  parties  became,  with 

' — ' — '      reference  to  this  dauee,  ia  a  condition  analcvoiu  to  tbtt 

CoCKllDOB 

KtBPoa.     ^^  ^^^  jg^^  presents  a  some-  lived  aepsrat«  and  qtart  bma 

what  curioDS  example  of  the  each  other.  Thtit  S<mH«l  f^tat- 

operation  of  a  trust  for  the  se-  eit  Oreen,  without  the  coment 

psrste  use  of  a  married  woman,  of  tlie  Plaintiff,  had  entered 

eipecislly  when  compared  with  into  receipt  of  the  rents  and 

theol>Bervatiotuof  Lord^ord-  profitsof  the  settled  premises, 

tricke,  cited  above.  had  distrained  the    goods  of 
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of  persons  who^  after  a  post-nuptial  deed^  providing  for 
sepante  maintenance,  have  been  reconciled,  and  lived 


The  Plaintiff;  upon  affidavit, 
obtained  an  injunction,  (Nor. 
4th,  1830}»  restraining  the  De- 
kn^ajiif  Samuel  Francis  Chreen^ 
and  his  agents,  from  receiTing 
or  taking  any  proceedings  to 
recover  possession  of  the  mo- 
ney in  the  Savings  Bank,  or 
the  interest  thereof,  and  from 
taking  any  further  and  other 
proceedings,  hy  distress  or  other- 
wise, against  the  tenants  or  oc- 
cupiers of  the  pieces  or  parcels 
of  ground,  messuages  or  tene- 
ments, hereditaments,  and  pre- 
mises, or  other  the  trust  estaies, 
and  from  receiving  the  rents 
and  profits  thereof,  or  otherwise 
intermeddling    or    interfering 
with  the  trust  estates,  furni- 
ture, effects,  monies,  and  pre- 
mises ;  and  from  etmtin%tmg  in 
possession  of  the  house  and  pre- 
mises, No.  2,    Whiting-ttreet, 
until  answer  or  other  order. 

The  Defendant,  Samuel  Fran- 
CM  Green^  by  his  answer,  said, 
that  an  indenture  of  settlement 
had  been  executed  previous  to 
his  marriage  with  the  Plaintiff^ 
merely  to  obviate  the  interfer- 
ence of  other  persons,  but  that  it 
was  agreed  between  himself  and 
the  Plaintiff  that  after  the  mar- 
riage it  should  be  destroyed.  He 
said,  that  immediately  after  the 
marriage  he  had  entered  into 
possession  or  receipt  of  the 
rents  of  the  property ;  that  the 
property  had  been  rated  in  his 


name  in  the  parochial  books ; 
that  he  had  caused  distresses  to 
be  levied  on  tenants  for  non- 
payment of  rent;  and  that  he 
had  possessed  himself  of  the 
furniture  and  effects,  and  occu- 
pied the  house.  No.  2,  FF^tftn^- 
ttreetf  where  the  Pl^tiff  re- 
sided, with  her  consent  and 
concurrence ;  but  he  denied 
that  he  had  sold  or  disposed  of 
any  part  of  the  furniture  or 
other  property.  The  Defend- 
ant, after  putting  in  his  an- 
swer, moved  to  dissolve  the 
injunction. 

Mr.  Dixon^  for  the  motion, 
insisted  that  the  injunction,  in 
restraining  the  husband  from 
continuing  in  possession  of  the 
house  in  which  the  wife  resi- 
ded, and  from  interfering  with 
the  furniture  comprised  in 
the  settlement,  operated  as  a 
divorce  d  mensa  ei  thoro ;  and 
that  in  no  case  had  the  Court 
carried  a  trust  for  separate  use 
to  that  extent. 

Mr.j8iftoii,contr)^  cited  New- 
lands  V.  Paynter  (a). 

The  Vicb-Chancbllor  of 
England  said,  that  this  Court 
had  only  to  consider  whether  a 
trust  for  the  separate  use  of 
the  wife  was  created.  There 
was  nothing  unlawful  in  the 
settlement,  and  he  saw  nothing 
to  prevent  the  Court  from  pro- 
tecting the  interests  of  the  par- 
ties under  it.  If  the  injunction 
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(a)  Since  reported:  4  Myl.  &  Cr.  406. 
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together,  in  which  case  the  separaticm  deed  celises  to 
have  effect:  Lord  St  John  r.  Lady  8L  John  {a).  The 
Court  cannot  Beparate  the  provisions  which  may  be 
lawfulj  from  those  which  are  unlawfiil,  for  this  would 
be  to  make  a  new  C(»itract  between  the  parties: 
Shackett  v.  Boner  {b). 


In  Rodney  v.  Chambers  {c\  the  separation  which  was 
contemplated  was»  a  separation  to  take  place  with  the 
Consent  of  trtistees.  The  same  approbation  was  neces- 
sary under  the  deed  which  came  into  question  in  the 
case  of  Chambers  v.  Cav^field  (rf).  The  authority  of 
Hoare  v.  Hoare  (e)  has  been  denied :  Jones  V.  H*tttte{f). 


Judgment. 


The  VicE-CtiAKCELLOR,  without  expressing  any 
opinion  on  the  question^  directed  a  case  for  the  opinion 
of  a  court  of  law  on  the  several  points. 


Cue. 


Thwnat  Martin  Cocksed^e^  was  iD,  and  prior  to,  the  year  1897y 
and  has  ever  since  been,  and  now  is,  seised  of  certain  estatesy 
producing  a  net  rental  of  £400  a  year  and  upwards* 

Prior  to  the  I3th  day  of  September,  18S7,  a  marriage  being 
proposed  between  the  said  Thomas  Martin  Cocksedge  (who  was 
then  of  full  age)  and  Ann  Whale,  (who  was  then  under  the  age 
of  twenty-ohe  yeats),  in  consideration  of  the  said  intended  mar- 
riage, a  certain  indenture  or  articles  of  agreement  was  or  were 
duly  signed,  sealed,  and  delivered,  by  the  said  Thomas  Martin 


bad  the  efl^f  attribnted  to  It, 
a  question  which  he  could  not 
detettnine,  the  husband  would 
not  bb  without  his  ivmedy  In 
the  Ecclesiastical  CoUrt. 

Motion  refused,  with  costs* 
— iJgw.  MS, 


(a)  llVe8.5W. 

(5)  2  Bing.  N.  C.  634. 

(c)  2  East,  297. 

(d)  6  East,  241; 

(e)  2  Ridg.  P.  C.  SeS. 
(/)  7  Scott,  338.    Per  Lord 
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OfiMt^e  and  Ann  tFhak^  and  By  WiUitm  Whak^  her  fbtller, 
In  the  pi«Mnee  of,  tod  attested  by,  two  witnesses,  and  the  same 
were  aa  fbllows  (that  id  to  say),  AHicles  of  Agfeement  made,  in- 
tehddd,  cottclnded,  fthd  agreed  tipdn  this  Idth  day  of  September, 
18d7>  between  ThoMOS  Martin  Codksedge,  of  the  Mtrnnly  Bufy  St. 
JSdmontby  in  the  eonnty  of  Swffbtk,  Esquire,  of  the  first  part,  Ahn 
WhaiBy  daughter  of  WiUitm  fVhate,  of  Billericay,  in  the  county 
of  EgstXy  innkeeper,  of  the  second  part,  and  the  said  WiUiani 
tVhttie,  the  &ther,  of  the  third  part.  Whereas  a  marriage  is  in- 
tended to  be  shortly  had  and  solemnized  between  the  said  Thomas 
MtHrHn  Cocktedge  and  the  said  Ann  Whale;  and  whereas,  in  con- 
templation of,  and  in  negotiation  of,  the  told  intended  marriage, 
it  has  been  proposed  and  agreed  by  and  between  the  said  parties, 
that  he,  the  said  Thomds  Martin  Cothedgcy  should  and  wonld 
Gonfitm  to  the  said  Ann  Whale  an  adequate  annual  sUm  hs  and 
for  the  maintenance  of  her,  the  said  Ann  Whale^  to  be  enjoyed  by 
her,  the  said  Ann  Whale,  independently  of  all  control  of  him,  the 
said  Thomas  Martin  Coeksedge,  in  the  event  of  any  separation 
taking  place  between  the  said  Thomaa  Martin  Cochsedge  and  the 
said  Ahn  Whdte  during  their  lived;  or  in  clause  the  said  Ahn  Whale 
shoiild  suirviVd  him,  the  said  7%<ma8  Martiti  Gockiedge,  to  be  en- 
joyed by  heir,  the  said  Ann  Whah,  during  her  natural  lifb,  free 
from  the  control  of  any  future  husband.  Now  this  indenture 
witneaseth,  that  for  and  in  consideration  of  the  said  intended 
marriage,  he,  the  said  Thomas  Martin  Cocksedge,  for  his  heirs, 
executors,  and  administrators,  hath  covenanted,  promised,  and 
■greed,  and  doth  hereby  covenant,  promise,  and  agree,  with  and 
te  the  said  WilUam  Whale^  the  flither  of  the  said  Ann  WhaU 
(who  is  ah  itifant^  under  the  age  of  twerity-one  years),  that  he, 
tlie  aaid  Thoikas  Martin  Ooekiedge,  shall  and  will,  immediately 
after  the  aolemniaation  of  the  said  intended  marriage^  or  so  soon 
afterwards  as  eonreniently  may  be  after  such  solemnisation, 
make  and  execute  an  effectual  settlement  in  the  law  in  favour  of 
tile  aaid  Ann  Whale^  and  thereby  to  secure  to  the  said  Ann 
WhUe  lia^ment  of  the  annual  sum  of  £4001  to  be  paid  to  her  b  jr 
equal  quarterly  payments  on  the  four  usuid  quarter-days  in  the 
year ;  and  in  the  event  of  the  death  of  the  said  Thomas  Martin 
Ctdtndge^  or  any  separation  taking  place,  the  first  payment 
thereof  to  be  made  on  the  first  of  such  days  then  next  following 
the  occurrence  of  such  event,  and  to  be  free  from  the  debts,  con- 
trol, or  engagements  of  any  future  husband,  but  the  receipt  of 
her,  the  said  Ann  Whale,  to  be  a  sufiicient  discharge  for  the  same, 
without  her  said  husband  (if  any)  joining  therein;  and  that  he, 
the  said  Tkomxu  Martin  Ceektedge^  shall  thereby  chai^ge  with  the 
payment  thereof  some  one  of  the  estates  of  him,  the  said  Thomas 
Mmfin  Ooeki§dge,  of  ample  value,  held  by  him  in  fee  simple ;  and 
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also  that  he,  the  6ud  Tkomat  MarHn  Ooduedge^  shall  hy  deed 
create  a  term  of  1000  years  in  such  freehold  estate  to  the  trustees 
of  such  settlement^  one  of  which  it  is  hereby  agreed  shall  be  the 
said  WilUam  Whale^  with  full  power  to  them,  the  said  trustees, 
in  the  event  of  non-payment  of  the  said  sum  of  400/.  at  the  days 
and  times  and  in  manner  aforesaid,  to  mortgage  or  sell  the  same, 
for  the  purpose  of  satisfying  such  annual  payment,  and  with  all 
other  usual  powers,  provisoes,  conditions,  and  covenants.  And 
the  said  Thomoi  Martin  Cock$edge  doth  also,  in  manner  aforesaid, 
covenant,  promise,  and  agree,  with  and  to  the  said  WUUam 
WhaUy  that  for  the  purpose  of  carrying  into  effect  thb  agree- 
ment, he,  the  said  Thomas  Martin  Coetsedge^  shall  and  will,  at  all 
times  hereafter,  make,  do,  and  execute,  all  such  acts,  deeds^ 
matters,  and  things,  as  shall  be  necessary,  and  shall  be  required 
by  the  said  William  Whaky  by  and  with  the  advice  of  his  coun- 
sel in  the  law.  In  witness  whereof  the  said  parties  to  these  pre- 
sents have  hereunto  set  their  hands  and  seals,  the  day  and  year 
first  above  written. 


Shortly  after  the  time  when  such  articles  of  agreement  were 
so  signed  as  aforesaid,  the  said  Thomas  Martin  Cocksedge^  and  the 
said  infant,  Ann  WhaUy  were,  (with  the  consent  of  the  said  WU" 
Ham  Whale),  duly  married. 

The  said  infant  has  since  attained  her  age  of  twenty-one 
years. 

In  the  month  of  December,  1843,  the  said  Ann  Coek$edge,  by 
the  said  William  Whale,  as  her  father  and  next  friend,  and  the 
said  William  Whale^^ed  their  biU  in  her  Majesty's  High  Court 
of  Chancery  in  Westminsier,  against  the  siud  Thomas  Marlm 
Coeksedge  and  another,  as  Defendants,  which  bill  was  afterwards 
duly  amended ;  and  it  was  thereby  prayed  (amongst  other 
things)  that  the  said  articles  of  agreement  might  be  spedficaUy 
performed  and  carried  into  execution  under  the  direction  of  the 
Court.  The  said  cause  came  on  to  be  heard  on  the  90th  day  of 
June,  1845,  before  his  Honor  the  Vice-Chancellor  Sir  Jamts 
Wigram,  when  his  Honor  was  pleased  to  order  that  a  case 
should  be  made  for  the  opinion  of  the  judges  of  her  Majesty's 
Court  of  Common  Pleas,  and  that  the  questions  upon  that  case 
should 


First,  whether  the  covenant  contained  in  the  said  articles  is 
or  is  not  altogether  void;  and  if  not, 

Secondly,  whether  the  covenant  or  agreement  In  the  said  ar- 
ticles contained,  for  making  and  executing  a  settlement  in  favour 
of  the  said  Ann  Coeksedge,  is  or  is  not  void,  so  Dir  as  it  puiports 
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to  bind  the  sftid  Tktfmtu  Marim  Codt$edg€  to  seenre  to  tha  wM 
Amm  Oo€i$edge  the  aumal  soin  of  40(V.y  in  the  event  of  her  lor- 
▼iTing  him. 


r,  whether  the  nid  oorenant  or  agreement,  so  far  is  it 
pmporte  to  bind  the  eaid  Ihomtu  Marim  Ooekaedge  to  seenre  the 
annual  somof  400/.to  the  said^iMi  CoeiMet^  in  the  event  of  anj 
separation  taking  place,  is  or  is  not  altogether  void;  and  if  not, 


Fourthly,  whether  the  said  Tkomat  Martm  Coei$edg€  wonld 
be  liable  «t  law  under  the  said  covenant,  upon  the  event  of  the 
said  Tkomat  Martin  Coektedge  and  Aim  Codaedge  ceasing  to  co- 
habit aa  man  and  wife  for  any  canse;  and  if  not, 

Fifthly,  whether  the  said  Thomoi  Martm  Coek$edgt  would  be 
liable  at  law,  under  the  said  covenant,  to  secure  to  the  said  Afm 
Cacitedge  the  annual  sum  of  40(V.,  upon  the  event  of  the  said 
2%oma9  Martm  Chekiedge^  without  lawful  cause,  deserting,  or 
refusing,  or  ceasing  to  cohabit  with  the  said  Ann  Cockiedge;  and 
if  not. 

Sixthly,  whether  the  said  Tkoma$  Martm  Coek$ee^  would  be 
liable  at  law,  under  the  said  covenant,  to  secure  to  the  said  Ann 
Oodttedge  the  annual  sum  of  4001.  upon  the  event  of  a  separation 
by  sentence  of  divorce  d  mmsa  et  filoro^  by  a  court  of  competent 
jurisdiction,  such  sentence  not  being  founded  on  any  ofFience  or 
misconduct  of  the  said  Ann  Coek§edge. 

Seventhly,  whether  the  said  Thmoi  Martm  Coekiedge  would 
be  liable  at  law,  under  the  said  covenant,  to  secure  to  the  said 
Ann  Cockiedge  the  annual  sum  of  400^.  upon  the  event  of  the 
said  Ann  CoekBedge^  without  lawful  cause,  deserting  or  refusing, 
or  ceasing  to  cohabit  with  the  said  Thomai  Martin  Cock99dge; 
and  if  not, 

E^hthly,  whether  the  said  Thcmai  Martin  Coekaedge  would 
be  liable  at  law,  under  the  said  covenant,  to  secure  to  the  said 
Ann  Coek$edge  the  annual  sum  of  400/.  upon  the  event  of  a  sepa- 
ntion,  by  sentence  of  divorce  d  mema  et  tkoro,  by  a  court  of 
competent  jurisdiction,  such  sentence  being  founded  on  the  mis- 
conduct of  the  said  Ann  Oodt$edge. 
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The  case  has  not  been  aigued  at  law. 
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2Qa  JoMMiy,  SHREWSBURY  v.  HORNBY. 

and  S$k  May. 

A  bequert  for     xilCHARp  COOKE,  bj  hifl  wOl,  dated  the  Slat  of 
of^uSulSr     August,  1837,  after  givipg  hia  wife  ft  govenimwt 

J2J2bl^31d  *^^*y  of  300i  for  her  life,  appointed  ThomM 
and  the  tnist  Ifornby^  the  treasurer  of  the  Unitarii^  AssociattQiiy  or 
ctfried  into  ex.  the  treasufpr  of  such  aesociatiou  for  the  tim^  ))eiqg» 
ecution^  trustee  of  that  annuity,  with  »  request  that  he  and  his 
statemeni.  eommittee  would  give  to  the  Unitarian  chapel  at 
Devonport  lOOil  a  year  during  the  oontipvwoe  of  the 
mi  annuity*  and  th^t  the  remaining  20QL  a  year 
might  be  applied,  in  sums  of  SO/,  annually,  to  the 
assistance  of  respectable  Unitarian  congregations  who 
stood  in  need  of  it  Aft;er  some  other  bequests,  charged 
on  his  leasehold  property  at  Bath,  the  testator  gave  the 
said  leasehold  property  to  the  said  Tliomas  ffoniiy,  !n 
trust  for  hiipself  and  tbci  committ^  of  th^  UnitWKn 
Association,  to  be  eonverted  into  money  aa  soon  as 
convenient,  and  the  produce  to  be  applied  in  supporting 
<'a  Unitarian  missioniuryt  on  soinething  like  tb^  plan 
of  the  late  excellent  missionary,  Mr.  Wright.  Should 
those  Unitarian  bequests  be  attacked  as  illegal,  or 
should  they  be  declared  void,''  then  all  the  testator  hsd 
given  to  the  Unitarian  Association  he  gave  to  the 
Plaintiff,  her  sister,  and  their  children^  as  therel)y 
(Urected, 

The  bill  submitted,  that  not  only  was  the  bequest 
of  the  leasehold  estate  for  charitable  purposeci  yoidi  bnt 
doubts  had  arisen,  '^  whether  the  other  bequests  for 
the  benefit  of  Unitarians,  and  for  a  Unitarian  chapel. 
Unitarian  congregations,  and  a  Unitarian  missionary, 
were  not  illegal  and  void,  as  being  gifts  to,  or  for  the 
benefit  of,  or  to  promote  or  encourage,  a  religious  sect 
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who  impiign  ai)4  ^eqy  the  doctrine  of  the  Tiinity 
mSi  the  Qodh^  of  Qhrist," 

Tb9  D€|feDd%pt  ffambj/  hy  his  wawe?  wdi  th»1e» 
P%?*  tlwt  the  gift  of  the  l^fweholfi  property  for  tb^ 
Unitarian  mission  was  void  under  the  mor^i^pf^i^  fipti 
he  Babmitted  that  there  was  no  reasonable  ground  for 
holding  or  considering  the  bequests  for  Unitarian  ob- 
jects ill^al  or  void  for  the  reasons  stated  in  the  bill, 
or  justifying  any  doubt  or  question  to  that  effect ;  and 
that  the  bill  ought  not  to  have  raised  any  such  doubt 
or  ^ueQtiont 
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Mf.  Mamilfyy  fbr  the  Plaintiff. 

Mr.  Sehomherg  argued  that  the  bequest  far  the 
purpose  of  propagating  or  teaching  Unitarian  doctrines 
was  illegaL  In  the  ease  of  the  Attorney-General  y. 
SSu>^{a)  the  question  did  not  distinctly  arise;  and 
there  was  nothing  in  that  case  to  establish  the  validity 
of  such  a  gift.  It  formed  the  sixth  question  propped 
to  the  judges  on  that  occasion  {b\  but  the  answers  to 
the  other  points  by  several  of  the  judges  rendered  the 
answer  to  that  question  unnecessary.  The  legality  of 
such  gifts  has  been  doubted  by  the  highest  authority: 
Attorney^ General  v.  Beanonlc).  The  gift  over,  in 
ease  of  the  charitable  disposition  being  void,  therefore 
took  eflbcti  JDe  Themmines  v.  De  Bonneval{d), 

Mx*  Spencet  Mr.  ^vans,  wd  Mr.  Faber,  for  other 
parties. 

Mr,  fFray,  for  the  Attorney-General. 


Arguu^f, 


(a)  11  Sim.  592. 

(b)  See  11  Sim.  G16. 


(c)  9  Mer,  853. 

(d)  5  RvipB.  288. 


SBuw»oi>T  ***  Govemment  annuity  of  300/.  to  the  Defendurt 
■■  Thonuu  Harubt/,   upon   the   tnieta   mentioned  in  the 

will,  enbjeot  to  the  life  interest  given  to  the  wuioir, 

was  a  valid  beqaest,  and  ought  to  be  carried  into 
ezecatioQ. 


iSt/j!L  nOLE  V.  PEABSE. 

^-.  g-  i?J  c.  Under  oq  indenture  of  lease,  dated  the  lOth 
KS^nciCT  of  March,  1823,  granted  by  the  Bi^op  of  EieUr, 
^^^^^Hi^  Margaret    Souiheomb,    Lemt    Southcomb,    and   /AyA 

^Jf:  *** NorthcoU,  were  seieed  to  them,  and  their  heirs  and 

thi  expintloii  aasignfl,  of  the  manor  of  Bishopt  Nymj^oa,  in  the 
county  of  Devon,  for  the  lives  of  Arm  Lcunt  NortheoU, 
William  Hole,  and  Lewu  SoaiAemnb,  and  of  the  nil- 
vivors  of  them,  aabject  to  the  rents  and  conditioDs 
therein  mentioned.  By  an  indenture  dated  the  16th 
of  April,  1823,  the  said  lessees  covenanted  and  agreed 
to  stand  sdsed  of  the  manor  in  trust  as  to  three  nn- 
***  ^^^Uk?"  ^'^^'^  eighth  parts  to  the  use  of  or  in  trust  for  Margant 
intereatinthe  SouAcomb,  her  heirs  and  assigns;  as  to  one  outer 
n^wttotba  Undivided  eighth  part  to  the  use  of  or  in  trust  for 
S^ddw""  ^^'"^  Soutkcomi,  his  heirs  and  assigns;  and  as  to 
baring  appoint,  the  remaining  four-eighth  parts,  to,  upon,  and  for 
hii  executor.  Bucb  uscs,  trusts,  and  purposes,  as  were  declared  by 
S^wHf^".'  the  wiU  of  Atin  Southcomb,  deceased,  and  which  truflts 
■tintiiiKW  _ 

title  of  RtuiC.  to  the  Bunor,  wu  mlneqDeDtlr  impCKdied,  end  pending  the  tnil  of 
tbelr  right  to  the  manor,  thn  were  anal>le  to  grant  the  cop;  of  ooDit.roU  aeoordinf  to  w 
agreement.  JV.  tbempon  brooght  three  Mveral  actiont,  npon  the  bond,  agiiixt  ^}* 
Plaintiff,  B.  end  C.  retpectiTdr.  The  Plaintiff,  B.  and  C.  entered  into  a  contolid^boB 
mle,  wherebj  thin  all  conaented  to  be  bound  b;  tlie  Terdict  in  one  of  the  actiaiu-  !>■' 
Plaintiff  then  llled  hii  bill  againrt  B.,  C.  and  M.  for  a  ipeeiflc  perfbmatice  of  tbe  contnct 
bf  B.  and  C,  and  to  reatrain  the  action  brought  hj  M-  i—Ueld,  that  the  qDOtkiD  w 
againat  If.  wu  the  aame  both  at  Uir  and  in  oiDitT,  and  that  after  haTing  amMOilt^  "■,  ^ 
~  .  ..~        ..       .         tin  theanit,  andtbeWI 


bonnd  hj  the  rerdict  in  the  action,  the  Pluntiff  coold  n 
wa« diMniaaed withont prejndice  toauirq' 
the  FUatlff,  B,  and  C,  the  obUgort  hi  th 


wa«  diMniaaed  withont  prejndice  to  auir  qneition  of  contribution  or  indenni^  •■ 
■     -  ■ ■  ~ iDtheb     ■ 
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were  tor  the  separate  use  of  Ann  Lewis  Northcote 
ibr  her  life,  with  remainder  for  such  persons  as  she 
should  by  deed  or  will  appoint;  remainder  in  default 
of  appointment  in  trost  for  the  heirs,  executors,  &c.  of 
Ann  Lewis  Northcote.  Margaret  Southcomb,  by  her  will, 
dated  in  October,  1823,  devised  her  three  eighth  shares 
of  the  manor  in  trust  for  Susanna  Southcomb, 


1846. 
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In  August,  1832,  Hugh  Northcote^  and  Ann  Lewis  his 
wife,  Lewis  Southcomb,  and  Susanna  SouthcoTnb,  con- 
tracted with  Tliomas  Maunder,  in  consideration  of  the 
sum  of  £210,  to  grant  unto  Thomas  Maunder,  after 
the  determination  of  the  widowhood  estates  of  Fanny 
HiU,  and  Mary  Rodd,  widows,  then  subsisting  thereon, 
a  copy  of  court  roll  of  the   manor  (according  to  the 
custom)  of  the  grist  mills,  and  premises,  called  Bish 
MiUsy  and  Bish  MiU  Cottages,  held  of  the  manor,  for 
the  Uvea  of  Thomas  Maunder  and  George  Maunder, 
and  of  the  survivor  of  them ;  and  as  a  security  for  the 
performance  of  such  agreement  Hugh  Northcote,  and 
Ann   Lewis  his   wife,    Leuns  Southcomb  and  Susanna 
Southcomb    severally   made,    executed,    and    gave   to 
Thomas    Maunder   their    bond,    dated    the    17th    of 
August,   1832,  whereby  they  severally  bound   them- 
selves,  their  and  each  and  every  of  their  bcirs,  ex* 
ecutors,   and  administrators,  unto    Thomas  Maunder, 
his  executors,  administrators,  and  assigns,  in  the  sum 
of  £800,  with  the  condition,  that  if  Hugh  Northcote, 
and  Ann  Lewis  his  wife,  Lewis  Southcomb,  and  Susannah 
Southcomb,  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  and  all  others  lawfully  claiming  by, 
from,  imder,  or  in  trust  for  them,  or  any  or  either  of 
them,  should  within  six  months  next  after  the  expira- 
tion of  the  widowhood  estates  of  Fanny  Hill  and  Mary 
Rodd,  grant  tmto  Thomas  Maunder,  his  heirs,  executors, 
administrators,  or  assigns,  a  copy  of  court  roll  of  the 
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manOT  Oi  auhopt  Mympum,  oi  tbe  bbuI  gnst  muu,  cot- 
tages, and  premiaee,  for  the  lives  of  Thomas  Maunder  tod 
George  Maunder,  and  tbe  survivor  of  them,  and  suftr 
any  widow  or  widows  of  tlt^n  to  hold  and  enjoy  the 
Baid  premises  for  their  widowhoods^  dien  tbe  Biid 
obligation  to  be  vmd,  or  otherwise  to  ranaln  in  Aill 
force. 

By  indenturea  of  lease  and  release  of  the  28th  and 
29th  of  September,  1836,  duly  acknowledged,  Sugk 
Nortkcote  and  Ann  Lewit  bis  wife,  in  oonmdention 
of  £4500,  released  and  conveyed  their  four  eighth  porls 
of  the  manor  to  the  use  of  Lewit  Southeanb,  for  lU 
tbdr  estate  therein  created  by  the  Bud  indentore  of 
lease  of  1823,  eobjeot  to  the  agreement  aad  bond  en- 
tered into  with  and  given  to  Tkoauu  Maunder,  and  all 
other  agreements  and  bonds  entered  into  with  awl 
given  by  tl>e  Bud  parties,  for  granting  copies  of  ooort 
roll  of  ten^nents  holden  of  the  manor.  And  Leuu 
Soutkeomb  thereby  covenanted  to  indemnify  Bugh 
Nortkcote  and  Arm  Leteu  liis  wife,  and*  so  far  as  hi8 
estate  and  interest  in  the  manor  should  enable  him, 
to  complete  and  give  effect  to  the  agreement  and 
bond  entered  into  with  and  given  to  Thmaaa  Maunder, 
and  all  other  agreements  and  bonds  for  granting  coioes 
of  court  roll  according  to  the  custom  of  the  manor. 
By  indenture,  dated  in  March,  1838,  Lewis  SouA- 
comb  conveyed  the  manor  and  premises  to  /.  G.  Pearit 
and  others,  tbeir  Yuan  and  assignB,  upon  trust  lo^ 
certain  creditors,  and  subject  thereto  upon  trust  for 
Lewis  Sauthcomb,  bis  bdrs  and  asogns.  Hi^h  North- 
cote  survived  Ann  Lewis  his  wife,  and  died  in  July,  lA^flt 
having  appointed  the  Fhuntiff  his  executor. 

Fanny  HiU  survived  Mary  Rodd,   the  other  cestui 
que  vie  of  the  grist  mills  and  premises,  and  died  id 
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Augusty  1842.  ThcmoM  Maunder  thereupon  appl 
for  the  performanoe  of  the  contract  for  the  gr 
of  the  copy  of  court  roll  of  such  premises.  The  o 
tract  not  being  performed,  Thoma$  Maunder ^  in  F 
nuuy,  1844,  brought  three  actions  of  debt  upon 
bond, — against  the  Plaintiff,  as  the  executor  of  U\ 
NoTthcote,  and  against  Leuns  Somthcomb  and  Susa^ 
Sautheamb.  The  three  actions  were  consolidated,  b, 
Judge's  order,  made  the  1st  of  March,  1844,— 
proceedings  in  the  actions  against  the  Plaintiff  i 
Lewis  Sauihccmb  being  thereby  stayed  until  after 
trial  of  the  action,  Susaima  Soutkcamb,  the  Plain  I 
and  Lewie  Sauiheamb,  thereby  undertaking  to  be  boii 
by  the  verdict  in  such  actions ;  but  Thomas  Maun ; 
the  Plaintiff  in  such  actions,  was  to  be  at  libert ' 
proceed  against  the  Plaintiff  and  Lewis  Sauihcomi . 
he  should  think  fit 

The  bill,  which  was  filed  against  the  parties  to 
creditors'  deed  of  March,  1838,  and  Lewis  SoutJu ; 
and  Susanna   Southcambf    and    also  against    The : 
Maunder,  changed,  that  the  other  Defendants,  before 
execution   of  the  deeds  of  1836  or  1838,   had  n<  i 
of  the  agreement  to  grant  the  copy  of  court  rol 
Thomas  Maunder,  and  also  of  the  bond  for  the    i 
fonnance  of  the  agreement;  and  the  bill  prayed 
the  Defendants,  the  parties  to  the  deed  of  1838,  n  | 
be  decreed  to  grant  the  copy  of  court  roll  of  the  |  ' 
mills  and  premises  to  the  Defendant,  Jliomcu  Mau  : 
pnrsuant  to  the  agreement,  and  that  the  Defend  i 
Susanna  Southcomb  and  Leuris  Southcamb,  might  : 
be  decreed  to  make,  or  procure  to  be  made,  the  i 
grant  on  their  parts,  and  as  to  their  interests  ii 
manor;  and  that  Thomas  Maunder  might  be  de   ' 
to  accept  such  grants,  and  might  be  restrained    i 
proceeding  in  the  action  upon  the  bond. 

ff2 
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The  Defendants  Pearse  and  others,  the  parties  to  the 
deeds  of  March,  1838,  denied  notice  of  the  agreement 
or  bond.  The  Defendant  JTunnas  Maunder  said  he 
had  sustained  damages  bj  the  non-performance  of 
the  agreement,  haying  been  unable  to  obtain  the  1^ 
estate,  or  recover  rents,  or  grant  leases  of  the  premises. 
The  answer  of  Maunder  also  stated^  that  he  had  re- 
covered in  the  action  upon  the  bond.  It  also  appeared 
by  the  answers,  and  evidence,  that  the  Bishop  of  Exeter^ 
by  his  steward  or  agent,  had  entered  into  possesdon  of 
the  mills, — ^that  the  Defendants  were,  owing  to  a  dis- 
pute with  regard  to  their  title  to  the  manor,  or  to  the 
absence  of  such  title,  unable  to  grant  the  copy  of  court 
roll  according  to  the  agreement  with  Maunder;  and 
that  a  suit  was  pending  in  this  Court,  in  which  the 
title  of  the  Defendants  to  the  manor  under  the  lease 
was  in  question  as  between  them  and  the  Bishop. 


Argument.  Mr.  Romilly  and  Mr.  Sandys,  for  the  Plaintiff,  con- 
tended that  the  executor  of  Hugh  Northcate,  who  was 
one  of  the  obligors  in  the  bond,  had  a  right  to  sue  the 
other  vendors,  who  were  parties  with  Hvffh  Northcate 
to  the  agreement  of  August,  1832,  in  order  to  enforce 
the  specific  performance  of  that  agreement,  and  by  that 
means  to  be  relieved  from  the  obligation  to  Maunder. 
They  cited  Fletcher  v.  Stevenson  {a). 

Mr.  Rogers,  for  the  Defendants  Pearse  and  others, 
parties  to  the  deed  of  March,  1838 ;  Mr.  Crawford, 
for  the  Defendant  Lewis  Southcomb ;  Mr.  Tinneif  and 
Mr.  S^ed,  for  the  Defendant  Susanna  Southcomb;  ^^ 
Mr.  Teed  and  Mr.  Dickinson,  for  the  Defendant  Thiram 
Maunder. 


(a)  3  Hare,  800. 
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The  Defendants  contended,  that  the  Plaintifi'  was  not 
entJUed  to  the  relief  asked,  and  that  the  bill  ought  to 
be  dismissed :  that  the  Fluntiff  had  not  that  interest 
in  the  contract  which  would  entitle  him  to  soBtain  a 

suit  foritsepecificpGifonnBnce: t.  Watfordia).     It 

speared,  moreover,  that  the.  Defendants  were,  at  least 
until  the  termination  of  the  suit  in  which  thor  title 
waa  in  question  «a  between  them  and  the  bishop, 
unable  to  gnmt  the  cof^  of  court  roll  according  to 
the  agreement  In  such  a  case,  if  the  Pbdntiff  had 
been  made  liable  under  the  bond,  notwithstanding 
the  agreement  of  the  Defendants  wholly  or  partiallj 
to  indemnify  him  agunst  such  liability,  be  might  be 
entitled  to  relief,  as  agunst  the  persons  bound  by  that 
agreement, — but  relief  of  that  nature  was  not  q)e<n- 
fically  sought  in  this  suit ;  and  could  not  be  given  un- 
der the  genera)  prayer,  where  the  specific  relief  asked 
was  of  another  description :  Hiem  y.  MiU(b),  Soden  r. 
Soden(c).  The  pluntififs  right,  if  any,  was  to  an  in- 
deumity  agtunst  the  bond,  and  not  to  specific  perfonn- 
aooe  of  the  contract. 

Mr.  Bomilfy  said,  the  intention  of  the  Pbdntiff  in 
entering  into  the  consolidation  rule  was,  to  bind  himself 


Fbami. 


1846.  ri^t  to  draw  into  this  Court  the  qaeetioii,  whether 
Hols  the  vendorB  could  make  a  title  or  uot  All  1  ea.y  ia, 
that,  admitting  the  jurisdiction  of  this  Court  to  tiy  tbe 
question  of  title  or  no  title, — the  question  was  a  iegal 
question,  and  one  proper  to  be  tried  at  law.  It  was 
the  same  question  in  both  Courts.  In  this  state  of 
things,  three  actions  were  brought  hj  the  Defendao^ 
and  the  bill  was  filed  in  this  Court,  but  no  injunctim 
was  applied  for  to  stay  the  trial  at  law, — nor  even  to 
stay  execution,  except  as  to  the  dngle  action  against 
the  Plaintiff.  On  the  eontrary,  the  Plaintiff  consented 
to  be  bound  by  the  verdict  in  the  action  gainst 
Susanna  Soutkcomb.  After  thus  consenting  that  the 
case  should  be  tried  at  law,  and  after  the  trial  at 
!aw,  I  tfaiuk  the  administrator  of  one  of  the  vendon^ 
who  has  no  interest  in  the  specific  performance  of  the 
contract,  except  as  a  means  for  amending  the  damages 
to  which  the  estate  of  the  deceased  is  otherwise  liable 
is  not  entitled  to  insist  in  this  Court  upon  the  l^al 
question  being  tried  over  again. 

In  dismissing  the  hill,  I  shall  decUre  that  the  order 
is  to  be  without  prejudice  to  the  question,  whether  the 
Plaintiff  is  liable,  as  between  himself  and  vendors,  to 
contribute  to  the  damages  recovered  by  Mawtder  in 
the  action. 


DAWSON  r.  PAVER. 

M.  HE  Plaintiff  waa  die  owner  of  the  manor  of  Os^m 
and  of  lands  in  the  tovn^p  of  OMgodby,  in  the  cou 
of  York.  He  towoehip  of  CHffe-cum-Lund  adj>: 
the  township  of  Otgo^y  on  the  east.  An  ancient  dn 
or  watercourse,  in  the  township  of  Osgodby,  ran  f : 
and  through  the  PUintiff's  huids,  in  two  hranches,  wl  i 
met  in  CHffe  Common,  in  the  township  of  CUffe-c  \ 
Ltmd,  and  thence  ran  in  an  easterly  direction  thrc  i 
the  latter  township,  and  the  a^oining  townshij 
StnM  Duffield,  continnii^  for  some  miles  further  i 
it  emptied  itself  into  the  river  Denomt. 

By  an  Act,  intituled  "  An  Act  for  incloong  L 
in  the  Township  of  CHffa-cum-Lund,  in  the  Parii  i 
Hemingbrottgh,  m  the  East  lUding  of  the  Count 
York,"  (wtuch  received  the  royal  assent  on  the  31  i 
May,  1843,)  rotating  that  there  are  within  the  towi  i 
of  CUffe-eKm-LHnd,  divers  open  and  common  fields  i 
divers  oommone  and  waste  lands,  and  divers  inc  i 
lands  and  homesteads ;  renting  also  the  title  or 

tkamt  to  Mt  out  tnd  m«k«  ndi  ditcbe*,  «i 
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1847.  of  the  Lord  Bishop  of  Ripan,  and  other  proprietors  o£ 
manors  and  lands  within  the  township;  and  that  the 
said  open  and  common  fields^  and  the  said  commoxis 
and  waste  lands^  are^  in  their  present  state,  incapable 
of  any  considerable  improvement,  and  it  woidd  be  of 
great  advantage  to  the  proprietors  thereof,  and  persona 
interested  therein,  to  have  the  same  divided  and  in- 
closed, and  specific  parts  thereof  aUotted  to  the  pro- 
prietors thereof^  to  be  held  in  severalty,  and  all  rights 
of  common  therein  extinguished,  but  that  the  purposes 
aforesaid  cannot  be  effected  without  the  authority  of 

S€ct.  1.  Parliament,  and  enacting  that  the  Greneral  Indosure 
Acts,  41  Geo.  3,  c.  109,  and  1  &  2  Greo.  4,  c.  23^  shall, 
so  far  as  they  are  applicable,  be  deemed  to  be  a  part  of 
this  Act,  proceeds, — 


Sect.  2.  "  And   be  it  enacted,   that    Christopher  Paver,   of 

Peckfieldy  and  Makin  Durham,  of  Thame,  both  in  the 
West  Riding  of  the  said  coiuty,  and  their  successors 
for  the  time  being  to  be  elected  or  appointed  in  manner 
hereinafter  mentioned,  shall  be  commissioners  for  carry- 
ing this  act  and  the  said  recited  acts  into  execution; 
and  it  shall  be  lawful  for  the  commissioners,  and  they 
are  hereby  required,  to  divide,  allot,  and  inclose  the  said 
open  and  common  fields,  and  the  said  commons  and 
waste  lands,  in  the  said  township  of  Cliffe-^um-Lund, 
according  to  the  regulations  and  provisions  contained 
in  the  said  recited  acts,  and  this  act" 


SteL  27.  **  And  be  it  enacted,  that  it  shall  be  lawful  for  the 

commissioners  to  set  out  and  make  such  common  ponds, 
ditches,  watercourses,  tunnels,  banks,  and  bridges,  of 
such  extent  and  form,  and  in  such  situations  as  they 
shall  deem  necessary,  in  the  lands  to  be  inclosed,  and 
also  to  enlaige,  cleanse,  or  alter  the  course  of  and 
improve  any  of  the  present  ditches  or  watercourses, 


faonlcB  or  bridges,  aa  well  in  and  over  the  same  1 
u  also  in  any  ancient  incloeures  or  o^kt  lands  vi 
the  Bud  township,  aa  the  comnuauoners  ehall 
neoesBaiy,  (making  such  Batiafaclion  to  the  propr 
of  BQch  ancient  inclosurcfl  or  lands  for  the  damage 
thereby  as  the  commisaioners  shall  think  just,)  aE 
en>enses  of  making  and  enlazging,  altering,  and  cl 
ing,  such  pcMids,  ditches,  watercourses,  tunnels,  I 
and  bridges,  when  the  same  shall  be  first  done  ii 
snance  of  this  act,  if  not  otherwise  provided  for, 
be  raised  by  the  oommissionerB  in  the  same  mant 
the  other  expenses  of  carrying  this  act  into  execi 
but  all  such  ponds,  ditches,  watercourses,  tnnnels,  I 
and  bridges,  shall  at  all  tames  afterwards  be  re] 
cleansed,  and  maintained  by  such  persons  and  ij 
manner  as  the  commisffioners  shall  by  their 
direct^  provided  that  no  watercourse  be  diver 
tamed  without  the  consent,  in  writing,  of  the 
from  whose  lands  the  same  may  be  diverted, 
the  persons  into  whose  lands  the  same  may  be  i 
or  to  the  pr^adice  of  any  person  interested  ii 
watercourse,  except  with  his  consent  in  writing/ 
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have  arisen,  on  giving  to  the  commimoners,  and  to  the 
party  concerned  ten  days'  previous  notice  in  writing  of 
such  appeal,  and  of  the  matter  thereof,  (except  with 
respect  to  the  accounto  of  the  commissioners,  which 
notwithstanding  the  same  shall  have  been  examined 
and  publmhed  as  aforesaid,  may  be  appealed  against  at 
any  time  within  one  month  after  the  enrolment  of  the 
award,  on  giving  to  the  commissioners  such  notice  as 
last  aforesaid),  and  the  justices  (not  interested  in  the  pre- 
mises) in  such  sessions  assembled  are  hereby  required 
to  hear  and  determine  the  matter  of  every  such  appeal, 
and  to  make  such  order  therein,  and  to  award  such  costs 
and  damages  as  to  them  shall  seem  reasonable ;  and  the 
costs  and  damages  as  to  them  shall  seem  reasonable,  and 
the  costs  and  damages  which  shall  be  so  awarded,  shall  be 
levied  by  distress,  and  the  said  justices  shall  issue  thor 
warrant  accordingly;  and  in  case  any  such  appeal  shaQ 
appear  to  the  said  justices  to  be  frivolous,  vexatious, 
or  without  foundation,  they  shall  award  such  costs  to 
be  paid  by  the  appellant  as  to  them  shall  seem  reascMi- 
able,  and  such  costs  shall  be  levied  in  manner  afore- 
said." 


Sect.  9S.  ''And  be  it  enacted,  that  every  order  and  determina- 

tion of  the  said  justices  upon  every  such  appeal  shall 
be  final,  and  shall  not  be  removed  or  removable  by 
certiorari,  or  any  other  writ  or  process  whatsoever, 
into  any  of  Her  Majesty's  courts  of  record  at  West- 
minster or  elsewhere." 


Sect.  100. 


''Saving  always  to  the  Queen's  most  Excellent 
Majesty,  her  heirs  and  successors,  and  to  the  right 
reverend  the  Lord  Bishop  of  Ripan,  and  to  all  otiier 
persons,  bodies  politic,  corporate,  or  coUegiate,  their 
hdrs,  successors,  executors,  and  administrators,  all  such 
estate,  right,  titie,  and  interest,  claim  and  demand. 
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(other  than  and  except  such  as  are  expressly  barred 
and  compensated  for,  or  intended  to  be  barred  and 
compensated  for,  and  extinguished  by  this  act),  which 
ihey  or  any  of  them  could  or  might  have  had  in,  to,  or 
in  respect  of  the  lands  hereby  authorized  to  be  divided, 
allotted,  and  indosed  in  case  this  act  had  not  been 
passed." 
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A  copy  of  the  act  printed  by  the  Queen's  printer 
to  be  admitted  as  evidence. 


Sect  102. 


The  Defendants  Paoer  and  Durham,  as  the  com- 
missioners appointed  under  the  act,  deemed  it  necessary 
for  more  effectually  draining  the  lands  to  be  inclosed, 
with  a  view  to  th^  improvement,  to  cut  or  make  new 
dndns  in  the  waste  lands  of  CKffe-eum-Lund,  which 
should  carry  the  water,  at  different  points  in  those 
lands,  into  the  andent  drain  or  watercourse  coming 
from  the  Plaintiff's  lands  in  Osgodby,  and  in  pursuance 
of  their  plan  they  caused  a  new  drain  to  be  cut  and 
opened  into  the  ancient  drain. 


The  bill  was  filed  in  November,  1844,  and  it  alleged, 
that,  in  the  preceding  month  of  September,  the  Plain- 
tiff and  his  steward  had  inspected  the  courses  of  Ihe 
intended  new  drains,  and  it  then  appeared  to  them, 
that  if  the  new  drains  should  be  completed  according 
to  the  design  of  the  commissioners,  the  effect  wotdd 
be  to  impede  the  accustomed  flow  of  water  along  the 
ancient  drain.  The  bill  set  forth  a  representation, 
alleged  to  have  been  made  by  the  Plaintiff  to  the 
commissioners,  of  the  apprehended  result  of  tiieir  new 
drains,  and  stated  that  the  commisaoners  had,  never- 
theless, proceeded  with  their  design,  and,  in  accordance 
with  their  plans,  had  cut  a  deep  drain  in  the  waste 
land,  commimicating  with,  and  of  equal  if  not  greater 


BUI. 
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nze  than  the  ancient  drain:  that  some  of  the  lands  to 
be  drained  bj  the  intended  new  drains  were  ^toated 
higher  than  the  Plaintiff's  lands;  that  the  effect  of  the 
new  drains  would  be  to  introduce  into  the  ancient 
drain  a  much  larger  volume  of  water  than  it  was 
constructed  to  carry,  and  by  that  means  to  pen  bade 
and  dam  up  the  accustomed  flow  of  water  from  the 
Plaintiff's  lands ;  and  that»  in  case  of  a  heavy  rain,  the 
antidpated  mischief  would  in  a  great  measure  occur 
from  the  new  drain,  even  so  far  as  it  was  already  com- 
pleted :  and  that,  by  the  course  of  drainage  proposed  to 
be  adopted  by  the  commissioners  in  the  lands  to  be 
inclosed,  irreparable  mischief  would  be  done  to  the 
crops  of  the  Plaintiff  and  his  tenants.    The  bill  prayed 
that  the  Defendants,  the  comnussioners,  might  be  re- 
strained from  cutting,  opening,  making,  or  completing 
any  drains,  ditches,  or  watercourses  in  the  township 
of   CUffe-^um-Lundi  which  shotdd  empty  themsdves 
or  flow  into  the  ancient  drain,  and  from  caumng  or 
permitting  water  to  flow  into  the  drain  already  cut 
and  made  by  them,  so  as  at  any  time  to  surcharge, 
or  increase  the  water  in  the  ancient  drain   in  the 
Plaintifi^s  lands,  with  or  by  means  of  water  flowing 
from  any  of  the  lands  in  the  township  of  CKffh-cum" 
Lund,  or  so  as  at  any  time  to  obstruct,  force  back, 
impede,  or  interfere  with  the  free  passage  and  flow  of 
water  from  the  Plaintifi^s  lands  in  Osgodby,  along  the 
ancient  drain,  in  like  manner  as  the  water  therefrom 
had  theretofore  been  anciently  accustomed  to  flow. 


1844. 


Upon  motion  ex  parte,  supported  by  affidavits,  the 
Court  ordered  the  injimction  to  issue,  restraining  the 
Defendants,  their  servants,  workmen,  and  agents,  from 
permitting  water  to  flow  into  the  ancient  water-course 
through  the  said  drain,  then  lately  cut  by  the  De- 
fendants into  the  same,  or  any  other  drain,  so  as  to 
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obetnict  the  drainage  of  the  PUuntifTB  lands  by  means 
of  the  said  ancient  watercourse,  in  such  manner  as  the 
same  had  theretofore  been  used  and  enjoyed  by  the 
Plaintiff,  until  answer,  or  other  order; — the  Plaintifl 
undertaking,  without  further  notice,  to  appear  upon 
any  application  to  dissolve  the  injunction,  on  the  suc- 
ceeding 2nd  of  December,  or  upon  notice  before  thai 
day. 


The  Defendants  moved  to  dissolve  the  injunction  (a\ 
Upon  the  affidavits  before  the  Court  on  this  motioi 
it  appeared  that  the  water  from  the  new  drain  wfi: 
brought  into  the  ancient  drain,  at  a  spot  above  i 
certain  bridge,  called  Lara  bridge.  On  behalf  of  th  \ 
Plaintiff,  evidence  was  given  to  shew  that  the  arch  ( I 
Lara  bridge  did  not  afford  more  than  sufficient  vent  f(  [ 
the  flow  of  water  through  the  ancient  drain  before  tl  \ 
additioiaal  volume  of  water  was  conducted  into  it;  bi  I 
the  Plaintiff  alleged  thatZara  bridge  might  bewidem  I 
at  an  inconsiderable  expense,  and  that  thereby  a  pa  • 
eage  for  the  water  coming  from  the  new  drain  mig  I 
be  obtained*  Upon  hearing  the  motion  the  Con  I 
directed  an  issue  as  follows: — ^'The  Defendants,  I  ' 
their  counsel,  declining  to  make  any  alteration  in  tl  ! 
course  of  drainage  proposed  to  be  made  by  them  befo  : 
the  Plaintiff's  bill  was  filed,  or  to  widen,  or  defray  t  : 
expense  of  widening  Lara  bridge,  (the  Plaintiff  i 
his  counsel  offering  to  consent  to  the  bridge  bei  \ 
80  widened,)  or  to  undertake  hereafler  to  do  a  ) 
such  acts,  in  case  the  same  should  obstruct  the  dra  • 
age  of  the  Plaintiff^s  lands  by  means  of  the  anci<  I 
watercourse  in  the  pleadings  mentioned,  in  such  mi 

(a)  It  has  not  been  thought  the  same  qaeBtions  of  law  ^     t 

neceflsary  to  state  the   argu-  again  argued  and  considerec     I 

ments,  or  judgments,   in  the  the  hearing, 
^rlier  stages  of  this  cause,  as 
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ner  bb  the  same  had  been  heretofore  used  and  enjoyed 
by  the  Plaintiff^ — This  Court  doth  order,  that  the  pax^ 
ties  do  proceed  to  a  trial  at  hiw,  at  the  next  summer 
assizes  to  be  holden  for  the  county  of  York,  before  a 
special  jury  to  be  sunmioned  for  that  purpose,  on  the 
following  issue,  viz., — Whether  the  dndnage  made  or 
effected,  or  intended  at  the  time  of  the  filing  of  the 
Plaintiff's  bill  to  be  made  or  effected  by  the  De- 
fendants, into  the  ancient  wateivcourse  in  the  pleadings 
mentioned,  will  or  would,  if  completed,  to  the  damage 
and  injury  of  the  Plaintiff,  obstruct  the  drainage  of 
the  Plaintiff's  lands  by  means  of  the  said  ancient 
watercourse,  in  such  manner  as  the  same  has  hereto- 
fore been  used  and  enjoyed  by  the  Plaintiffl  And  it 
is  ordered,  that  the  jury  have  a  view  in  case  the  Court 
before  which  such  issue  shall  be  tried  shall  think  fit; 
and  it  is  ordered,  that  the  Plaintiff  in  this  cause  be 
Plaintiff  at  law,  and  the  Defendants  in  this  cause  be 
Defendants  at  law,  who  are  forthwith  &c.  And  upon 
such  trial  it  is  ordered,  that  the  Defendants  do  admit 
the  title  of  the  Plaintiff  to  lands  in  Osgodby  in  the 
pleadings  mentioned ;  and  in  case  the  jury  shall  find 
any  special  matter,  the  same  is  to  be  indorsed  on  the 
postea." 


The  injunction  was  continued  until  the  hearing  or 
further  order;  and  the  motion,  and  the  question  of 
costs  were  ordered  to  stand  over  until  after  the  trial  of 
the  issue,  with  liberty  to  apply. 


Verdict.  The  issue  was  tried  at  the  York  Assizes^,  in  July, 

1845,  and  the  jury  found  by  their  yerdict,  that  the 
drainage  of  the  Oxgangs  made  by  the  Defendants 
would  injure  and  obstruct  the  drainage  of  the  Plain- 
tiff's lands;  but  the  dr^nage  of  the  Cliffe  Low  Common 
would   not   injure  or  obstruct  the  drainage  of  the 
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PlaintiflrB  lands ;  and  the  Judge  thereupon  directed  the 
verdict  to  be  entered  for  the  Plaintiff^  and  the  special 
finding  to  be  endorsed  on  the  postea  (a).     On  the  5th 
of  August,  1845,  after  the  trial  of  the  issue,  the  Plain- 
tiff filed  his  supplemental  bill  against  the  Defendants, 
charging  that,  although  they  had  stopped  up  their  new 
drain  at  the  outlet,  yet  that  water  from  the  Oxgangs 
continued  to  flow  from  the  new  drain  by  other  channels 
into  the  ancient  drain;  and  unless  the  Defendants  should 
be  restrained  from  permitting  or  suffering  the  same, 
the  PlaintMrs  lands  would  be  exposed  to  great  injury: 
that  such  injury  might  be  prevented  by  the  Defendants 
enlarging  Lara  bridge  and  another  bridge  called  SmitKa 
bridge,  lower  down  the  drain,  and  deepening  or  widen- 
ing the  ancient  drain  from  the  point  of  junction  with 
the  new  drain,  so   that  the  bridges  and  the  ancient 
drain  might  be  of  sufficient  size  and  capacity  for  the 
drainage  of  the  Plaintiff's  lands,  as  well  as  the  new 
inclosures.     Immediately  upon  filing  his  supplemental 
bill,  the  Plaintiff  gave  notice  of  motion  to  extend  the 
injunction,  and  on  the  19th  of  August  the  Defend- 
ants gave  notice  of  motion   for  a  new  trial.     The 
motions  were-  heard  in  Michaelmas  term.     The  Court 
held  that  the  circumstances  under  which  the  case  had 
been  tried   were  not  satisfactory,  and  that  it  would 
be  proper  to  direct  another  trial,  in  which  the  parties 
would  have  the  benefit  of  the  experience  that  had 
been  since  had,  and  which  would  be  afforded  by  the 
ensuing  winter,  of  the  actual  effect  of  the  new  drain. 
A  new  trial  of  the  issue  was  accordingly  directed. 


1847. 


SiaUmttU, 


1845. 

*!th,  8<A  and 

lOfA  Nov. 

6th  Dee. 


New  JVial. 


In  the  month  of  December,  1845,  much  rain  fell,     Mot$an/or 

Commiimeiti, 

(a)    The  record  was  after-     and  special  finding  of  the  jury 
waids  lost  by  the  Associate,  in     were  not  entered  or  endorsed. 
eoDsequenoe  whereof  the  poitea 
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and  the  PlaintiflTB  lands  were  flooded ;  whereupon  he 
moved  the  Court  for  the  committal  of  the  Defendants  for 
a  breach  of  the  injunction.  The  motion  was  aigued  by 
Mr.  Anderdon,  Mr.  Somilfy,  and  Mr.  Crawford,  for  the 
Fkintifl^;  and  Mr.  Kenyan  Parker,  Mr.  Mabu,  and 
Mr.  Shee,  for  the  Defendants. 


1840.  The  Yice-Chahcellob,  after  the   argument^  and 

IWhs^  2drYl.    stating  the  proceedings  which  had  taken  phice,  sud, — 


After  an  in-  The  pomt  made  by  the  Defendants  has  been^  that  the 

janction  had        /••■..  •         ^     »         i  i     •  i# 

been  granted,  flooding  IS  not  occasioned  by  the  new  dram.  My 
D^djut  from  opinion  is,  that  what  took  place  in  December^  does  so 
permittjnf  a      f^r  corroborate  the  yerdict  of  the  jury,  as  to  entitle  the 

certain  inju-  ^     ^  ^     j' 

riooa  effect  to  Plaintiff  to  ask,  that  the  drainage  opened  in  April  last 
a^reneanse/  ^^  °^^  ^  allowed  to  Continue  in  its  present  state 
(bat  not  other-   ^ntil  the  question  in  the  cause  shall  have  been  finally 

wiae  restraining  ... 

an  J  definite  act)  decided.  The  rain  which  then  took  place  was  no  more 
—  *   than  in  ordinary  seasons  may  be  expected  to  occur 

with  frequency.  Two  questions  of  form  arise  on  thifl 
application : — First,  I  am  asked  to  make  an  order  upon 
motion,  which  will  in  effect  compel  the  Defendants  to 
undo  what  they  have  done,  or  to  make  an  additional 

and  the  Court,    ^j^^  fo^  tj,^  ^j^^y  before  the  hearing  of  the  cause. 

in  Buch  circnm-  ^  . 

itances,  refbaed  Secondly,  the  motion  is  to  commit  a  party,  not  for 

to  treat  the  De-  ^ 

fendants  aa 
contnmacionat 
until  it  shoidd 
bate  been  con- 
clnriTelj  deter- 
mined by  a 
▼erdict  at  law, 
that  the  injnrj 
complained  of 
waa  produced 
hf  the  cause 
asaigned. 

The  rerdict  of  a  jury  on  the  trial  of  one  iaaue  had  found  that  the  fbrbidden  oanie  froaU 
produce  the  effect,  but  inasmuch  as  a  new  trial  of  the  issue  had  been  directed,  the  ^^^^ 
would  not  treat  the  verdict  of  the  jury,  on  the  first  trial,  aa  sufficient  evidence  to  connect 
the  cause  with  the  effect,  for  the  purpose  of  proceeding  as  upon  a  breach  of  the  in- 
junction* 


ed  injury  took 
place,  but  the 
Defendants  de- 
nied, to  the 
best  of  their 
belief,  that  it 
arose  from  the 
alleged  cause ; 


doing  an  act  which  he  was  in  terms  restrained  from 
doing,  but  because  a  particular  thing  has  taken  pla<^ 
which  by  possibility  might  haye  taken  place  sub- 
stantially to  the  same  extent  if  the  Defendants'  new 
drain  had  not  been  made.  On  the  first  point,  the  acts 
of  which  the  Plaintiff  now  especially  complain^  have 
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been  done  since,  and  under  the  injanction,  and  there- 
fore,  if  in  any  case  it  would  be  proper  for  the  Court  so 
to  interpose  upon  motion,  it  would  be  proper  in  this 
case.  The  second  point  raises  the  great  objection  to 
the  motion.  The  injunction  does  n(4i  in  terms  restrain 
my  specifio  act,  but  only  restrains  the  Defendants  from 
doing  acts  which  shall  be  attended  with  certain  specified 
effects.  Nothing  which  has  hitherto  been  decided  by 
this  Court  entitles  the  Plaintiff  eondusively  to  say,  that 
the  mjury  complained  of  results  from  the  Defendants'  new 
drain.  The  verdict  of  the  jury  would,  indeed,  connect 
the  two,  as  cause  and  effect ;  but  I  have  in  some  sense 
opened  that  verdict,  by  directing  a  new  trial.  Still,  if 
it  were  dear  that  the  flooding  was  produced  by  the  new 
drain,  and  that  the  Defendants,  knowing  that  such  was  the 
case,  permitted  it  to  continue  open,  I  should  be  bound 
to  bold  them  guilty  of  wilful  disobedience  of  the  order 
of  the  Court.  But  unless  I  can  come  to  the  condu- 
sion  that  the  Defendants  are  not  acting  bon&  fide  in 
telling  me  that,  to  the  best  of  their  belief,  the  injury 
complained  of  by  the  Plaintiff  is  not  caused  by  their 
new  drain,  but  by  other  causes,  it  would  be  a  strong 
thing  to  treat  them  as  contumacious,  until  I  had  first 
decided  that  which  would  leave  them  no  room  for 
doubt  in  the  matter ;  it  was  for  that  reason  that,  on  a 
former  day,  I  intimated  a  doubt,  whether  I  could  treat 
the  Defendants  as  contumacious  after  and  pending 
the  order  I  had  made  in  November.  It  is,  however, 
quite  consistent  with  this,  that,  without  giving  any 
opinion  upon  that  right,  I  should  hold  that  the  new 
drain  ought  not  to  remain  until  the  right  is  decided;  or, 
at  least,  until  it  is  shewn  by  experience  that  dosing 
the  Defendants'  drain  will  not  have  tlie  effect  of  restor- 
ing the  Plaintiff  to  the  position  he  was  in  before  the 
new  dnun  was  opened  in  April,  1845.  But  no  such 
injunction  has  yet  been  granted,  and  the  difficulty  of 


1847. 


Judgment* 


Voi„  V. 


G  G 


H.  W. 


1847. 
Patib. 


an  oraer  upon  uus  mooon  in  iw  preaeni  ii 
not  remoTod  (a). 


8*Miitf  The  iaaue  was  tried  a  second  time  at  the  Vork  Spring 

Assizes  for  1846,  and  the  juiy  found  that  the  drunsge 
both  of  the  Oxgangt  and  the  Cl^e  Low  Common, 
abeadj  done,  obstructed  the  Plaintiff'a  drunage  to  his 
damage,  and  that  the  proposed  drainage,  both  of  the 
OxgaTigi  and  Cliffie  Low  Common,  when  completed, 
would  obstruct  the  Plaintiff's  dmnage  to  his  damage, 
and  the  verdict  was  accordingly  found  for  the  Fluntiff. 

Maiinfor  On  the  I2th  of  June,  1846,  the  Plaintiff  moved  that 
'**''■  the  Defendants  might  be  ordered  to  pay  the  costs  of 
the  proceedings  in  the  cause.  The  cases  of  Katt  v. 
BurgeuQt),  Oolden  v.  UlyaU{c\  Gompertx  v.  Ant- 
dell  {d),  and  Matins  v.  i>wc(e),  were  rated.  The 
motion  was  refused. 

1847.  The  cause  came  on  to  be  heard.     The  partiee  did 

JmuaryTOtk.  ^^j  ^^^^  '^^  evidence.     The  PlaintdflF  read  from  the 

Htariuf.      answer  of  ihe  Defendants  an  admission  of  their  deagn 

to  make  the  new  drains  in  question ;  and  he  relied  upcai 

the  verdicts  in  the  two  issues. 


Mr.  Anderdon,  Mr.  RormUy,  and  Mr.  Craioford,  for 
the  Pluntiff. 

The  question  in  the  cause  has  been  subBtantullf 


(a)  The  motion  wa«  ordered  vas  afterwards  made. 

to  aiaud  otbt,  with  liberty  to  (&}  11  Sbu.  361. 

amend  the  notice  of  motion  by  (a)  Id.  372. 

addbg  an  altomatire  for  an  \d)  4  Myl.  &  Gr.  449. 


WW  atill  open  to  the  Defendants  to  disprove  the  i 
the  damage,  but  that  they  have  not  attempted 
Thej  have  submitted  to  the  finding  of  the  joiy 
it  is  not  now  open  to  them  to  reost  the  decree 
gnnmd  wluch  auppoees  that  there  was  no  quest 
&ct  to  try,  bnt  a  question  of  law  alone.  That 
was  determined  agunst  them  when  the  issues 
directed:  Lewit  t.  ThamaM{a),  Robituon  v.  Lor 
r(«(i).  Tb^  coarse  was  to  appeal  from  the 
directiiig  the  iseae :  Keta  v.  Bvrgeat  (c).  Snpposii 
■rgnment  to  be  still  <^n  to  the  Defendants,  thai 
ate  entitled  noder  the  act  of  Parliament  to  mal 
drain  in  the  manner  proposed, — the  answer  is,  thi 
act  is  a  private  act,  and  does  not  bind  strangi: 
enaUe  the  Defendants  to  do  any  act  which  wo'i 
in^urioos  to  the  rights  of  neighbouring  proprieto:: 
are  not  parties  to  the  act  There  is  no  dedaral: 
the  act,  such  as  is  commonly  found,  that  it  sli 
deemed  a  public  act ;  and,  on  the  oontraiy,  the 
which  provides  that  copies  printed  by  the  king's  ' 
shall  be  evidence  assumes  that  it  is  not  a  pub! 
for  in  that  case  such  a  provision  would  not  be 
sary.  On  the  quesdon  of  the  costs  of  the  issue  f 
dted  BUnchbum  v.  Grtgion{d),  White  y.  WiUon 

Mr.  Kenyon  Parker,  Mr.  MaUm,  and  Mr.  S)  < 
tJie  Defoidants. 

Tlie  objections  to  a  decree  are,  first,  that  ther : 
evidence  before  the  Court.  The  verdicts  in  thi 
and  the  other  interlocutory  proceedings  will  not  i 


(a)  3  Han,  2«.  (i)  1  Bro.  C.  C.  421  , 

(A)  2  Cox,  4.  (<)  13  Vce.  87. 

(e)  11  Sim.  372,  377. 
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Jtt^fKMtflM^ 


the  bill  at  the  hearing.  The  Plaintiff  has  giyen  no  evi* 
dence  of  his  title  to  the  lands  in  Otgodby,  or  of  hia 
ri^t  to  the  use  of  the  andent  drain  to  whieh  the  eoit 
relates.  Seoondly,  the  Defendants  are  ^npowered  by 
the  express  words  of  the  act  of  Parliament  to  mske 
such  watercourses  in  the  lands  to  be  enclosed,  and  also 
to  enlarge,  improve,  or  alter  any  of  the  existing  water- 
courses, as  they  shall  deem  necessary.  The  effect  of 
the  injunction  is,  in  fact,  to  repeal  the  act  of  Parliament 
in  tins  respect  The  provisions  of  an  act  for  effecting  a 
public  or  local  improvement  may  often  be  prejudicial  to 
individuals,  but  that  is  not  an  objection  in  law  to  the 
steps  necessary  for  carrying  the  act  into  effect  By 
this  act  the  mode  of  executing  the  necessary  works  for 
effecting  the  drainage  of  the  lands  to  be  enclosed,  is 
subject  to  the  discretion  and  judgment  of  the  commis- 
sioners, — that  judgment  and  discretion  being  of  course 
exercised  bon&  fide,  which  in  this  case  is  not  dis- 
puted: Priesdey  v.  Manchester  and  Leeds  Railway  Cam* 
pony  {a).  It  is  not  said  that  the  commissioners  have 
acted  capriciously,  or  that  they  have  exercised  their 
powers  excessively,  or  even  that  they  have  proceeded 
with  any  want  of  scientific  knowledge.  In  Aldred 
V.  The  North  Midland  Railway  Company  {b)  it  was 
expressly  held  that  the  defendants  might  execute  tiie 
works  authorized  by  the  act,  although  the  conse- 
quence would  be  to  render  a  turnpike  road  HaUe  to 
be  flooded.  The  principle  is,  that,  where  the  L^ia- 
lature  has  authorized  a  public  work,  the  parties  carry- 
ing  it  into  execution  are  not  liable  for  the  consequences 
of  damage  which  may  be  thereby  occasioned  to  indi- 
viduals, so  long  as  they  do  not  depart  from  the  powers 
given  to  them :   Governor  and  Company  of  the  British 

(a)  2  Railway  Casee,  134, 154.  (b)  1  Id.  404. 
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Cast  Plate  Manufacturers  y.  Meredith{a)f  Sutton  y. 
C3arke  (i).  Attorney^  General  y.  Lcmdon  and  Southampton 
Railway  Company  (c),  London  and  Birmingham  Railway 
Company  v«  The  Grand  Junction  Canal  Company  {d)^ 
Duncan  v.  FindUxter  (e).  This  is  in  substance  a  public 
acty  and  is  not  to  be  regarded  as  an  act  dealing  with 
lights  to  a  priyate  estate  in  which  strangers  are  not 
bound:  Hargreaves  y.  Lanccuter  and  Preston  Junction 
Railway  Company  (f).  The  act^  moreoyer,  incor- 
porates and  makes  part  of  itself  two  other  acts^  which 
are  unquestionably  public  acts,  and  which  would  giye 
a  public  character  to  the  whole,  if  it  were  otherwise 
priyate.  The  question  on  the  first  issue  was  not  wholly 
found  in  fayour  of  the  Plaintiff,  and  the  costs  must 
therefore  be  seyered:  Preoost  y.  Benett{g\  Bearbloch 
y.  Tyler  (hy 


1847. 
Dawsoh 

V. 

Paybb* 


AryMMHni* 


ViCB-CfiANCELLOB  (afler  stating  the  interlocutory 
proceedings  which  had  been  had  in  the  cause) : — 


Feb.  20«A. 
Judgment, 


The  Plaintiff  aUeges  by  his  bill  that  the  ancient 
main  drain  is  sufficient,  and  not  more  than  sufficient, 
for  the  purpose  of  draining  his  lands;  and  that  if  the 
additional  water  is  allowed  to  be  brought  in  from 
the  Oxgangs  drain  without  making  a  further  outlet, 
or  some  other  proyision  for  carrying  it  off,  the  water 
will  be  penned  back  and  his  estate  flooded.  If  that 
statement  be  true,  there  can  be  no  doubt  that  the 
case  is  one  of  destruction  in  the  yiew  of  this  Court. 
The  injury  of  which  the  bill  complained  was  a  pro- 
spective injury;  for  at  that  time  no  damage  had  actually 


(a)  4  T.  R.  7M. 
\h)  6  Taunt.  29. 
(c)  1   Bailway  Cases,   302, 
dl5. 
(J)  Id.  224,  2d9. 


(e)  6  CI.  &  Fin.  894. 
(/)  1  Railway  Cases    416, 
490. 

{g)  2  Price.  272 
(A)  Jacob,  671. 
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been  eustainecL  and  the  Plfuntiff,  therefore,  had  no 
means  of  trying  his  right  in  an  action  at  law.  All  he 
could  do  was  to  come  to  this  Court;  and  if  he  abstained 
from  coming  to  this  Court  until  the  mischief  was  done, 
he  would  probably  have  been  told  he  was  too  late,  and 
that  he  must  seek  compensation  for  the  destruction  of 
his  estate  by  an  action  for  damages  against  the  parties. 
Another  reason  why  the  Plaintiff  could  not  safely 
defer  his  application  was,  that  if  he  had  waited  until 
the  commissioners  had  made  their  award,  there  was  no- 
body against  whom  he  could  have  proceeded  for  pro- 
tection. The  question,  moreover,  was  one  which  admits 
ted  of  a  determination  prospectively,  for  it  depended  on 
the  levels  of  the  land,  and  the  application  of  known 
principles  of  science  to  those  levels.  In  every  point  of 
view,  the  case  appeared  to  me  to  be  one  in  whidi  he 
was  entitied  to  come  to  this  Court,  if  the  &cts  were 
made  out 


Upon  the  motion  for  the  injunction  being  made  ex 
parte,  I  did  not  think  it  was  right  to  restrain  the 
Defendants  from  doing  the  precise  act  which  it  was 
8^d  they  were  about  to  do,  but  I  thought  that  I  should 
rather  meet  the  justice  of  tiie  case  by  framing  the  order 
in  a  way  which  should  amount  simply  to  notice  to  the 
Defendants  of  the  strict  right  upon  which  it  appeared 
to  me  the  Plaintiff  was  entitied  to  insist.  This  I 
thought  would  be  effected  by  restraining  the  Defend- 
ants from  permitting  the  water  from  the  new  drain  to 
flow  into  the  ancient  watercourse,  so  as  to  obstruct  the 
Plaintiff's  drainage  of  any  of  the  lands  by  means  of 
such  watercoturse,  as  the  same  had  been  theretofore 
used  and  enjoyed  by  the  Plaintiff. 


Now,  whether  that  form  of  order  is  an  useful  or  a 
projicr  form  to  be  adopted  under  such  circumstances, 
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I  have  not  now  to  decide(a).  It  is  a  great 
to  me  to  know,  that  if  the  order  was  wrong  it  was 
practically  harmless ;  for  the  Defendants  did  not  think 
it  necessary  to  come  to  discharge  it  until  upwards  of 
three  months  afterwards.  The  moti<Hi  to  dischaige  the 
order  was  argued  before  me  in  March,  1845. 


1847. 


(^  ^V^^9v^^W^^Sv# 


The  first  point  taken  upon  that  argument  was,  that 
the  works  which  the  Plaintiff  compbuned  of  were  within 
the  powers  conferred  upon  the  commisdoners  by  the 
act  of  Parliament  The  second  point  was,  that  no 
damage  would  in  &ct  accrue  from  what  the  commis- 
sioners  were  doing.  In  other  words,  the  Defendants 
insbted  that  they  had  a  right  to  do  the  acts  complained 
of,  whether  they  occasioned  damage  to  the  Plaintiff  or 
not ;  and,  therefore,  that  no  injury  for  which  he  could 
obtain  redress  in  law  would  arise;  and  whether  that 
were  so  or  not,  they  insisted  that  the  Pbuntiff  would 
sustain  no  damage  in  fact  In  the  course  of  the  argu- 
ment of  the'  motion,  I  referred  to  a  case  which  came 
before  the  Lord  Chancellor,  upon  an  application  to 
restrain  some  persons  from  building  lodging-houses,  or 
chambers,  at  the  back  of  the  houses  in  Gearffe-street, 
Hanover^square.  The  Lord  Chancellor,  after  advert- 
ing to  the  difficulty  of  restraining  parties  from  doing 
an  act  which  might  not  be  injurious,  said,  he  would 
allow  the  parties  to  go  on,  provided  they  would  submit 
to  any  order  the  Court  might  afterwards  make,  if  it 
turned  out  that  that  which  they  said  would  be  no 
injiuy  should  in  truth  turn  out  to  be  an  injury.  The 
difficulties  in  that  case  and  the  case  before  me  were 


(a)  See  the  form  of  injunc-  March,  1847,  which  pursued 

tton  in  the  case  of  the  Hunger'  the  words  of  the  covenant,  the 

ford  Market  Company  y.  Char-  benefit  of  which  the  Plaintiffs 

ing-cross  Bridge  Company^  be-  claimed, 
foie  the  Lord  Chancellor^  in 
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the  same ;  and  I  made  a  propoeal  to  the  parties,  that 
they  should  take  that  course.  However,  the  Defend- 
ants (and  I  do  not  at  all  complain  of  it,  as  they  thought 
it  was  the  right  course)  refused  to  enter  into  any  undei^ 
taking,  and  left  me  to  make  such  order  as  I  thought 
fit.  In  these  circumstances,  there  being  no  opportunity 
of  bringing  an  action,  I  thought  the  case  of  Bldkemore 
V.  The  Glamorgaruhire  Canal  Company  {a)  afforded  a 
guide  as  to  the  course  which  I  ought  to  take.  There 
the  question  was,  whether  damage  would  result  from  a 
thing  threatened  to  be  done ;  and  I  directed  the  issue 
in  the  same  form  as  Lord  Eldan  did  in  that  case; — 
whether  the  drainage  made,  and  intended  to  be  made, 
by  the  Defendants,  would  obstruct  the  Plaintiff's  drain- 
age, as  theretofore  used,  to  his  damage  and  injury. 


Now,  I  must  say,  that  the  parties  ought  to  have 
appealed  from  my  judgment,  if  they  thought  that  I 
had  done  wrong  in  sending  the  case  to  an  issue.  If 
the  act  was  one  which  the  commissioners  had  power  to 
do,  whether  they  drowned  the  Plaintiff's  estate  or  not, 
it  was  perfectiy  useless  to  ascertain,  as  a  question  of 
fiict,  whether  their  works  would  drown  it  or  not 
Instead  of  appealing  from  the  order,  the  Defendants 
went  to  trial  of  the  issue,  and  a  verdict  was  found 
for  the  Phuntiff, — the  learned  Judge  (Mr.  Baron  Bolfe) 
stating,  that  he  should,  as  he  thought,  have  come  to  a 
different  conclusion,  but  that  he  was  not  dissatisfied 
with  the  conclusion  to  which  the  jury  came.  The 
case  has  been  since  before  Lord  Lyndhurst,  whose 
scientific  knowledge  is  of  the  first  order,  and  his  view 
of  the  question,  and  that  which  I  have  gathered  from 
other  inquiries,  leads  me  to  believe  that  the  learned 
Judge  who  tried  the  cause  overlooked  one  scientific 


(«)  1  Myl.  &  K.  154. 
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prindple^ — he  deduced  his  oonclusion  from  a  case  of 
standing  water;  whereas  here  the  question  was,  what 
would  be  the  effect  of  penning  back  running  water? 

I  granted  a  new  trial  of  the  issue^  upon  the  ground 
that  there  had  been  in  the  course  of  the  season  such 
weather  as  would  enable  the  jury,  who  were  to  try  the 
case  a  second  time,  to  have  facts  instead  of  mere  specu- 
lation to  guide  their  judgment  In  March,  1846,  the 
second  trial  of  the  issue  took  place,  when  the  verdict 
was  as  before.  It  was  tried  before  Mr.  Justice  Pat- 
tetany  who  is  also  a  judge  very  well  versed  in  matters 
of  science ;  and  he  told  me,  that  he  not  only  was  satis- 
fied with  the  verdict,  but  that  it  was  impossible  to  bear 
the  caae  tried  without  coming  to  a  conclusion  that  the 
jury  were  right;  that  it  was  perfectly  clear  Mr.  Daw^ 
iotCs  land  would  be  flooded,  if  the  plan  of  drainage  in 
question  were  adopted. 


1847. 
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The  cause  has  now  been  brought  to  the  hearing,  and 
the  Defendants,  not  having  chosen  to  appeal  from  the 
order  directing  the  issue  in  March,  1845,  have  re- 
aigued  before  me  the  point  of  law  upon  which  they 
then  insisted*  With  respect  to  that  point  my  observa- 
tions will  be  few.  Where  an  act  of  Parliament,  in 
express  terms,  or  by  necessary  implication,  empowers 
an  individual  or  individuals  to  take  or  interfere  with 
the  property  or  rights  of  another,  and  upon  a  sound 
construction  of  the  act  it  appears  to  the  Court  that 
such  was  the  intention  of  the  Legislature, — ^in  such 
cases  it  may  well  be  the  duty  of  the  Court,  whose 
province  it  is  to  declare  and  not  to  make  the  law,  to 
give  effect  to  the  decrees  of  the  Legislature  so  ex- 
pressed. But  where  an  act  of  Parliament  merely 
enables  an  individual  or  individuals  to  deal  with  pro- 
perty of  his  or  their  own,  for  their  own  bcnefif,  and 


1847.        ^oea  not,  in  tcmu  or  by  necessaiy  implicatioD,  empower 

Dawmn       '"™  **'  **i*™  to  t«k*  or  interfere  with  the  jnopertj  or 

*'•  rights  of  otliere,  questions  of  a  very  different  chsncter 

arise.     Here  the  distinction  between  public  and  panie 

acts  of  Parrioment  becomes  mateiiaL  By  a  printe 
act  of  Fariiatnent,  I  do  not  mean  merely  private  estate 
acts,  but  loctU  and  personal,  as  distingnisbed  from 
general  public  acts.  Public  acts,  it  is  said  in  tbe 
books,  bind  all  tbe  Queen's  subjects.  But  of  priTate 
acts  of  Parliament  it  is  said,  that  tbey  do  not  bind 
strangers,  unless  by  express  words  or  necessary  imjJi- 
cation  the  intention  of  the  L^islatnre  to  affect  tlie 
rights  of  strangers  is  apparent  in  the  act ;  and  whether 
an  act  is  public  or  private  does  not  depend  upon  »ny 
technical  considerations,  (such  as  having  a  claose  or 
declaration  that  the  act  shall  be  deemed  a  public  act), 
but  upon  tbe  tiatiu*e  and  substance  of  the  case.  For 
those  general  proportions  it  is  not  necessary  I  should 
do  more  than  refer  to  Sir  Franat  Barrituflon't  case  (a), 
and  Lucy  v.  Levinrftimip).  That  the  Defendants'  act 
in  this  case  is  a  local,  personal,  and  in  that  sense  a 
private  act  of  Parliament,  does  not  admit  of  dispute. 
It  is  local,  as  being  confined  to  a  particular  place ;  and 
personal,  as  bang  expressed  to  be  for  the  benefit  of 
individuals  named  in  it,  and  not  for  the  benefit  of  &U 
her  Majesty's  subjects ; — however,  all  may  incideatally 
be  benefited  by  that  which  improves  tins  particular  dis- 
trict. [His  Honor  read  the  title  and  preamble  of  tbe 
act(r).]  Here  we  have  that  which  in  many  of  the 
reported  cases  is  stated  to  be  the  distinguishing  mar^ 
of  a  private  act  of  Parliament  It  states  that  the 
persons  intended  to  be  benefited  by  the  act  are  tbe 
persons  having  personal  interests  in  the  property  which 
it  is  the  purpose  of  the  act  to  improve ;  and  the  act 

{a)  8  Rep.  138,  a.         (6)  i  Venli-is,  175.    Sec  2  D«-arris,  030. 
U)  Supra,  I'.  413. 
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then  appoints  commissioners,  empowers  them  to  enclose, 
and  contains  the  drainage  clause,  upon  which  the  Defend- 
ants more  especiallj  found  the  right  which  they  have 
insisted  upon  in  this  suit  The  Plaintiff  is  a  stranger 
to  the  act  under  which  the  Defendants  are  proceeding. 

Two  questions  have  been  argued  in  this  case, — ^first, 
whether  the  general  power  to  drain,  in  clause  27  (a), 
gives  the  parties  interested  in  the  land  to  be  enclosed, 
through  the  commissioners,  larger  powers  as  against 
the  Plaintiff  than  thev  had  before  the  act,  so  as  to 
enable  the  commissioners  to  do  damage  to  strangers, 
which  the  proprietors  of  the  land  to  be  enclosed  could  not 
have  done  without  the  act;  and  if  that  question  be  an- 
swered in  the  affirmative, — secondly,  whether  that  larger 
power  has  been  duly  exercised  in  the  present  case. 

In  a  former  stage  of  the  cause,  I  thought  it  right  to 
let  the  Defendants  know  what  my  opinion  upon  this 
IK)int  was.  But  although  I  thought  it  right  to  state 
that  opinion,  I  did  not  think  it  right,  in  that  stage  of 
the  cause,  to  act  upon  the  opinion  which  I  expressed. 
On  that  occasion  I  took  a  course  than  which  none 
could  be  more  calculated  to  protect  a  judge  of  this 
Court  agiunst  miscarriage ; — I  directed  an  issue,  in  the 
form  of  the  issues  directed  by  Lord  JEldan^  after  great 
consideration,  in  the  case  of  Blahemore  v.  Glamorgan- 
shire Canal  Company^  whether  the  Defendants  had  done 
the  acts  complained  of  to  the  ''damage  and  injury  of 
the  Plaintiff?  "(*)  The  object  of  Lord  Eldon,  in  so 
framing  the  issues,  was,  that  upon  the  trial  of  the  issues 
the  defendants  might  have  the  benefit  of  every  defence 
with  which  the  act  of  Parliament  could  furnish  them. 
And  this  appears  to  be  the  safest,  if  not  the  only  safe. 


1847. 
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(a)  SftprOy  p.  416. 


(5)  1  Myl.  &  K.  160. 


1847.        course  wmch,  in  cases  so  circnmeunoea,  can  oe  lOKen; 
Dawion      however,  it  may  be  open  to  the  obflerration,  that  it  doM, 

„  '•  in  some  d^rree,  convert  the  issue  into  an  action, — the 

Pavsm.  -&  •"»  ,      J,    ,        • 

—  issue  b^ng  in  substance  the  same  with  the  decmratKm 
""">'*'"•  appearing  by  the  reported  cases  to  be  in  ose  where 
individuals  have  compluned  of  acts  done  by  conHDis- 
Bioners  or  trustees  under  acts  of  Parliament  not  un- 
like the  present  (a).  Blakemore  v.  Tlte  Glamorgimihirt 
Canal  Company  is  in  this  respect  undifltinguishable 
from  the  present  case;  and  the  verdicte  in  this  case 
establish  one  of  those  two  propoeitions.  Indeed,  where 
relief  is  sought  for,  in  respect  of  injury  apprehended 
from  acts  to  be  done,  tliere  is,  as  it  appears  to  me,  no 
other  way  of  trying  the  question.  No  one  can  ai^e 
with  Buccees,  that  the  Haintiff  in  this  case  ot^t  to 
have  wiuted  until  the  drain  was  made,  the  award  pub- 
lished, and  his  estate  destroyed. 

With  respect  to  the  cases  cited  for  the  Defendanta, 
it  will  be  found  that  the  statutes  under  which  the  De- 
fendants acted  empowered  them  in  terms,  or  by  Dece»- 
sary  implication,  to  take  or  interfere  with  the  pnqierty 
or  lights  of  the  parties  complaining  in  the  way  com- 
pliuned  of.  In  the  dmemor  and  Compantf  of  the  Britisk 
Cast  Flaie  Manufachatrt  v.  Meredith{b),  the  statute 
empowered  the  oommisdonera  to  nuae  the  street,  the 
raising  of  which  was  the  ground  of  the  action.  In  SW- 
ton  V.  Clarhe{e),  the  defendants  were  empowered  to  cut 
any  watercourses  across  any  lands  or  grounds  for  tlie 
purpose  of  draining  the  highway.  BouHtm  v.  Crow- 
tker(d)  is  a  case  of  the  some  class,  as  are  the  railway 
and  canal  cases  wUch  were  dted.    In  all  those  cases 


(a)  2  B.  &  C.  703 ;  6  Taunt.        (J)  4  T.  R.  7W. 
34,  3fi  ;  4  T.  R.  7M.    See  6        (e)  6  Taunt.  29. 


CASES  IN  CHANCERY. 


437 


the  parpoees  of  the  statute  were  of  a  public,  or  quad 
public  nature,  aod  the  scope  of  the  statute  was  to 
enable  the  defendants  to  interfere  with  private  rights, 
without  which  interference  their  operations  could  not 
be  carried  into  effect.  But  it  is  not  upon  the  public 
purposes  of  those  statutes  that  I  rely, — but  upon  the 
express  and  definite  powers  given  by  the  acts.  The 
case  of  Riddk  v.  White  {a)  was  cited  by  both  parties. 
That  case  was  decided  upon  the  very  words  of  the  act, 
which,  it  was  said,  left  no  doubt  upon  the  intention. 
The  Lord  Chief  Baron  McDonald  sud,  '<  The  L^s- 
lature  takes  upon  itself  to  alter  entirely  the  mode  of 
tithing  all  the  lands  which  are  to  be  the  subject  of  the 
enclosure.  It  is  impossible  to  say  that  the  rector  is 
entitled  to  his  tithes  of  the  land  in  question,  without 
saying  that  he  would  have  it  in  his  power  to  defeat  all 
the  purposes  of  Ae  act,  which  the  Legislature  never 
could  intend.  This  case  is,  in  point  of  principle,  pre- 
cisely the  same  as  the  case  in  Vernon  (ft).  In  private 
acts  in  general,  the  L^slature  does  nothing  more  than 
enable  persons  to  enter  into  a  contract  who  could  not 
otherwise  enter  into  it;  and  the  persons  who  are  parties 
to  the  act  are  expressly  named  in  it:  but  here  the 
Le^slatore  does  a  great  deal  more; — ^it  takes  on 
itself  to  act  on  the  land  itself,  to  declare  that  it  shall 
be  dischai^ed  of  tithes.  According  therefore  to  the 
principle  of  the  decided  cases,  and  indeed  of  common 
sense,  we  think  that  the  rector  cannot  claim  his  tithes 
against  the  express  words  of  Ae  act  of  Parliament"  (c). 
From  a  note  to  that  case  (</),  it  may  perhaps  be  ques* 
tionable  whether  the  decision  would  have  been  the  same 
if  the  Lord  Chief  Baron  Eyre  had  remained  at  the 
head  of  the  Court.  But  this  is  immaterial;  for  the 
case  went  upon  the  ground  that  the  lands  were  bound. 


1847. 


(a)  4  Gwill.  1387. 
{b)   Ward  V.  CVciV,  2  Vcrn. 
7J1. 


(c)  4  GwilL  1396. 
{d)  lb. 
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^ead  V.  Carey  {a)  waa  decided  upon  the  like  groanu,— 
that  the  words  of  the  act  were  conclusive  in  &vour  of 
die  intention  to  bind  all  the  world.  Sut  these  cases 
leave  untooched  the  propoBition,  that  an  act  of  Far- 
Judfwunt.  li^mgQ^^  Q(j(,  jjgjj^  ^  public  act,  will  not  bind  the  rights 
of  strangers,  unless  by  express  words  or  necessary  im- 
plication the  intention  to  do  so  can  be  collected.  It  is 
a  question  of  construction. 

Now,  what  is  there  in  the  present  case  from  whidi 
to  imply  on  intention  on  die  part  of  the  L^isUture  to 
empower  the  proprietors  of  and  persona  interested  in  the 
lands  to  be  enclosed  to  invade  the  existing  rights  of 
others  ?  Omit  the  consideration,  that  the  commissioDen 
are  officers  having  no  interest  in  the  lands,  and  Uus 
question  can  admit  but  of  one  answer.  Then,  bov  is 
the  case  altered  because  commiasioners  are  appointed: 
they  are  appointed,  not  because  it  was  intended  that  the 
lights  of  strangers  should  be  invaded,  but  because  men 
machinery  was  required  to  effectuate  the  object  of  the 
act  as  between  the  owners  of  the  lands.  I  do  not  im- 
pugn the  doctrine,  that  oommiseioners  so  appointed,  and 
acting  to  the  best  of  their  judgment,  are  not  to  be  charged 
with  damages  consequential  upon  the  acts  they  are  em- 
powered to  da  But  here  the  question  is,  what  acts  have 
they  power  to  do? — and  I  am  at  a  loss  to  undeistaud 
how  an  answer  to  that  question  can  be  found  in  the  fact, 
that  oommisKoners  are  appointed.  But  as  I  said  be- 
fore, the  verdicts  cover  not  only  that^  but  every  question 
that  can  be  made  in  the  case.  The  verdicts  are  wron^ 
if  the  Defendants'  aigument  is  right  I  think  myself 
bound,  therefore,  to  make  a  decree  for  the  Fhuntiff. 

The  Plfuntiff  has  not  gone  into  any  evidence  by 
which,  in  this  stage  of  the  cause,  I  can  be  informed  of 

(a)  1  Han.,  Grang.,  &  Scott,  406. 
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thoee  details  by  which  mj  judgment  was  governed  in 
the  earlier  stages^  and  by  which  (if  I  had  them  ju- 
dicially before  me)  the  frame  of  my  decree  might  be 
regulated.  The  two  verdicts,  and  those  only,  con- 
stitute the  PlaintiiTs  evidence  in  the  cause;  and  though 
I  may  refer  to  the  interlocutory  proceedings  for  the 
purpose  of  informing  myself  what  those  verdicts  have 
dedded,  I  cannot  go  further.  The  verdicts  decide  that 
the  Plaintiff  is  damaged  by  the  use  of  the  Defendants' 
drains,  as  they  and  the  other  drains  now  are,  but  they 
decide  nothing  more.  This  makes  it  very  difficult  to 
frame  a  decree  which  shall  not  be  open  to  the  objection, 
either  that  it  improperly  restrains  the  powers  of  the 
oonunissioners,  or  that  it  is  based  upon  assumptions 
not  warranted  by  the  evidence  strictly  before  me. 
Something  was  said  about  the  Plaintiff's  title: — I  ap- 
prehend that  that  is  sufficiently  shewn.  Mr.  Dawson 
is  in  the  admitted  possession  of  the  lands,  and  this  is  a 
trespass  committed  upon  him,  which  trespass  the  ver- 
dicts have  established.  On  that  part  of  the  case  I 
entertain  no  doubt  But  I  can  only  make  a  decree 
which  the  Plaintiff's  possession,  coupled  with  the  ver- 
dicts, without  more,  will  support 
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Dbclabb,  that  the  Defendants,  in  exercising  the  powers  given 
them  under  the  act  of  Parliament,  intituled  &c.,  are  not  at 
liberty  to  set  out,  make,  or  use  any  drain  or  watercourse, 
whereby  the  drainage  of  the  Plaintiflfs  lands,  by  means  of  the 
ancient  watercourse  or  drain  in  &c.,  in  such  manner  as  the  same 
has  been  heretofore  used  and  enjoyed  by  the  PlaintifiP,  will  be 
obstmcted.  And  restrain  the  Defendants  from  using  the  drain 
or  watercourse  in  &c.,  called  the  Oisgangs  drain,  for  the  purpose 
of  draining  the  waters  from  the  Oxgangs  and  WhUemoors  in  &e., 
or  any  part  thereof,  into  the  Plaintiff's  ancient  drain  or  water- 
course in  &c.,  in  the  present  state  and  condition  of  that  drain 
and  the  other  drains  in,  &c.,  and  also  from  using  the  same 
0*gamg»  drain  (in  its  present  or  any  altered  state  for  the  like 
purposes)  without  providing,  for  the  water  to  be  brought  into 
the  said  ancient  watercourse  or  drain,  an  outlet  sufficient  to 


Mhuiie. 


^    ■,     ^       uiclent  drain  or  wktercoune,  in  mch  mumpr  as  the  tame  hti 

Dawioit        [j^jj  heretofore  used   and  enjoyed   by  him,   being  obstructed. 

pAv'iB,  ^'^  ^^*  *^°'^  ^^  ^^^  Pluntiff  of  theae  auits  (except  the  cmU 
of  the  two  motione  hereUufter  mentioDed)  and  also  the  cortiof 

MlntUe.  the  i»aea,  and  «f  the  motion  for  a  new  trial ;  and  t&x  the  ccnta 
of  the  DefendantB  of  the  motion  of  the  IStb  day  of  Deeember, 
1&4A,  and  of  the  motion  for  the  coats  of  the  iaauea,  and  let  the 
Mme  be  deducted  from  the  ooeta  first  directed  to  be  taxed.  And 
let  the  balance  be  paid  by  the  Dafendanta  to  the  PlwntiiF. 


]-.2.«yrf,  JONES  «.  JONES. 

On^dtrW  W.  JONES,  by  hb  wUl,  dated  in  June,  1803,  gSTe, 

te^^"l^  deviaed,  and  appointed  all  liis  freehold   and  w^yhold 

toiUita  or  lands  uid  hereditaments  unto  the  uee  of  trastees,  upon 

jeen,  where  i            i                  i                         i               p 

tfaa  [etutor  truBt  to  convey,  settle,  and  aaaure  the  same  to  the  nae  oi 

the  leuM  ue  ^^  S'^^  nephew,  WiiUam  Janet,  and  his  aasigna,  during 

U^etol^  rt  ^^  **""  ^^  ®®  y**"^  ^  *^®  *^  WiUiam  Junes  should 

newed,  without  so  long  live,  without  power  to  commit  waete,  remiunder 

of  to  the  u»e  of  the  first  and  eveiy  other  eon  <s€  the  said 


beborno^  ;^^^^  JffB<»,  severaUy  and  BuocessiTely,  according  to 

as  teaant  for  (ieir  respective  seniorities  in  t^  male,  with  remainder 
lift  end  re-  ,      .  ■  .  .   i     i    ■ 

mundeimaii,  Over  and  with  revemon  to  the  testator  a  own  right  heirs. 

^Mw*2r'a^'    ^^^  ^B  testator  gave,  devised,  and  bequeathed  to  the 

ttUed,  in  pro- 

portioQ  to  their  actual  enjofment  of  the  ertate,  and  not  in  proportim  to  an  extent  of  ca- 

Jojment  to  be  determined  apecolatlTelj,  or  b^  a  calculation  of  pnd»bilitiea. 

Tlereii  do  difference  in  the  rule  ai  to  Ibe  ^tportianjnent  of  fiaea  for  rmenl  brtwcfli 
the  deTbeei  of ■Dceeanie  intereeta  in  the  ntate,  whether  the  Icsiea  are  Cor  live*  orforTBtn. 

If  the  testator  proiidea  a  specific  fund  for  the  reuewals,  or  diracti  that  the  r«aewtli  ibsU 
be  raited  or  borne  bj  the  paitieii  in  a  certain  manner,  or  in  certain  proportion,  inch  dinc- 

nuthegnMral 
sr  of  prtJii^Bg 

Whettier  tiiwe  ii  »nf  difference  in  the  rule  of  apportionment  in  csms  where  the  pirtin 
take  snecessiTB  Interests  under  wills,  and  in  cosei  where  such  Inleiests  are  taken  ODiIer 
settleuients  by  deed— fuore  f 

Whether  trustees,  hsfing  power  to  raise  the  lines  out  of  the  rents  and  profiti,  or  hy 
mortgage,  or  otherwise,  as  they  shoaU  tblnk  fit,  might  bo  act  a*  to  throw  the  burden  on 
the  parties,  in  propartloos  different  from  those  In  which  it  would  be  distributed  by  Ibc 
general  nilis  of  the  Conrt — qv*rtf 
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same  trustees,  the  rectory  of  Newport^  in  the  county  of 
Monmouth^  and  the  great  tithes  in  the  parishes  of  St 
Waottos  and  Bettws,  held  by  lease  from  the  Bishop  of 
Gloucester,  for  the  lives  of  the  persons  in  such  lease 
named,  or  to  be  held  at  the  time  of  his  decease  by  any 
renewed  lease  or  leases,  and  the  manor  of  Peterstone  and 
the  rectory  and  tithes  oi  PeterHane,  and  all  other  the 
premises  in  the  same  county  held  by  lease  from  the  dean 
and  chapter  of  Bristol,  for  the  term  of  years  in  such  lease 
mentioned,  or  to  be  held  at  the  time  of  his  decease  by 
any  renewed  lease  of  the  said  premises,  and  all  other 
lands  and  tenements  of  or  to  which  he  was  then,  or  at 
the  time  of  his  decease,  seised,  possessed,  or  entitled  for 
any  lease  or  leases  for  liyes  or  years,  to  hold  the  said 
manors,  rectories,  hereditaments,  and  premises,  unto  and 
to  the  use  of  the  ssud  trustees,  their  heirs,  executors,  ad« 
ministrators,  and  assigns,  according  to  the  nature  and 
quality  of  the  same  premises  respectively,  in  trust,  by 
such  assignments  and  assurances  as  counsel  should  advise, 
to  settle  the  said  leasehold  premises  so  that  the  same 
might  be  possessed,  held,  and  enjoyed  by  the  said  trus- 
tees, their  heirs,  executors,  administrators,  and  assigns, 
upon  trust,  by  and  out  of  the  rents,  issues,  and  profits  of 
said  leas^old  hereditaments  and  premises,  yearly  and 
every  year,  and  in  all  other  times  and  seasons,  duly  to 
pay,  satisfy,  and  perform  the  rents,  reservations,  cove- 
nants, and  agreements  reserved  and  contained  by  and  in 
the  then  subsisting  indentures  of  lease  of  the  said  lands 
and  tenemients  respectively,  or  which  by  and  in  the 
several  leases  to  be  from  time  to  time  renewed  or  taken 
thereof,  as  is  thereinafter  mentioned,'should  be  reserved 
and  contained  on  the  lessees'  part  to  be  paid  and  per- 
formed, and  by  and  out  of  the  rents,  issues,  and  profits, 
or  by  mortgage  of  the  said  leasehold  lands  and  tene- 
ments, or  by  such  other  ways  and  means  as  should  be 
advisable  in  that  behalf,  forthwith  to  raise  such  sum  and 
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and  fines  and  other  charges  of  renewing  the  said  lease  or 
leases,  or  any  future  lease  or  leases  to  be  granted  to  them 
or  him  for  lifb  or  lives,  or  for  any  term  of  7earB>  when  and 
as  oflen  as  tiiere  shoold  be  occastcm,  or  as  Bn<^  leases  had 
luaally  been  renewed,  and  from  time  to  time  to  renew 
the  Bfud  Kveral  leases  aocordingl;,  for  wluch  purposes  it 
should  and  might  be  lawful  to  and  for  the  sud  trustee^ 
their  hfon,  ozeostoia,  administrators,  and  assigns,  when 
and  so  often  ne  there  should  be  oocaraon,  or  when  and 
•0  oiiea  as  the  usual  course  for  the  renewal  of  the  said 
leases  should  roquire,  to  surrender  the  subfflsting  leases,  - 
or  the  leases  to  be  tbereafW  taken  of  all  m  any  of  the 
inemisee,  and  to  take  new  leases  of  the  same  premises ; 
and  subject  to  the  aforesaid  several  trusts  for  the  pro- 
viding for  the  renewals  of  the  leases  of  the  said  leasehold 
premises,  such  trusts  should  by  the  settlement  thereby 
directed  to  be  made  or  declared  of  the  said  premises, 
as  would  best  and  nearest  correspond  with  the  uses  and 
trusts  thereinbefore  directed  to  be  limited  or  declared  of 
and  oottceming  the  fee-simple  hereditaments  theron- 
before  devised,  so  ae  the  same  leasehold  premises  should 
and  might  from  time  to  time  be  held  or  enjoyed  by  the 
person  or  persons  who  for  the  time  Ix^ng  diould  by 
virtue  of  or  under  the  settlement  thereinbefore  directed 
to  be  made  as  aforesud,  be  entitled  to  the  possesion,  or 
the  rents,  issues,  and  profits  of  the  said  fee-simple  bere- 
^taments,  or  as  near  thereto  as  the  nature  and  qoality 
of  the  said  estates  and  the  rules  of  law  and  equity  would 
permit ;  but  in  the  intended  settlement  it  was  to  be  pro- 
vided, that,  for  the  effect  or  purpose  of  transmission,  the 
s^d  leasehold  premises  should  not  vest  absolutely  in  a  soa 
of  any  person  thereby  made  tenant  for  ninety-nine  years, 
if  he  should  so  long  live,  of  the  said  fee-simple  heredito;- 
ments,  until  such  child  attuned  the  age  of  twenty-one 
years ;  and  also,  that  if  such  of  the  sud  leasehold  pre- 
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mifles  as  were  or  shoald  be  held  for  a  term  or  terms  of  *  184G. 
yean^  shonld  not,  nnder  the  tnists  thereinbefore  oon« 
tained,  vest  absolately  ia  some  child  or  grandchild  of  his 
said  nephew,  the  said  trustees,  their  executors,  adminis- 
trators, and  asngnsy  should  stand  and  be  possessed  of  and 
interested  in  the  said  leasehcdd  premises,  in  trust  for  his 
nephew,  the  said  John  Jmes,  his  executors,  administra- 
tors, and  assigns,  for  his  and  their  use  and  benefit  And 
the  testator  declared  that  such  intended  settlement 
should  contain  a  power  for  the  trustees,  their  executors^ 
&c,  to  lease  the  premises  comprised  in  the  siud  lease  or 
leases,  for  any  period  not  exceeding  twenty-one  years, 
without  fine ;  a  proyision  for  apjdying  a  competent  part 
of  the  rents  and  profits  to  the  maintenance  of  the  per- 
sons for  the  time  being  entitled  under  the  settlement ; 
for  the  investment  of  the  surplus,  upon  the  trusts  there- 
inafler  declared,  of  the  residuary  personal  estate ;  and  a 
power  of  jointuring ;  and  such  fturther  and  other  clauses, 
declarations^  and  agreements  conformable  to  the  spirit, 
true  intent,  and  meaning  of  tfiat  his  will,  or  the  settle- 
ment so  to  be  made  as  aforesaid,  as  the  said  trustees  or 
the  survivor  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  should  think  proper.  And 
the  testator  gave  to  the  same  trustees,  their  executors, 
&C.,  all  other  his  personal  estate  whatsoever,  not  specifi- 
cally bequeathed,  upon  trust,  to  call  in  and  ocmvert  and 
invest  the  same  in  the  purchase  of  other  lands  as  therein 
mentioned,  and  to  settle  and  assure  sudi  other  lands  to 
the  uses  thereinbefore  declared  of  and  concerning  the 
said  devised  lands  and  hereditaments,  or  as  near  thereto 
as  the  nature  of  the  estates,  the  deaths  of  the  parties, 
and  other  intervening  circumstances  would  then  admit 
of;  and  the  testator  appointed  the  same  trustees  to  be 
executors  of  his  will* 

The  testator  died  in  April,  1805.     William  Janes,  his 
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great  nephew^  was  then  seven  years  of  age.  The  trus- 
tees entered  into  possession  of  the  estates,  and  accumu- 
lated the  rents,  profits,  and  income  of  the  freehold  and 
leasehold  estates,  and  the  residuary  personal  estate  to  a 
large  amount.  The  trustees,  also,  in  May,  1808,  exe- 
cuted indentures  of  lease  and  release  for  the  purpose  of 
settling  the  estates  according  to  the  trusts  of  the  will. 
Under  subsequent  appointments,  the  Defendants,  John 
Jones  and  William  Vaughauy  were  the  substituted  trus- 
tees of  the  estates. 


WilKam  JaneSf  the  great  nephew,  attidned  his  majority 
on  the  1st  of  December,  1819. 


Some  of  the  leasehold  estates  of  the  testator  were 
held,  for  lives,  under  the  Bishop  of  Gloucester^  and  were 
of  the  value  of  about  650/.  a  year,  after  deducting  the 
reserved  ^  rent  of  8/.  a  year ;  and  other  parts  of  such 
leasehold  estates  were  held  for  years  under  the  dean  and 
chapter  of  Bristol^  and  were  of  the  value  of  about  450/. 
a  year,  after  deducting  the  reserved  rent  of  34/.  13«.  per 
annum.  The  leaseholds  for  lives  were  usually  demised 
for  three  lives,  renewable  on  payment  of  a  fine  on  the 
failure  of  any  one  or  two  of  the  lives ;  and  the  lease* 
holds  for  years  were  demised  for  twenty-one  years,  re- 
newable on  payment  of  a  fine  at  the  end  of  every  seven 
years.  The  three  lives  upon  which  the  rectory  and 
tithes  of  Newport  were  held  at  the  death  of  the  testator, 
all  subsisted  until  July,  1840,  when  one  of  the  lives 
dropped,  leaving  the  two  survivors  of  the  respective 
ages  of  60  and  76  years.  The  trustees  thereupon  agreed 
with  the  Bishop  of  Gloucester  for  the  renewal  of  the 
lease  for  4000/.,  by  the  addition  of  another  life ;  and  in 
consideration  of  that  sum,  and  the  surrender  of  the 
former  lease,  a  new  lease,  dated  the  28th  of  August, 
1841,  for  the  three  lives,  was  gi'anted  to  the  trustees. 


CASES  IN  CHANCERY. 


445 


The  lease  held  of  the  dean  and  chapter  of  Bristol^  had 
been  granted  to  the  testator  in'  November,  1802,  for 
twenty- one  years,  and  the  same  was  renewed  by  the 
trustees  in  November  1809,  for  a  term  of  twenty-one 
years,  on  payment  of  a  fine  of  854/.  1  Os,  7d. :  in  November, 
1816,  on  a  fine  of  12052.  Os.  6d. ;  in  November,  1823, 
(after  the  majority  of  William  Jonesy)  on  a  fine  of  950/.; 
in  November,  1830,  on  a  fine  of  1100/. ;  and  in  Sep- 
tember,  1840,  on  a  fine  of  2350/. ;  making  together, 
6459/L  lis.  \d,y  exclusive  of  costs.  The  sums  thus  paid 
by  the  trustees  for  fines  were,  until  the  majority  of  Wil" 
Ham  JtmeSi  paid  out  of  the  accumulated  rents  and  profits 
of  the  freehold,  leasehold,  and  residuary  personal  estate^ 
and,  after  the  majority  of  fViUiam  Jones,  out  of  the 
capital  of  the  trust  funds  in  the  hands  of  the  trustees. 


1846. 
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WiUiam  Jones  had  several  children.  The  bill  was 
filed  by  Reginald^  his  eldest  son,  an  infant,  the  first  ex- 
pectant tenant  in  tail  in  remainder  of  the  estates  un- 
der the  will  and  settlement.  The  bill  charged,  that, 
when  the  trustees,  in  November,  1816,  renewed  the 
lease  from  the  dean  and  chapter  of  Bristol,  they,  being 
then  in  possession  of  the  rents  and  profits  of  the  pre- 
mises comprised  in  the  lease,  ought  forthwith  to  have 
begun  to  put  by  or  reserve  out  of  such  rents  and  profits, 
a  fund  towards  the  next  septennial  renewal ;  and  such 
fines  being  considered  as  divided  into  seven  parts,  one 
seventh  part  ought  to  have  been  put  by  or  reserved  out  of 
each  year's  rents  and  profits  by  the  trustee,  until  Decem- 
ber, 1819,  and  by  the  Defendant,  JVilliam  Jones,  the  tenant 
for  life  in  possession,  after  that  time :  that  when  the  lease 
was  renewed  in  November,  1823,  the  950/,  then  paid, 
ought  not  to  have  been  wholly  paid  out  of  the  capital  of 
the  trust  funds  in  the  hands  of  the  trustees,  but  should  have 
been  apiK)rtioned  between  the  trustees  and  William  JoneSy 


the  piemieee  smce  the'  renewal  of  1816,  namely,  a  litUe 
mrae  thui  three  aerenth  parts  by  the  bustees,  and  aome- 
tlung  lees  than  four  Beventh  parta  by  the  Defendant, 
WiSiam  Jowt ;  and  aa  to  the  fioea  paid  for  the  renewala 
of  the  eame  lease  in  1630  and  1840,  and  for  the  renewal 
of  the  lease  from  the  Bishtqi  of  GbmeefUr  in  1841,  that 
the  same  ought  to  have  been  wboUy  paid  or  bome  by 
the  Ddfmdant,  tfiUiam  Jotwt,  and  no  part  by  the  tnw- 
teea ;  or,  otbwwia^  that  the  finft  pud  on  the  renewal 
of  the  lease  for  livee  in  1841,  ahoold  be  concddered 
to  have  been  raised  as  or  by  way  of  mortgage  of  sud 
leaseholds  for  Uves,  in  which  oaae  the  Defendant,  WQUam 
Jmua,  as  such  tenant  for  life,  ought  to  pay  ta  keep  down 
the  interest  on  the  amount  of  the  fine  during  his  life ; 
and  that  his  estate,  after  his  decease,  would  be  liable  to 
contribute  such  further  sum  as  with  the  annual  interest 
would  be  equivalent  to  the  relative  du»ti4m  of  his 
future  u^joyment  of  the  renewed  estate,  as  sueh  teoont 
for  life  in  poeseesion ;  or  otherwise  that  the  amoont  of 
benefit  derived  by  the  Defendant,  WUUam  Joaet,  from 
such  renewal  should  now  be  ascertuned,  by  first  putting 
a  value,  as  on  the  28th  of  August,  1841,  (the  date  of 
the  renewed  lease,)  on  the  joint  duratim  of  the  lives  of 
the  Defendant,  WiUiam  Jones,  and  of  the  then  cethtit  ^mc 
vU  (or  the  longest  liver  of  them),  and  next,  putting  a 
value,  OS  on  the  same  day,  on  the  joint  duration  of  the 
lives  of  the  Defendant,  WiUiam  Jonea,  and  the  same  cettmt 
qve  vie,  and  WUUam  Beaumont,  the  new  cestui  que  vie 
(or  the  longest  liver  of  them),  and  by  taking  the  differ^ 
ence,  or  excess  of  value,  aa  tlie  measure  of  benefit  de- 
rived to  the  Defendant,  M'illiam  Jonet, 

The  bill  prayed  that  the  trusts  of  the  will  might  be 
carried  into  execution,  and  that  the  Defendant,  HllEfon 
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Jonet^  migbt  be  decreed  to  aocoont  for  and  pay  to 
DefendantSy  the  trusteee,  a  proportionaie  part  of  th< 
newal  fines,  and  the  ooBts  incurred  in  and  about  i 
renewals ;  or  that  he  might  be  decreed  to  bear  a 
portionate  part  of  the  fine  pud  on  the  lease  of  1841 
charging  the  same  bj  way  of  mortgage  on  the  preai 
the  Defendant,  WiBiam  Jonei^  keeping  down  the  inti 
at  4L  per  cent.,  and  his  estate  being  liable  at  his  de<: 
to  contribute  such  further  sum  as,  with  such  yearl j 
terest,  should  be  equivalent  to  the  relative  duratic 
hisenjoyment  of  the  renewed  estate ;  or  that  the  rel: 
proportions  of  the  fine  might  be  ascertained  by  valu ; 
as  aforesaid;  and  that  theDefendant,  WtliiamJones,!  \ 
be  decreed  to  provide  for  and  secure  the  pajrment  c  i 
sum  for  which  his  estate  should  be  liable  at  his  dec  i 
The  bill  also  piayed  a  dedamtion,  whether  the  s  i 
ment  of  May,  1808,  was,  in  certain  points,  a  due 
cation  of  the  trusts  of  the  wilL 

The  facts  were  not  in  dispute,  and  the  Defei ; 
WHlican  JamSf  the  tenant  for  life,  as  well  as  the  tru  i 
submitted  the  question  to  the  Court 


Mr.  Walker  lod  Mr.  F.  Bar/ley j  for  the  Plain 
The  case  of  temporary  interests,  for  life  or  years, 
the  recurring  payments  are  necessary  to  preser\ 
estate,  is  wholly  different  from  the  interests  of  succ 
parties  in  an  equity  of  redemption ;  there  the  ow 
the  corpuM  properly  takes  the  mortgaged  debt  wil 
corpt»,and  the  tenant  for  life  bears  the  interest  on 
but  on  renewals  of  leasee  for  lives  or  years,  the  teni 
fife  ianotonly  bound  to  pay  the  interest,  during  1 
joyment  (which  applies,  however  long  or  short  may 
duration  of  such  enjoyment),  but  he  is  liable  ( 

(a)  9  Ves.  560. 


he  takes  in  the  estate  hy  the  application  of  the  piindpal 
pmd  for  the  purchase  of  the  renewed  iaterest :  ffhite  v. 
White  (a).  The  question  iS)  when  and  how  the  amount 
of  that  additional  proportion  of  the  burden  is  to  be 
ascertiuned?  The  general  rule,  in  caaes  of  leases  for 
Ures,  is  to  permit  the  entire  fine  to  be  raised  by  mort- 
gage, and  to  require  the  tenant  for  life  to  contribute  in 
proportion  to  the  benefit  which,  in  the  event,  he  deriTCs 
from  the  renewal ;  and  as  to  leases  for  jeare,  the  mleis 
to  lay  by,  out  of  the  annual  produce,  by  antictpatiiKi,  a 
suffiiMent  sum  to  provide  for  the 'fine.  It  is  clear,  tlut 
if  the  fines  be  apportioned  on  the  produce  of  each  year, 
the  party  entitled  for  the  time  being  to  the  rents  and 
profits,  will  bear  his  [noper  share,  and  no  more.  Bat 
where  the  amount  of  the  fine  and  the  time  of  renewal  is 
unoertun,  as  in  leases  for  lives,  or  cases  where  the  fines 
are  arbitrary,  and  it  is  imposrable  to  set  aside  annually 
the  aum  which  will  be  actually  neoessaiy,  the  Court 
cannot  determine  oA  ante  the  proportions  chai^eable 
upon  the  suoceasive  interests  without  the  hazard  of  * 
wrong  determination  (6).  And  where  a  proportion  of 
the  fine  cannot  be  laid  aside  year  by  year,  the  respective 
proportions  of  the  tenant  for  life  and  remMnder^ain 
cannot  be  known,  until  the  death  of  the  tenant  for  fife 
has  ascert^ned  the  extent  of  the  benefit  which  he  ou 
derived  trova  the  anticipated  payment.  Kven  then  we 
arrive  rather  at  the  amount  of  the  benefit  which  the 
remainder-man  possibly  may,  than  that  which  he  must 
necessarily  derive  from  the  renewal,  for,  as  scud  by 
Lord  Eldon  (c),  "  the  actud  interest  the  remainder-man 
takes  may  be  nothing  more  than  the  opportumty,  that 
the  lease  renewed  in  prasenti  has  secured,  to  api"7  "' 
the  end  of  that  term  for  another  renewal"    In  llight- 

(a)  4  Ves.  24 ;  S  Ves.  55J  ;  (6)  0  Ves.  65fi. 

0  Ves.  6fi4,  fiW.  S.  V.  (c)  II  Vea.  557. 
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ingale  y.  Latoson  {a\  the  tenant  for  life  was  under  no 
obligatioB  to  renew  the  lease.  In  Stone  v.  Theed  (&)»  the 
result  waSj  that  the  fine  was  paid  out  of  the  accumulated 
fund^  which  consisted  of  the  income  ;  and  in  subsequent 
cases  that  course  has  been  followed;  and  where  there  has 
been  a  direction  to  renew>  and  no  fund  expressly  pro- 
videdy  the  fines  have  been  charged  upon  the  rents  and 
profits  of  the  premises :  Lord  Montford  v.  Lord  Cado^ 
gan  (c).  Lord  Mibintoum  v.  Earl  Portmore  (d),  Earl  of 
Shaftesbury  v.  Zhike  of  Marlborough  {e\  If  the  testator 
or  settlor  points  out  a  particular  fund^  or  directs  that  the 
fines  ore  to  be  raised  in  a  certain  manner,  his  direction 
will  be  pursued:  Flayters  v.  Abbott (f)y — which  case,  it 
must  also  be  observed,  related  to  fines  upon  the  admis- 
sion to  copyhold,  which  suggests  difierent  considerations. 
The  introduction  of  alternative  modes  of  raising  the 
fines,  or  giving  the  trustees  express  power  to  mortgage 
the  estate  for  that  purpose,  does  not  afiect  the  relative 
rights  of  the  parties.  The  trustees  are  not  thereby 
authorized  to  proceed  to  a  sale,  nor  are  they  bound  to 
proceed,  by  way  of  mortgage,  nor  have  they  thought 
proper  to  exercise  their  power  in  that  respect.  In  the 
absence  of  any  express  or  definite  direction,  the 
Court  will  pursue  the  modem  rule,  which  has  been 
to  apportion  the  charge  between  the  tenant  for  life 
and  the  remainder-man  according  to  their  interests  in 
the  premises:  Allan  v.  Backhouse {g)y  Greenwood  v. 
Evans  (A),  Reeves  v.  Creswick  (i).  This  has  been  done 
either  by  giving  to  or  requiring  from  the  tenant  for  life, 
security,  as  the  case  might  be:  it  is,  in  fact,  only  a 
modification  of  the  general  rule,  which  throws  the  charge 


1846. 


Argument. 


(a)  1  Bro.  C.  C.  441. 

(b)  2  Bro.  C.  C.  248. 

(c)  19  Vea.  635 ;  S.  G.  17. 
VeB.  485. 

{d)  5  Madd.  471. 


(e)  2  Myl.  &  K.  111. 
(/)  2  Myl.  &  K,  97. 
(g)  2  Ves.  &  B.  65. 
(h)  4  Be&v.  44. 
(•)  3  Y.  &  C.  715. 
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ArgumaU. 


upon  the  rents  and  profits.  In  inierestB  of  this  natnie, 
which  are  not  of  necessity  permanent^  and  yet  are  not 
to  be  the  subject  of  oonyersion>  there  ia  nothing  whidi 
can,  strictly  speakings  be  deemed  corpus,  as  distingnished 
from  rents  and  profits.  The  application  of  the  tmst 
funds  hitherto  made  in  the  payment  of  the  fines,  is  not 
in  accordance  with  the  manner  of  providing  for  the  fines 
pointed  out  by  the  testator,  nor  with  any  rule  adopted 
by  this  Court  The  fines  must  in  some  way  be  raised 
out  of  the  rents  and  profits  of  the  leasehold  premises^ 
which  are  the  subject  of  renewaL 


Mr.  Tinney  and  Mr.  CampieO,  for  the  Defendant 
fVtlUam  Jones,  the  taiant  for  life. — The  proper  course 
in  this  case  is  to  raise  the  fines  by  a  mortgage  of  the 
estate,  throwing  upon  the  tenant  for  life  the  duty  of  keq>- 
ing  down  the  interest  only :  Buckeridge  y.  Ingram  (n). 
It  is  not  accurate  to  say  that  the  Court  has  laid  down 
any  general  rule  with  regard  to  the  i^portiomnent  of 
renewal  fines,  and  certainly  it  is  incorrect  to  say  that 
the  rule  of  apportionment  has  been  according  to  the 
actual  benefit  derived  by  die  successive  owners  of  the 
property.  In  some  of  the  earlier  cases,  the  divimon  of 
the  fines  into  thirds,  and  the  apportionment  of  two- 
thirds  to  one,  and  one-third  to  the  other  party,  is  men- 
tioned; but  that  is  clearly  not  the  nde:  JNighHngale  v. 
Lawson  (&).  It  might  perhaps  have  been  a  proper  appor- 
tionment in  some  particular  case,  and  was  afterwards  in- 
accurately referred  to  as  a  rule.  In  examining  the  au- 
thorities on  the  present  question,  the  cases  ia  which  the 
renewals  have  not  been  directed  by.  the  author  of  the 
trust  must  be  excluded.  This  disposes  of  Reeves  v. 
Cresmck  (e),  and  Butt  v.  Birhbeck  (d).  The  other  cases 
may  be  divided  into  tiiree  classes.    The  first  consists  of 


(a)  2  Ves.  jun.  652. 
(6)  1  Bro.  C.  C.  440. 


(c)  3  Y.  &  C.  715. 

(d)  2  Y.  &  C.  C.  C.  447. 
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cases  in  which  the  cost  of  renewals  has  been  held  to  be        1846. 
chargeable  on  the  rents  and  profits :  Stone  v.  Theed  (a), 

(a)  This  case  was  examined  rected  an  account  of  such  rents 

by  Mr.  Campbell,  to  whom  the  and  profits.    By  the  Matter'i 

reporter  is  indebted  for  the  fol-  Report  it  appeared  that  such 

lowing  note  : —  rents  of  the   leaseholds  were 

Stonb  «•  Thssd,  2  Bro.  C.  313/.,andoftheireeholda»67d^ 
C.  243;  Beg.  Lib.  1786,  fo.  JBcMo/etythe  second  life,  dropped, 
689.  The  will  was  dated  the  after  the  decree,  in  Angast^ 
20th  of  May,  1776  (not  1786).  1786,  and  the  renewal  was  made 
After  the  direction  to  the  tros-  on  the  12th  of  March,  1787. 
tees  from  time  to  time  to  re-  The  cause  came  before  Lord 
new  the  lease  and  add  new  TTiurlow^  for  farther  directions, 
lives  if  they  could  obtain  such  in  July,  1787,  when  the  Court 
lease,  there  followed  a  decia-  declared  —  that  the  rents  and 
ration  in  the  will,  **  that  such  profits  of  the  freehold  and 
new  lease  or  leases  should  leasehold  estates  and  the  inter- 
be  subject  to  the  same  trusts  est  of  the  personal  estate  not 
and  conditions  as  befi)re  men-  specifically  bequeathed,  were 
tioned  ;*'  and  then  followed  the  applicable  to  the  renewal  of  the 
power  to  place  out  at  interest  lease  under  which  the  estate  at 
^the  overplus  of  the  rents."  FFeitfruij  was  held,  in  manner 
The  Defendant,  Bridge  Wod-  hereinafter  mentioned.  And  it 
notky  the  annuitant,  was  made  appearing  that  (me  of  the  lives 
a  party,  as  the  testator's  heir-  diropped  in  May,  1780^  in  the 
ess-at-law.  In  addition  to  what  lifetime  of  Ann  Wodnoth^  and 
is  stated  in  Brown's  Report,  that  222^  17«.  lOi.  was  paid  on 
of  the  original  decree  at  the  filling  up  such  lease,  the  Court 
Rolls,  such  decree  declared  did  declare  that  the  rents,  and 
— that  the  rents  and  profits  the  interest  of  personalty,  which 
of  the  ireehcdd  and  leasehold  accrued  after  that  period  during 
estates  accrued  and  to  accrue  the  life  of  Ann  Wodnothf  were 
since  the  death  of  Ann  Wodr  applicable,  as  fiur  as  they  would 
noth^  belonged  and  would  be-  extend,  to  make  good  the  said 
long  to  the  then  Defendant,  222^  VJs.  lOi.,  and  it  was  or- 
Brid^  Wodncihp  the  heir-at«  dered  that  the  same  be  answered 
law  of  the  testator,  subject  to  by  her  executors,  they  admit- 
the  two  annuities,  or  such  part  ting  assets^  and  that  the  defi- 
thereof  as  the  clear  residue  of  ciency  be  made  good  out  of  the 
the  personalty  would  not  be  said  313/.  and  67SI.  (being  the 
sufficient  to  satisfy,  until  some  rents  accrued  after  the  death  of 
other  person  should  become  en-  Ann  Wodnoth)^  and  it  was  or- 
titled  to  receive  the  same  upon  dered  that  the  residue  of  these 
the  contingencies  in  the  will  two  sums  be  paid  to  the  execu- 
mentioned;  and  the  Court  di-  tor  of  Brid^  Wodn^h,    And 


Partmore,  Earl  of  Shajtetbury  v.  Duke  of  Marlborough. 
The  second   claBs  are  cases  whore  the  renewals  have 

it  being  alleged,  that,  on  the  of  the  Plaintiff,  Catherku  X,. 

]6tb  of  August,  17B6,  another  Stone.    But   the    gift  to   the 

life  dropped,  and  that  Bridget  Plaintiff  was    only    to    take 

JVodnoth  died  on  the  12th  of  effect  from  and  after  the  dn.Ua 

October,  t78C,  and  that  on  the  of  Bridgel    WodnM,  in  case 

12th  of  March,  1787,  a  new  Brid^  should  die  leaving  no 

life  was  added  at  the  cost  of  child.    The  will  left  entirely 

2221. 17«>  iOd.,  which  was  paid  undii^Maed  of,  Aie  inrplns  rente 

by  the  Pluntiff,  the  Court  did  to  accrue  daring    the  life  of 

declare — it  appearing  the  intei^  Bridget  Wodnoth,  after  paying 

est  of  the  residuary  personalty  herown  annnity  of  lOW.  a  yetr^ 

was  not  sufficient  to  pay  the  and  the  other  annuity  of  3W.  a 

two  annuities,  that  the  rents  of  year.     And  these  suiplus  rents 

the    freehold    and     leasehold  bo  undisposed  ot,  devolr«d  to 

estates  accrued  after  the  16th  herself  during  her  life,  in  her 

of  August,  17B6,  in  the  life  of  character  of  heir-at-law.     One 

Bridget  Wodaolh,  were  appli-  of  the  cestui  qui  yiea  in  the 

cable  to  make  good  the  same,  lease  died  in  Hay,  1780;  'and 

and  it  was  referred  back  to  the  ^nit  Wadnoth,  the  first  tenant 

Miuter  to  carry  on  the  account  for  life  under  the  will,  died  in 

of   renta,   distinguishing  those  August,  1780.     The  fint  qoes- 

before   the    16th    of   Angust,  tion,  therefore,  was,  how  mnch 

1786,  from  those  after  that  date;  Ann  ought  to  have  contribnted 

and  it  was  ordered  that  those  to  the  inserting    a  new  lifet 

accrued  before  that  date  be  paid  This  question    Lord    Tkvriom 

to    the    executor   of  Bridget  onswen   by  saying,  that  the 

WoAuAh,  and    thoee    accrued  whole  rents  and  interest  from 

afterwards  to  the  Plaintiff,  in  May  to  August,  1780,  as  far  as 

part  of  the  said  lost -mentioned  they  will  go,  ought  to  beapplicd 

sum  of  222/.  ]7<.  lOi^  so  paid  to  make  good  the  renewal  fine; 

by  her  (the  Plaintiff).  and,  as  they  were  InsufBdent, 

On  the  aboTe,  it  is  to  be  ob-  he    directs    Bridget,    who,   as 

served,  that  Bridget  Wodnoth,  heir,  became   entitled    to  the 

as  heir,  on  the  death  of  Arm  next  estate  fi>r  her  life,  to  bear 

Wodnolk,  became  tenant   for  the  deficiency  out  of  the  rente 

her  own   life,  not  under   the  accruing  to  her  oiler  the  de&tli 

will,  but  by  act  of  law,  with  of   Ann.      Thus,    the    income 

reminder   under  the  will  to  alone  bears  the  whole  expense 

her  children,  if  she  should  have  of  the  first  renewal,  and  the 

any.    She  hod  none,  in  fact,  tenant  in  reminder  contributes 

so  that  on  her  death  the  re-  nothing,  although  in  1786  ahe 

mniuder  took   effect   in  favour  succeeds  to  the  bcuefit  of  the 
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been  held  chargeable  on  the  corpus:  Playters  v.  Abbott         i846. 
The  third  class^  where  the  charge  has  been  apportioned 
partly  on  the  corpus,  and  partly  on  the  rents  and  pro- 


renewed  life.    The  burthen  has  tend,  and  in  the  latter  case  the      Argument 

been  chiefly  borne,  not  by  any  remainder- man  must  bear  the 

tenant  for  life  under  the  will,  deficiency. 

but  by  the   heir-at-law,  who        Comparing    the   Registrar's 

toolc  an  undisposed  of  estate  for  Book  with  the  report  (2  BroA^Ti, 

her  own  life  by  descent.    The  C.  C,  p.  247),  a  doubt  may 

Chancellor  treats  her  as  if  she  arise  whether    Lord    Tkurhw 

were  a  tenant  for  life  under  the  intended  that  the  decree  should 

^*^«  be,  as  it  was,  finally  entered. 

Another  cestui  que  vie  in  the  The  report  in  Brown  is  con- 
lease  died  in  August,  1786, in  the  fused,  and  the  marginal  note  is 
Kfetime  of  Bridget,  who  herself  incorrect.  Taking  as  a  guide 
died  in  October,  1786  ;  and  the  the  Registraf^a  Book,  the  case 
second  question  was,  how  much  may  be  explained.  Lord  Thur- 
Bridget  ought  to  have  contri-  fow?  seems  to  have  founded  him- 
bnted  to  the  inserting  a  new  self  on  the  direction  given  to  the 
life,  which  was  done  at  the  cost  trustees  to  renew,— the  direc- 
of  the  renoainder-man  ?  This  tion,  that  the  new  lease  should 
question  Lord  7%«rfo«7  answers,  be  subject  to  the  same  trusts, 
as  he  did  the  former,  by  saying,  and  the  power  to  the  trustees 
that  the  rents  accrued  from  to  place  out  "  the  overplus"  of 
August  to  October,  1786,  as  far  the  rents  and  profits.  He  con- 
as  they  will  go,  ought  to  be  sidered,  no  doubt,  that  this 
applied  to  make  good  the  re-  word  "  overplus"  was  to  be  ex- 
newal  fine.  In  October,  1786,  plained  by  the  preceding  direc- 
the  remainder  in  favour  of  the  tion  to  renew,  and  that,  there- 
PlaintiiF  came  into  possession,  fore,  the  testator's  meaning  was, 
and  the  PlaintiflF  must  bear  first,  to  renew  in  all  cases  out 
the  deficiency  after  applying  of  the  rents  and  profits ;  and, 
Bridgefs  rents.  secondly,  to  lay  out  the  over- 

The      principle,     therefore,  plus  of  the  rents  and  profits 

adopted  by  Lord  Thurlow,  is  (after  the  death  of  A.  and  dur- 

one  which  would  in  effect  place  ing  the  life  of  B,).    It  is  true, 

the  whole  burthen  of  the  re-  as  he  observes,  that  "no  dispo- 

newals  on  the  tenant  for  life,  sition  is  made  of  the  accumula- 

If  the  whole  rents  accruing  to  tion"— meaning  the  fund  which 

the  tenant   for   life  from  the  would  have  accumulated  by  the 

day  the  life  drops,  are  sufficient  laying   out    the    "  overplus." 

to  pay  for  the  renewal,  they  are  There  was,  in  fact,  no  accumu- 

to  be  applied  for  that  purpose  ;  lated  fund.   The  interest  which 

if  insufficient,  they  are  to  be  descended    to  the   heir-at-law 

applied,  as  far  as  they  will  ex-  was  (not  the  whole  rents  and 


Jdhu        these  cues  have  proceeded  upon  one  general  aod  j»e- 

'-  Tailing  prindple,  that  the  ioteotifHi  of  the  testato  or 

ArgumeiU.     pnfitB,  bnt)  tbb  "oreiplm,"  only  intitled  to  an  "oTerplna 

■ad  no  mora,  dnring  ber  own  of  the  renta  and  profit*^"  afUr 

life,  that  interest  being  orer-  aiwwerin^  the  renenb.   BdI 

ridden  by  the  preyioni  dinction  M  the  tnutees  wen  to  nnaw, 

to  the  tmoteM  to  lenew.    Lord  and  oat  of  one  and  the  him 

Thurhv  finds  in  the  terms  of  fond,  and  as  it  wee  elar  (k- 

tbe  wiU  a  Mlotion  of  the  que*-  eoiding  to  liis  inlerfHctatioi}, 

tiou   before    him.      He    eaya  that,  dnring  tlie  life  of  £r»d^ 

(according  to  the  Report),"!  the  rents  and  profits  went)t« 

thinlc  the  terms  of  the  will  bind  fund   intended.  Lord  TinHae 

the  tnisteee  to  apply  the  fimds  held,  that  the  rents  and  pofits 

Qfirst  accruing  income]  of  the  must  also  hare  been  the  fbnd  in- 

estate  for  that  pnrpoae."    He  tended  dnring  the  life  of  <Am. 
condden  that  the  testator  has        It  may  be  collected  from  the 

pmrided  his  own   fond,  and  Report,  as  explained  by  refer- 

baa  put  the  bnrthen  wholly  and  enee  to  the  Btgutrtr't  Book, 

exprenly  oa  income,  and  no  that  Lord   TtmHote  eonndered 

part  on  a^ital,  and  that  his  the  expenses  of  renewal  u  a 

will   mnet   be   obeyed.     The  first  charge  on  the  annnal  renb 

conelnding  words  of  the  Report  and  profits,  and  as  overriding 

are  not  very  clear.    The  pas-  all  the  liniitationa.  This  wonM 

sage   shonld    probably    stand  be    qnite    intelligible.     "Tbs 

thus:   "The  whole  fond  [j.e.]  whole  fond,"  be  says,  "tii.  the 

the  rents  and  profits  (the  per-  renta  and  profits, — mnxtpsytbe 

aonal  estate  not  being  prodnc-  expenses."    But  no  such  pnn- 

tiTe),  most  pay  the  expenses  of  ciple  is  worked  ont  by  the  decree 

the  tmet.    Tlie  [annnal]  pro-  in  the  Jtegitfrar'i  Book.    The 

duoe  of  the  whole  most  be  first  decree  does  not  q>ply  *^>  *'"''' 

pud  to  the  purpose  of  the  re-  fnnd — namely,  all  the  rmts  and 

newais."    Sir  Samiitt  Bomilfy,  profits— bnt  only  a  small  ?»> 

in  his  reply  in  AUan  v.  Bmd'  of  tbetn.    The  decree  merely 

Aewe,  2  Ves-AB.  73,  observes,  holds  that,  from  the  day  •  life 

that  "annual"  rents  and  profits  drops,  the  renta  accmIng/» 

were  meant.    It  will   be   ob-  atid  afttr  that  dt^r  are  the  pnv 

serred     that    Lord     Tltwrlow  per  fond.    One  tenant  Ar-lift 

makea  no  distinction  in  princi-  may    happen    to   ontlive  the 

pie    between    ^mm,   the    fint  three  lives,  and  may  hold  tbe 

tenant  for   life,  and  Brvfyel,  estate  for  thirty  yean,  p^P"! 

who  became  the  second  tenant  nothing.  When  the  next  tenant 

or  quam  tenant  for  life.    One  for  life  succeeds,  tbe  lira  u* 

was  actual  tenant  fbr  life  under  all  aged,  and  they  may  bU  die 

the  will,  and  the  other    was  in  the  first  year.    This  terasl 
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aathor  of  the  trust  had  been  expressed,  and  must  be 
carried  into  effect.  The  Court,  in  each  case,  sought 
for  and  detennined  upon  the  construction  of  the  par- 

for  life  has  to  pay  out  of  his  cree, — a  result  which  may  be 
rents,  three  finee,  and  may  die  thus  expressed, — **  The  direct- 
shortly  afterwards,  haTiBg  re-  ion  to  renew  is  in  the  nature  of 
ceived  nothing.  If  the  expenses  a  first  charge  on  the  rents  and 
of  renewal  are  looked  at  as  a  profits,  and  whoeyer  receives 
first-chaige  oyerriding  all  the  the  rents  and  profits  must  bear 
KmitatioMi,  it  does  not  follow  that  charge  thereout.    Thetes- 
that  one  tenant  for  life  should  tator  died  in  1778,  leaving  the 
escape  all  chaige,  and  the  next  three  lives  full.    The  first  life 
tenant  for  life  pay  the  whole,  drops  in  1780,  in  the  lifetime  of 
If  trustees  are  to  renew— and  Afm^  the  first  tenant  for  life, 
to  renew  out  of  yearly  rents  and  the  cost  of  renewal  is  222/. 
and  profits — it  would  seem  tliat  The  Court  could  not  have  said, 
they  should  begin,  as  soon  as  ab  arUe^  what  sum  the  trustees 
they  take  upon  them  the  trusts,  ought  to  have  reserved  out  of 
to  reserve  or  put  by  something  the  rents,  in  order  that  they 
yearly,  in  order  to  provide  a  might  be  prepared  with  the  fine 
fund  for  the  event.    If  they  when  required.    But  noter,  it  is 
hare  resenred  nothing,  but  the  seen  that  the  trustees  should  in 
tenant  for  life  has,  up  to  the  each  of  the  two  years  of  the 
time  of  renewal,  received  the  tenancy  of  ^an,  and  during  hei 
whole  rents,  and  such  rents  are  enjoyment  of  the  estate,  hav« 
sufficient  in  the  whole  to  meet  deducted  from  her  111/,  until 
the  renewal  fine,  then  he,  the  the  life  dropped,  and  then  they 
tenant  for  life,  is  the  party  to  would  have  had  the  requisite 
refund  to  the  trustees  the  ne-  amount  in  hand.  Let  her  estate 
oessary  sum.    He  has  now  to  therefore  bear  that  renewal  fine 
pay  off  an  incumbrance  which  The  next  life  drops  in  the  life- 
preceded    his    own   benefidal  time  of  her  successor  Bridget 
enjoyment.  who  enjoyed  the  estate  for  sis 
It  may  be  doubted  whether  years,  and  upon  such  failure  o 
the  decree  in  SUme  v.  The^d  the  life  the  same  fine  is  paic 
accurately  worked  out  the  in-  as  before.    The  Court  can  nou 
tention  which  Lord   ThurUno  determine,   that   the  trustees 
found,  in  that  case, — ^to  lay  the  should,  in  each  year  of  hei 
burthen  upon  the  rents  and  pro-  tenancy,  until  the  life  dropped 
fits.     The  reasoning  of  Lord  have  deducted  from  her  37/. 
Tkmhw^  as  it  may  be  collected  and  then  they  would  have  liai 
firom  the  report,  would  seem  to  the  requisite  amount  in  hand 
lead  to  a  different  result  from  Thus  the  will  will  be  satisfied 
that  which  is  found  hot  the  de-  and  the  remainder-man   wil 


Argya*t»t. 


joNH  appropriated  to  the  charge,  rather  than  applied  aay 
iw»%.  general  rule  to  the  case.  The  first  class  of  cases, — 
those  in  which  the  testator  has  charged  the  rents  and 
profits  exclusively  with  the  expense  of  renewal,  are  not 
therefore  authorities  in  this  case,  where  there  is  no  sach 
exclusive  charge.  If  the  cases  of  Lord  Montford  t. 
Lord  Cadogan,  and  Lord  MUsintovm  v.  Earl  ofPortmon 
differ  from  the  others  of  this  class,  it  must  be  remember- 
ed, that  thej  are  cases  of  settlements,  and  not  of  wills: 
they  arc,  however,  expressly  founded  upon  the  particular 
intention.  The  cases  of  the  second  class  are  authori- 
ties for  chai^ng  the  fines  upon  the  corpia,  and  they 
are  relied  upon  by  the  Defendant  in  this  case,  not  as 
esta^lbbing  any  general  rule,  but  as  justifying  a  like 
construction  of  this  will. 

beu  nolhins.  If  the  Court  of  keeping  np  the  eetate." 
were  to  make  the  fitst  tenant  The  caae  of  Stont  r.  I%eed,  is 
for  life  aiuwer  for  the  tenta  the  not  of  the  doctrine  with 
only  for  the  period  &f  ter  the  first  respect  to  the  fund  for  renewal 
life  drops,  as  she  lived  only  fines,  where  renewals  are  di- 
three  monthly  she  in  fiict  would  rected  by  the  will.  As  explain- 
pay  little  or  nothing,  and  it  is  ed,  that  case  seems  to  be  an 
not  jost  that  the  succeeding  authority  for  the  decision  in 
tenant  for  lifb  should  pay  the  Skafiethuy  r.  Tkt  Ihth  of 
whole  deficiency.  The  some  Mar&oroHgh,  with  this  differ- 
observation  would  apply  to  the  ence,  that  Sir  •/'oin  LtaeK  car- 
second  life,  which  drops  in  the  ried  out  the  principle  to  its 
lifetime  of  the  second  tenant  for  consequences.  He  fognd  an  in- 
life.  The  tenant  for  life  dies  tentionintbewill thatthecoats 
in  two  months  after,  and  thus  of  renewal  should  override 
the  burthen  would  fall  almost  every  beneficial  estate,  and  the 
wholly  on  the  remainder-man.  Duke  of  Marlhonugh,  the  fint 
This  would  not  accord  with  the  tenant  for  life,  having  received 
intention  of  the  testator,  for  the  rents  and  profits  sufficient  to 
testator  has  made  a  proTision  answer  the  renewal  fine,  he  held 
which  may  exhaust  the  estate  that  the  Duke  had  only  home 
of  the  first  taker.  He  sacrifices  a  burthen  properly  choigeable 
the  intent  of  a  provision  for  the  upon  him  in  reqtect  of  his 
first  taker  to  the  original  intent  estate. — J.  C. 


It  TBB  the  case  of  a  lease  for  lives,  wiUi  a  direction  to 
renew  out  of  the  rents  uiti  profits,  and  a  declaration 
that  the  lenewed  leases  should  be  held  upon  the  same 
trusts.  There  is,  apparenttj,  no  reason  why  it  should 
not  have  been  govenied  by  Stone  t.  TTued.  The  tenant 
for  life  inserted  two  new  Uvea  at  his  own  expense,  and 
then  filed  his  bill  against  the  trustee  and  the  remainder^ 
man,  praying  that  he  might  be  declared  an  incumbrancer 
for  the  amount,  or  some  part  thereof.  No  such  bill 
seems  to  have  been  filed  in  any  previous  case.  If  the 
rule  be,  as  it  is  argued  on  the  other  side,  to  apportion 
the  fine  according  to  the  actual  enjoyment  of  the  pro- 
perty, the  answer  to  the  suit  was  obvious.  "  Wut  and 
see  the  event.  The  new  lives  which  you  have  added 
may  be  exhausted  by  your  own  tenancy.  The  remoin- 
demmo  may  posnbly  derive  no  benefit  from  your  re- 
newal. At  your  death  it  will  be  ascert^ned  whether 
the  remainderman  is  your  debtor  in  respect  of  the 
renewal,  and  if  he  be  so,  Uie  estate  will  remain  as  your 
Kcority  for  the  debt."  Sir  Tkomai  Plumer,  however, 
according  to  Uie  report  of  his  judgment,  held  that  the 
amonot  of  the  renewal  fine  ought  to  be  raised  by  sale  or 
mortgage,  and  that  there  must  be  an  inquiry,  "  what 
proportion  of  the  capital,  as  well  as  the  interest,  with 
reference  to  the  hm^  derived  by  the  tenant  for  life,  is 
to  be  pud  by  him"  (i).  The  decree,  as  drawn  up,  di- 
rected an  inquiry,  "how  much  of  the  sud  fine,  fees, 
and  expenses,  with  reference  to  the  intereat  of  tlie  plun- 
tiff  m  the  sud  estates,  ought  to  be  borne  and  paid  by 
Iuul"  This  decree  was  affirmed  by  Lord  Eldon,  on 
appeal  (c).     The  actual  benefit  derived  by  the  tenant 

(a)  2  V.  &  B.  6fi.  onl;  report  of   Lord    £Uan'« 

(A)  Id.  79.  jndgment,  in  print,  ia  contuned 

(c)  Lin.  Inn,  Angnst   7th,    in  the  Law  Hagazina,  Vol.  2^ 
lesi.    It  is  iMlieved  that  the    p.  112.    London,  1841. 
VOL.  T.  II  H.  W. 


joHu  time.  At  the  time  of  the  inquiry  he  had  derived  no 
itniKt  hen^:  one  of  the  eestuit  que  vie  at  the  deadiof  tbete»- 
tatriz  was  still  in  existence,  and  being  still  only  twenty 

Argumnd.  ,  /i  i  ■    i  »    i  ■        l 

moe  years  of  ngb,  he  nugfat  very  possibly  HurriTe  the 
tenant  for  life;  in  which  case  the  latter  conld  never  de- 
rive any  actual  benefit  from  the  renewal.  The  ixbrat 
of  the  plaintiff  was  ^t  of  benefidal  owner  of  the 
estates  ibr  hia  own  life ;  but  that  in  itself  aflbided  do 
guide  in  determining  bow  mu<^  of  the  fine  he  diould 
bear.  It  is  clear,  therefore,  that  the  dedsion  in  Mm 
V.  Baekhoase  is  not  founded  upon  tin  reasoning  in  ffhUe 
T.  fFkite,  and  is  not  in  aocoidanoe  with  what  it  has  been 
B^d  18  the  modem  role  of  apportionment.  The  resolt  of 
t}ie  decree  was,  tliat  tbe  t«nant  for  life  was  made  to 
bear  S132L  as  his  portion  of  the  fines  and  expenses,  and 
the  remiunderman  3724Z,,  and  the  ooets  of  the  anit, 
ae  his  portion  of  the  expense  of  the  renewal,  at  a  time 
when  it  was  wholly  uncertain  whether  one,  or  which 
of  the  parties  would  receive  any  benefit  from  the  re- 
newed lease  (a).  In  Greenwood  v.  £!vans(!>),  the  tnut 
was  to  renew  "  out  of  the  rents  and  profits  of  &e  pre- 
mises, or  by  mortgage  thereof,  if  found  expedient" 
The  trustees  renewed  by  inaerting  a  new  life  in  tie 

(a)  The  Master,  by  his  re-  the  66662.  Br.  SJ.,  which  left 

port,  in  AUm  v.  Backhtmn,  S724/.  8*.  2d.,  wMah  bdiu  rf 

16th  Dec  1823,    foond    that  3724J.  ftr.  2d.,  together  with 

6654/.  2«,  id.     was    properly  464/.  16*.  4rf.,  the  coeto  of  the 

paid  by  the  Pluntiff  u  the  fine  wvenl  parties  of  the  eaiti  *• 

on  renewal,  and  2(ai.  64.  IQd,  taxed,  &&,    ponoant  to  the 

for  the  few  and  expenees  at-  sud     decre%     amonnted    to 

tending  the  renewal,  making  4179/.  4*.  6i.,    "  which  wi 

together  6866/.  8(.  2d. ;  that,  earn  of  4179/.  4&  6</.  is  to  he 

with  reference  to  the  intereat  raised  by  sale  or  mortgsge  of 

of  the  PItuntiff  in  the  estates,  a  competent  put  of  the  wd 

the   sum  of  3182/.  onght  to  devised  eatatea,  purtoant  to  th« 

be    borne   and    paid  by    the  direetiouB  of  the  said  decree." 

PlaitttifF  as  Hia  pro^rtiun  of  (J>)  A  Bear.  44. 
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place  of  the  testator^  who  was  himself  a  oestui  que  vie 
with  two  others ;  and  for  this  purpose  they  borrowed 
monej  on  security.  Two  thirds  of  the  rents  went  to 
one  daughter^  Mrs.  Evanses  trustees,  during  certaiii 
hves;  the  other  third  went  to  another  daughter,  Mrs. 
Bowk,  for  life.  At  the  suit  of  the  trustees,  the  Master 
of  the  Bolls  declared  that  the  sum  paid  for  renewal 
was  a  charge  upon  the  premises,  and  that  the  interest 
should  be  paid  by  the  tenants  for  life ;  that  the  trustees 
of  Mrs.  Evans  ought  to  bear  a  proportion  of  the  charge 
with  referenoe  to  the  benefit  derived  by  them  from  the 
renewal, — ^the  amount  of  such  benefit  to  be  ascertained 
by  the  Master,  who  was  also  to  state  how  the  ultimate 
payment  of  subh  amount  might  be  best  secured  or  pro- 
vided for,  and  whether  the  Defendant,  Mrs.  Bmole, 
derived  any  benefit  from  the  renewal ;  and  if  so,  to 
what  amount,  and  how  the  same  could  be  best  secured 
or  provided  for.  It  does  not  appear  that  there  was 
any  reason  for  assmning  that  the  trustees  of  Mrs.  Evans 
had  actually  derived  a  benefit,  which  would  not  equally 
have  applied  to  Mrs.  Bowie;  and  the  same  observation 
applies,  as  in  the  last  case,  as  to  the  difficulty  of  imme- 
diately determining  the  amount  of  the  actual  benefit 
which  the  parties  might  ultimately  derive.  The  only 
other  authority  which  it  is  necessary  to  notice,  is  that 
of  White  V.  White.  That  case  has  not  been  cited  as 
having,  so  iar  as  its  particular  circumstances  are  con- 
cerned, any  bearing  on  the  present  case,  but  it  has 
been  cited  as  containing  some  general  observations  of 
Lord  Eldan  on  the  apportionment  of  renewal  fines.  It 
must  be  remembered,  that  those  observations  were  not 
directed  to  the  oaae  before  him>  and  that  to  the  most 
important  of  those  observations  for  the  psesent  purpose, 
— ^the  impoenbility  of  determining  the  apportionment 
ab  ante,  without  the  risk  of  a  wrong  determination, — 
Lord  Eldan  did  not  himself  attend  in  the  subsequent 
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case  oi^AUan  v.  Backhouse.  In  this  case  the  amount 
of  the  fines,  both  on  the  leases  for  lives  and  years,  were 
wholly  uncertain  in  amount,  and  it  could  not  therefore 
have  been  the  duty  of  the  trustees  to  lay  by  annually 
any  certain  siun  to  provide  for  them.  The  case  must 
be  governed  by  the  intention  of  the  testator,  so  far 
as  it  can  be  gathered  from  the  will,  and  the  particular 
trusts  indicate  that  the  fines  are  to  be  raised  by  mort- 
gage, as  distinguished  from  the  other  charges  on  the 
premises.  The  trustees  are,  out  of  the  rents  aad 
profits,  yearly  to  pay  the  rents  reserved, — and  they 
are,  out  of  the  rents  and  profits,  or  by  mortgage,  or 
by  such  other  ways  as  shall  be  advisable^  forthwith  to 
raise  the  renewal  fines.  The  first  direction  obviously 
relates  to  annual  rents  and  profits, — and  the  second 
to  gross  profits  or  corpus. 


Mr.  fFethereU,  for  the  trustees. 


eih  Mty^. 

Judgment, 


The  Vice-Chancellor  (after  adverting  to  the  other 
points  in  the  cause): — 

The  important  question  is  that  which  is  raised  re* 
specting  the  mode  of  providing  for  the  fines  on  renewals. 
I  think  the  cases  of  White  v.  White  {a\  AUen  v.  Back- 
house (b)y  and  Greenwood  v.  Evans  (e),  have  clearly  set- 
tled that  no  distinction  was  to  be  drawn,  in  considering 
this  question,  between  leases  for  years  and  leases  for 
lives.  The  principle  may,  in  some  cases,  be  more  dif- 
ficult of  application  to  leases  for  lives  than  to  leases 
for  years,  and  there  may  be  a  difference  in  the  mode  of 
raising  the  fine,  but  still  the  question,  as  to  the  pro- 
portion and  the  manner  in  which  the  tenant  for  life 


(a)  9  Ves.  664.  {h)  2  V.  &  B.  66.         (c)  4  Beav.  44. 
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and  remainderman  are  to  bear  the  charge,  is  clearly 
unaffected  by  that  distinction.  Treating  both  leases  in 
this  case  as  governed  by  the  same  principle,  the  ques- 
tion is  as  to  the  mode  of  raising  the  fund.  I  do  not 
think  there  is;,  at  the  present  day,  any  very  great  doubt 
as  to  the  abstract  rule  in  cases  where  the  testator  has 
by  his  will  (as  in  this  case)  directed  absolutely  that  the 
leases  shall  be  renewed.  In  the  absence  of  any  direction 
by  the  testator  as  to  the  mode  of  providing  the  fines, 
the  rule  is,  that  the  parties  must  bear  the  expense  of 
renewal  in  proportion  to  their  respective  interests  in 
the  estate.  In  the  present  instance,  the  testator  di- 
rected that  the  fines  were  to  be  renewed  out  of  rents 
and  profits,  or  by  mortgage,  or  by  such  other  ways  and 
means  as  should  be  advisable;  than  which  (without  giving 
any  opinion  whether  the  words  authorize  a  sale  or  not) 
it  is  scarcely  possible  to  give  a  larger  power.  Setting 
aade  for  the  present  the  question  as  to  raising  funds  by 
anticipation  for  future  renewals,  and  supposing  nothing 
had  been  done  by  the  trustees,  the  Court,  if  called 
upon  to  act,  would  have  adopted  the  reasoning  which  is 
usual  in  cases  of  this  kind.  A  direction  that  the  fine 
should  be  raised  by  sale,  without  more,  might  be  a  strong 
argument  for  saying,  that  the  corpus  of  the  estate 
was  to  bear  it,  and  that  the  entire  estate  was  intended 
to  be  settled,  subject  to  the  subordinate  direction  that  it 
was  to  undergo  a  perpetual  diminution  with  a  view  to 
being  otherwise  preserved.  The  case  of  fines  on  the  ad- 
mission to  copyholds  better  illustrates  the  effect  of  this 
mode  of  proceeding,  for  the  estate  must  ultimately  be 
consumed,  and  such  may  also  be  the  effect  with  regard 
to  leaseholds.  But  where  there  is  a  direction  that  the 
trustees  shall  rsdse  the  fine  either  by  sale  or  mortgage, 
or  by  the  application  of  rents  and  profits,  or  in  any 
other  mode  which  they  shall  think  fit,  there  the  effect. 
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as  between  the  parties,  would  obvioudy  be  different 
acoording  to  the  mode  which  the  tmsteesy  ezeroiang 
the  power,  might  adopt.     If  they  raised  it  oat  of  the 
annual  rents  and  profits,  the  manifest  effect  would  be 
to  throw  the  charge  upon  the  party  in  possession, 
preserving  the  entire  estate.     K,  on  the  other  hand, 
they  raised  it  by  a  sale,  then  the  estate  would  undeigo 
a  diminution  of  so  many  acres^  the  tenant  ibr  life  loong 
the  rent  of  the  portion  sold,  and  the  remainderman 
losing  it  in  perpetnity.     Where,  howerer,  the  trustees 
not  acting  under  the  power,  the  Court  is  called  upon  to 
exercise  a  discretion,  the  effect  of  which,  in  one  way, 
would  be  to  throw  the  burden  upon  one  party,  and  if 
the  discretion  be  exercised  another  way  to  throw  it 
upon  a  different  party,  and  there  is  no  reason  ibr 
adopting  one  mode  rather  than  tiie  other,  there  the 
equitable  rule  would  appear  to  be  not  to  throw  the 
burden  more  upon  one  party  than  upon  the  other,  but 
to  apportion  it  between  them.     This  seems  to  me  to  be 
Sir  Thomas  Plumer^s  decision  in  Allan  v.  Backhouse^ 
adopted  I  think  by  Lord  Langdale  in  the  case  of  Ortenr 
wood  Y.  Evans.    I  cannot  help  thinlring  that  where  a 
testator  points  out  different  modes  of  raising  the  fines, 
all  of  which  have  reference  to  the  convenienoe  of  the 
estate,  it  is  inconsistent  with  the  intention  that  the 
parties  are  to  enjoy  the  estate  in  succession,  that  thor 
rights  should  be  altered  by  the  manner  of  proceeding, 
unless  there  be  an  inevitable  necessity  for  such  alterar 
tion.     I  am  far  from  thinking  there  are  not  difficulties 
in  the  case.    I  do  not  know  how  the  Court  can  do 
otherwise,  in  justice,  than  treat  the  case  as  one  in 
which  there  is  no  direction  binding  upon  &e  Court, 
and  direct  the  usual  apportionment  to  be  made.     That 
view  of  the  case  is  supported  by  the  decision  in  Allan 
V.  Backhouse^  and  other  cases,  and  does  not  conflict 
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with  the  oases  of  Flayters  v.  AlboU  (a),  and  JTie  Earl 
of  Shaftesbury  v.  Vuhe  of  Marlborough  (&)•  With  re- 
spect to  the  anticipation  as  to  future  renewals,  the 
theoiy  appears  to  be^  upon  each  renewal  to  look  at  the 
property  as  about  to  be  purchased  for  the  benefit  of 
the  settlement,  and  then  to  consider  in  what  way  the 
fine  for  the  renewal  is  to  be  borne  by  the  parties  who 
are  to  enjoy  the  lease  when  renewed.  That  seems  to 
be  the  effect  of  the  case  of  Greenwood  v.  Evans, 


1846. 
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Vice-Chancellor  : — 

I  do  not  know  that  I  can  do  more  than  state  the 
condusioin  to  whidi  I  have  c(Nme,  after  referring  to  the 
cases.  I  have  not  yet  the  actual  state  of  the  renewal 
question  before  me,  in  such  a  way,  and  with  such  ac- 
curacy, as  to  know  what  precise  directions  are  to  be 
given ;  but  I  will  explain  what  my  view  is,  that  it  vSaj 
he  applied  to  the  particular  fisicts.  I  stated  at  the  con- 
dusion  of  the  aigument  my  general  view  of  the  case. 
The  only  question  I  reserved  was,  as  to  the  mode  of 
apportioning  the  renewal  fines  between  the  tenant  for 
life  and  the  remainderman.  By  the  mode,  I  do  not 
mean  their  several  proportions,  but  the  manner  in  which 
I  am  to  effect  the  apportionments  The  general  rule 
recognized  by  Lord  Elion,  in  WMte  v.  WkUe{c)y  and 
followed  in  all  the  subsequent  cases,  as  to  the  propor- 
tions in  which  a  tenant  for  lifp  and  remainderman  axe 
to  bear  the  expenses  of  renewal  where  there  is  no 
express  direction  of  the  testator,  is,  that  they  bear  it 
in  proportion  to  the  actual  enjoyment  they  have  of  the 
lease  renewed.  It  is  not  necessary  in  this  case  that  I 
should  express  an  opinion  whether  there  is  any  dis- 


May2fHh, 


{a)  2  Myl.  &  K-  97.  {h)  Id.  111.        {e)  9  Ves.  564. 
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tinctlon  with  respect  to  this  rule  between  cases  wUch 
arise  under  settlements  bj  deed,  and  cases  under  wills; 
and  I  therefore  abstain  fix>m  expressing  any  opinion 
upon  that  point. 

This  case  does  not,  in  the  first  place^  depend  on  tlie 
general  rule.     There  is  a  direction  given;  and  there 
being  a  direction,  it  must  be  followed*     The  testator 
has  empowered  the  trustees,  out  of  the  rents  and  profits, 
or  by  mortgage,  or  in  such  other  ways  and  means  as 
they  should  think  fit,  to  raise  the  necessary  funds  for 
renewing  the  leaseholds,  some  of  which  are  held  for 
lives,  and  others  for  years*  The  trustees  might,  perhaps, 
have  so  acted  as  to  have  thrown  the  burden  in  a  manner 
not  according  with  the  general  rule ;  and  I  do  not  mean 
to  give  any  opinion  whether,  if  they  had  done  so,  the 
Court  would  have  interfered  to  alter  the  way  in  which 
the  trustees  had  placed  the  burden.     In  this  case,  how- 
evSr,  the  trustees  have  not  taken  upon  themselves  to 
exercise  the  discretion  which  is  given  them  by  the  will) 
and  they  have  thrown  it  on  the  Court  to  exercifie  it 
The  Court,  therefore,  having  a  wiU  before  it  in  which 
no  particular  way  is  pointed  out  as  preferable  to  another, 
— ^in  which  the  trustees  had  power  to  have  raised  the 
fines  out  of  rents  and  profits,  or  by  mortgage  or  other* 
wise,  as  they  thought  fit, — ^the  question  is,  how  the 
Court  is  to  act  ?     I  think  that,  in  the  absence  of  any 
special  ground  for  departing  from  that  course,  the  pro- 
per way  is  for  the  Court  to  raise  it  in  such  a  manner 
as  to  equalize  the  burden  among  all  the  parties ; — ^that 
is,  according  to  the  rule  which  the  Court  pursues  in  the 
absence  of  any  special  direction.     I  consider  that  a  case 
in  which  the  trustees  have  power  to  raise  the  fines  in 
any  way,  but  have  thrown  on  the  Court  the  execution 
of  the  trust,  is  a  case  in  which  the  Court  will  pursue 
its  own  general  rules.  If  I  were  to  adopt  one  alternative 
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mode  suggested  by  the  words  of  the  power,  I  might 
throw  the  whole  burden  of  a  fine  on  a  tenant  for  life ; 
and  the  effect  might  be,  that  he  would  enjoy  substan- 
tially no  benefit  from  the  gift;  if  I  adopt  another 
altematiye^  and  throw  the  burden  on  the  estate,  the 
effect  may  be  equally  unjust  upon  the  remainderman. 
I  think,  therefore,  the  proper  course  is,  to  raise  the 
fines  in  that  way  which  will  throw  the  burden  on  the 
parties  in  proportion  to  the  interests  they  take  in  the 
leaseholds  liable  to  the  charge. 
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JudgmmU. 


Now  the  rule  is,  that  the  parties  are  to  pay  in  pro* 
portion  to  their  enjoyment;   by  which  I  understand 
their  actual  enjoyment  to  be  meant,  and  not  an  extent 
of  enjoyment  to  be  determined  by  mere  speculation,  or 
by  a  calculation  of  probabilities ;  and  the  question  is, 
how  that  apportionment  is  to  be  effected.     If  the  tenant  Where  the 
for  life  is  willing  to  take  upon  himself  to  renew,  it  ^mTtiie^w^ 
appears  to  me,  according  to  the  cases,  there  is  very  J^lSjJJf'*^"^' 
little  difficulty  in  carrying  out  the  transaction ;  he  will  lien  on  the 
enjoy  the  estate  during  his  own  life,   and  when  the  proportion 
actual  period  of  his  enjoyment  is  ascertained,  his  estate  Sm^y^Mtr 
win  have  a  lien  upon  the  residue  of  the  term  for  any  tobcchar^able 

on  the  remain- 

over>payment  which  may  have  been  made.    The  tenant  derman,  or 
for  Ufe  having  paid  the  whole,  if  he  has  not  the  whole  ^sooo^on; 
enjoyment,   his  estate  will  have  a  lien  for  whatever  "^d^^je'ethe 

''  ^  ,  ,  remaindcrmin 

oueht  to  be  paid  by  the  remiunderman.     The  case  is  renewi,  orthe 

renewal  ia  rf 

one  of  much  greater  difficulty  where  the  renewal  is  fected  by  meuifl 
made  by  or  at  the  expense  of  the  remainderman,  or  ©f  Ui"cBtote* 
(which  as  to  this  difficulty  is  the  same  thing)  where  f^  *®°*"^  ^ 

lue  may  oe 

the  trustee  is  to  raise  the  money  and  charge  it  on  the  required  to 
corpus.     In  that  case,  unless  some  course  be  taken  to  the  remal^Ser- 
protect  the  interest  of  the  remainderman,  the  tenant  ^^©Mto^ 

of  the  fine, 
calcolated  npon  the  assumed  doration  of  the  life  interest;  and  if  that  interest  should 
endare  longer  than  such  assumed  period,  he  may  be  required  to  giTe  further  security, 
withont  prejudice  in  either  case  to  the  actual  amount  which,  at  the  determination  of  Ids 
interest,  sbaU  appear  to  be  his  due  proportion  of  the  fine. 


oat  bearing  any  greater  charge  than  the  intttest  on  the 
debt  created  by  the  renewal,  and  he  may  leare  no  assetB 
to  pay  his  proportion  of  the  prindpal  money.  Thaa 
is  one  of  the  difficulties  noticed  by  Lord  JSIdoit  in 
H''/ute  Y.  White.  That  inooovenience  may  pahaps  be 
avoided  by  Yequiiing  the  tenant  for  life  to  give  secu- 
rity, a  course  to  which  Lord  ^Ido*  points  in  that  oase. 
The  late  oases  of  GnauDood  v.  Evana  (a)  and  Bema  t. 
Crettoick(b)  are  authorities  which  recognize  the  oouiae 
of  ^ving  security  as  a  oourse  proper  to  be  pursned 
where  no  other  means  are  open  for  providing  for  a 
proper  a[^rtioiunent.  It  is  not  to  be  disputed,  that 
there  is  a  practical  difficulty  even  in  this  mode  of  pro- 
ceeding; the  difficulty  is  in  determining  for  what  smn 
the  tenant  for  life  ia  to  give  security?  If  he  gives 
security  for  the  whole  amount  of  the  fine,  because  by 
possibility  he  may  enjoy  the  whcde  benefit  resulting 
from  the  renewal,  the  difficulty  is  got  over;  but  the 
tenant  for  life  may  not  be  able  to  ^ve  seouri^  for  the 
whole,  although  he  might  for  a  part;  and  how  is  the 
Court  in  such  a  case  to  deal  with  the  interests  of  the 
parties?  I  do  not  mean  to  give  any  opinion  as  to  the 
way  in  which  the  Court  would  proceed  in  cases  that 
might  be  suggested,  bnt^  in  c(ma.dering  what  is  proposed 
as  a  general  rule,  it  is  right  not  to  disregard  the  in- 
convenience or  difficulty  wbidi  in  some  cases  might 
arise  in  its  application.  I  do  not,  however,  think  that 
the  difficulty,  to  wtuch  I  have  adverted,  is  insaperable. 
The  tenant  for  llie  may,  in  the  first  instance,  be  re- 
quired to  give  security  for  an  amount  calculated  upon 
the  assumption  that  his  life  will  last  during  a  portion 
of  the  renewed  lease.  If  he  should  die  within  the  time 
during  which  it  vas  assumed  that  his  life  would  last, 

(a)  4  Bear.  44.  (*)  3  You.  &  CoU.  718. 
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the  security  would  of  coucse  be  more  than  sufBdieiit  to 
satisfy  his  proportion  of  the  fine,  and  it  would  be  void 
for  the  excess.  If  he  outliyed  that  time^  he  might,  if 
neceaaary,  be  caUed  upon  to  give  a  fiirther  security  to 
cover  the  additional  proportion  then  to  be  attributed  to 
him.  In  the  case  of  Allan  v.  Backhouse  (a)  and  other 
cases,  it  would  appear  that  the  party  was  not  called 
upon  in  the  first  instance  to  pay  the  whole,  but  it  was 
apportioned,  and  I  presume  on  the  principle  that  he 
should  be  required  to  pay  the  apportioned  sum  in  the 
first  instance,  without  prejudice  to  the  question  whe- 
ther he  might  not  ultimately  be  liable  to  pay  more. 


1846. 


Jud^meni, 


It  appears  to  me,  being  guided  by  the  light  which 
the  cases  afford  me,  proper  to  declare  the  rights  of  each 
party,  as  they  are  expressed  by  Lord  Eld&n  in  White  y. 
WTiite, — that  is,  to  declare  that  each  party  is  to  bear 
the  burden  of  the  renewal  in  the  proportion  of  bis 
actual  enjoyment  of  the  estate.  There  will  be  a  di- 
rection for  the  tenant  for  life  to  keep  down  the  interest, 
and  a  reference,  as  in  Allan  v.  Backhouse  (a),  to  ascer- 
tain what  proportion  of  the  fine  was  properly  payable 
by  him.  This  inquiry  is  necessarily  by  anticipation. 
There  will  then  be  a  reference,  as  in  Greenwood  v. 
Evans(b)f  for  the  Master  to  approve  of  a  security,  and 
these  directions  must  be  followed  by  a  declaration,  that 
the  reference  and  security  are  to  be  without  prejudice  to 
the  question  whether  the  tenant  for  life  may  or  may  not 
be  liable  to  pay  less  or  more  than  the  sum  for  which  the 
security  is  given.  I  believe  that  decree  will  accord 
with  the  cases  which  have  already  been  decided,  and  it 
appears  to  me  to  meet  every  consideration  which  arises 
on  the  case.     There  will  be  an  additional  complexity 


(a)  2  Yes.  &  Bea.  66. 


{b)  4  Beay.  44. 
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Judffment, 


in  this  caee  from  the  dicmnstancey  tliat  the  fines  haye 
been  hitherto  paid  out  of  a  fund  which  confeuedly  was 
not  liable  to  bear  them,  and  which  fmid  will  therefore 
have  to  be  indemnified. 


**  Akd  it  is  ordered  that  the  aaid  Master  do  inquire  and  state 
what  renewals  have  been  made  of  the  said  testatoi^s  leasehold 
estates  respectivelj,  and  when,  and  hy  whom,  and  out  of  what 
funds  the  fines,  fees,  and  expenses  attending  such  renewals,  and 
each  of  them,  hare  been  paid.  And  this  Court  doth  declare 
that  the  Defendant,  WilHam  J<mei,  as  tenant  for  life,  ought  to 
contribute  to  such  renewals,  and  to  the  fines,  fees,  and  expenses 
attending  the  same,  in  proportion  to  such  benefit  as  he  has 
deriyed  or  may  derive  from  such  renewals,  and  every  or  any  of 
them.  And  it  is  ordered,  that  the  said  Master  do  inquire  and 
state  to  the  Court  what  sum  ought  to  be  paid,  or  secured  to  be 
paid,  by  the  said  William  Jones,  in  respect  of  such  his  propor- 
tion, and  what  security  he  ought  to  give  in  respect  thereof. 
But  this  direction  as  to  such  security  is  to  be  without  prejudice 
to  the  question,  whether  the  Defendant  William  Jonet  may  not 
ultimately  be  liable  to  pay  more  or  less  than  the  sum  for  which 
the  Master  shall  find  that  such  security  ought  to  be  given.' 


»9 


SHARLAUD  r.  MILDON. 
SHAKLAND  v.  LOOSEMORK 

X  HE  testator   George   SharUmd  died    in    Januaiy, 

1842,  leaving  Grace  Sharland  his  widow,  a  boq  aod 
two  daughters.  Ooe  of  the  daughters  was  the  Fluntiff, 
an  infant.  The  widow  died  in  November,  1842,  intestate, 
and  JbAn  Zowonore,  who  had  been  her  eolidtor,  obtuned 
letters  of  adminbtration   of  her  estate  in  Febmary, 

1843.  The  ori^nal  tnll  was  filed  in  August,  1844, 
against  Robert  Mildon,  John  Hetoiah,  and  against  the 
son  and  the  other  daughter  of  the  testator,  stating  that 
^e  testator  had  left  two  documents  of  a  testamentary 
character,  one  of  which  was  and  the  other  was  not 
executed;  tliat  Robert  Mildon  and  John  Heioiik  churned 
to  act  as  trustees  of  the  real  and  personal  estate  of  the 
testator,  and  praying  that  the  will  might  be  established, 
aocoonts  of  the  real  and  personal  estate  possessed  by 
the  several  Defendants  taken,  the  estate  duly  admi- 
nistered, and  a  receiver  and  guardian  appointed  during 
the  minority  of  the  plaintiff.  By  a  supplemental  Inll; 
the  Flwntiff  stated,  that  it  had  been  since  discoverec 
that  Grace  Sharkmd,  the  deceased  widow,  had  no- 
proved  the  will,  or  obtained  letters  of  administnitioi 
of  the  estate  of  the  testator,  and  that  the  sud  will  hat 
not  been  jwoved  until  the  14th  of  February,  1845 
when  probate  was  granted  to  the  Defendant  Sober 
Mildon,  during  ihe  minority  of  the   Pluntiff.     Th' 


Shablahd 
loobiuobi. 
SMrmtnt. 


Mildon,  and  John  Hewith,  had  jointly  or  seTerally  acted 
in  the  odminiatration  of  the  testator's  personal  estate 
prior  to  the  grant  of  probate,  each  of  them  had  acted 
therein  as  an  executrix  or  executor  de  eoa  tort,  and 
as  such  become  liable  to  account  to  the  Pliuntiff  for 
the  assets  of  the  testator  possessed  or  received  by 
themselves  respectively,  or  by  any  of  them  respectively, 
by  means  of  the  agency  of  the  others  or  other  of  them. 
The  supplemental  biU  also  charged  the  Defendant 
John  Looiemare  with  having  acted  both  before  utd 
since  the  probate  of  the  testator's  will  in  respect  of  the 
estate,  and  charged  him  in  like  munnffr  as  liaUe,  as 
executor  de  son  tort,  to  account  to  the  Plaintiff;  and  it 
prayed  that  the  Defendant  Loosaaore,  as  the  repre- 
sentative of  Gratx  Sharland,  and  that  sadi  of  them 
Looiemere,  Mildon,  and  Hewith,  respectively,  bo  &r  as 
he  had  possessed  ihe  testator's  p«rsooal  estate  prior  to 
the  grant  of  probate  of  the  will,  niight  be  declared 
personally  liable  as  executor  de  son  tort,  and  be  de- 
creed to  account,  and  make  good  accordingly  what  he 
had  BO  received. 


John  Looumare  by  his  answer  adm^ted,  that,  acting 
profesuonally  for  Grace  Shariand,  he  had  received  a 
debt  of  51  St.  due  to  the  estate  of  the  teetator,  and  that 
since  her  decease  he  had  sold  certain  articles  of  furni- 
ture and  wearing  apparel  belooging  to  the  testator's 
estate  which  were  in  the  possession  of  Grace  Sharlatid 
at  the  time  of  her  death,  and  which  had  produced 
about  £50;  and  the  Defendant  submitted  to  the  Court 
the  question,  whether  he  was  thereby  liable  as  executor 
de  sou  tort 


John  Hewith  by  his  answer  admitted,  that  shortly 
after  the  decease  of  the  testator,  at  the  request  of 
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Grace  Sharlandy  his  widow^  and  of  hiB  son  and  heir 
at  law,  he  {Hewiih)  took  up  his  abode  with  the  said 
GrcLce  SButrland  fi)r  some  time,  and  at  her  request^  and 
as  her  agent,  and  in  her  name^  applied  personally  to 
some  of  the  debtors  of  the  said  testator^  and  reeeiyed 
from  some  of  them  the  amounts  of  thdr  respective  debts, 
or  some  sums  on  account  thereof,  for  the  purpose  only 
of  being  handed  oyer  to  Grace  Sharbmd,  and  all  which 
sums  he  immediately  handed  over  to  her  according, 
he  acting  therein  merely  as  a  messenger  between  Grace 
Sharland  and  the  said  debtors.  The  Defendant  John 
Bewish  alflo  stated,  that  he  had  in  his  possession  an 
account  or  memorandum  book  of  the  testator  which 
was  delivered  to  him  by  Grace  Sharland,  and  which 
was  then  in  the  possession  of  her  personal  representa- 
tive, and  in  such  boc^  were  entries,  made  by  him 
(Hewish),  of  debts  and  sums  so  received  by  him,  and 
also  of  debts  received  by  Grace  Sharland  herself. 
The  Defendant  Hewieh  said  that,  after  referring  to 
the  booh^  he  had  set  forth  a  list  of  the  simis  so  received 
by  him  as  such  agent  or  messenger,  and  also  by  Grcux 
Sharland,  and  he  stated  that  some  of  such  sums  were 
recdved  by  her  in  his  presence,  and  others  she  in- 
formed him  that  she  had  received,  and  although  he 
believed  such  lists  to  be  imperfect^  he  was  unable  to 
set  forth  any  other  account.  The  Defendant  said  that 
Grace  Sharland  had  represented  to  him,  and  he  be- 
lievedy  and  acted  in  the  belief,  that  she  had  actually 
obtained  letters  of  administration  of  the  testator's  estate: 
he  submitted  that  what  he  so  did  was  not  sufficient  to 
make  him  executor  de  son  tort,  or  to  fix  him  with  any 
personal  liability. 


1846. 


Sbakland 

V. 
MlLDON. 

Sharland 

0. 

LooBBMoms. 
Siatemwni. 


Mr.  Greene,  for  the  bill,  argued  that  by  the  receipt      Argumtni. 
of  monies  owing  to  the  estate  of  the  testator  (knowing 
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Sharland 

V. 

MiLDON. 

SHXmLAND 
V. 

LoosBMomB. 


that  ihey  belonged  to  such  estate)  each  of  the  De- 
fendants had  become  liable  to  be  charged  as  executor 
de  son  tort:  Padget  y.  Priest  {a).  Having  incurred  that 
liability,  they  could  only  dischai^  themselves  of  it  by 
accoimting  to  the  legal  representatives,  and  that  the 
Defendants  had  not  done.  The  liability  could  not  be 
avoided  by  the  suggestion  that  the  Defendant  acted 
as  agent  for  another  person,  for  in  tort  every  party 
was  a  principal:  Stephens  v.  EltDaU{b\  Snawdon  v. 
Davis  (c). 


Mr.  fF,  M.  James,  for  the  Defendant  Hewish,  argued, 
first)  that  he  was  a  mere  servant  or  agent  of  the  widow, 
who  was  entitled  to  be,  and  was,  as  he  supposed,  the 
administratriz  or  legal  representative  of  the  estate  of 
the  testator ;  and  that  he  had  done  nothing  more  than 
obey  the  directions  of  or  assist  the  widow  in  securing 
the  estate  of  the  testator  which  was  dispersed  in 
various  hands.  If  Hewish  was  chargeable  for  his  acts 
in  this  case,  it  would  be  impossible  for  any  person  to 
render  the  most  common  act  of  friendship  to  a  family 
upon  the  death  of  the  father  or  husband, — at  least  if 
such  act  were  connected  with  the  property  of  the  de- 
ceased,— ^without  becoming  liable  as  executor  de  son 
tort  The  principle  would  even  extend  to  the  case  of 
domestic  servants ;  and  services  performed  in  the  house, 
and  useful  for  the  preservation  of  the  furniture  or 
movables  of  a  deceased  person,  might  render  the  servant, 
by  whom  they  should  be  done,  liable  to  be  sued  as  in 
the  present  case*  The  Defendant  in  this  case  had 
duly  accounted  to  the  party  by  whom  he  was  em- 
ployed, and  that  party  or  her  estate  was  answerable  for 
his  acts.  Even  supposing  that  Hewish  was  liable  in 
the  alleged  character,  the  question  was,  to  whom  was 


(a)  2  T.  B.  97.         {h)  4  M.  &  Sel.  259.         (c)  1  Taunt  869. 
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he  liable?  Hie  Plaintiff  was  entitled  to  sue  the  l^al 
lepreeentatiTey  and  to  charge  the  legal  representatiTe, 
not  only  with  what  he  had  received,  but  what,  without 
his  wilftil  n^lect  or  default,  he  might  have  received ; 
and  if  there  were  monies  outstanding  in  the  hand  of  an 
executor  de  son  tort,  which  the  legal  representative 
omitted  to  recover,  that  was  a  de&ult  for  which  the 
latter  would  be  responsible ;  but  the  executor  de  son 
tort  was,  at  the  utmost,  only  a  debtor  to  the  estate, 
and  was  not  liable  to  be  sued  by  any  other  person  than 
the  legal  representative,  unless  the  bill  was  founded  on 
collusion  between  the  representative  and  the  debtor, 
wluch  nused  a  distinct  equity,  and  collusion  was  not 
charged  by  the  bill. 


1846. 

SBAmLAND 
MiLDON. 

Sharland 

V. 

Loo8«Momi. 
Arptment, 


Vice-  Chancellor  : — 

The  widow  of  a  deceased  person, — ^the  testator  in 
the  cause, — intending  to  obtain  representation  to  her 
husband,  began  to  collect  his  assets  before  she  had  ob- 
tained such  representation,  and  in  the  course  of  doing 
so  she  employed  the  Defendant  Hewish  to  collect  the 
debts  owing  to  the  testator.  Hewish  accordingly  received 
several  of  the. debts,  knowing  them  to  belong  to  the 
testator's  estate,  and  pidd  them  over  to  the  widow. 
The  widow  did  not  afterwards  become  the  legal  repre- 
sentative of  the  testator,  and  another  party  has  obtained 
Buch  representation.  The  consequence  is,  that  the 
widow  might  without  question  be  sued  as  executrix 
de  son  tort.  The  question  is  as  to  Hewish.  The  case 
ofPadffet  V.  Priest  {a)  appears  to  be  an  authority  for  the 
proposition,  that  if  Hewish  in  this  case  had  not  paid 
over  the  money  which  he  received,  but  had  retained 


June4dh, 
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(a)  2  T.  R.  97. 
KK 


H.W. 


cuhw  do  aon  tort.  It  doe*  not  »ppew  denriy  fiua  U14 
report  of  that  omw  whether  th«t  vu  (he  i»edM 
gnwocl  npoa  wluch  th«  judgmflnt  ««at  but  Molding 
to  the  DUtf^nal  note  it  wwu  to  h»YQ  been  the  point 
deaded.  One  judges  Mr,  Jostioe  BuBer,  however, 
appear!  to  have  expicsaed  a  doubt  whether  the  party, 
if  he  had  been  a  mere  Mrvant.  would  have  been  liable. 
The  oase,  in  the  preKat  iuBtaaoe,  'u  one  of  great  bard- 
ship  OB  Mr.  HewitK  and  I  deured  to  look  into  tha 
oasei,  to  lee  if  I  oould  avoid  treating  him  aa  executor 
de  aoQ  tort  The  fact  that  he  would  be  liable  if  he 
had  received  the  monej,  and  had  not  paid  it  ow,  ii 
admitted,  or  well  establiahed ;  and  if  that  be  ao,  it 
seems  to  follow  logically  that  the  Defendant  cannot 
discharge  himself,  except  by  paying  over  to  the  legal 
personal  representative  of  the  testator  the  money 
which  he  has  so  received.  Heioish  might  have  acted 
in  this  case  purely  in  a  ministerial  character,  as,  for 
example,  a  servant  might  have  acted  in  bringing  or 
removing  furniture  under  the  direction  of  his  employer ; 
but  the  authorities  clearly  shew  that  the  doctrine, — thaC 
the  poBsesraon  of  an  agent  is  the  possession  of  n  prin- 
cipal, has  no  application  to  the  case  of  a  wrong  doer : 
Stephens  v>  Elwall{a),  Snotcdett  v.  Vavisib).  Al- 
though, therefore,  the  rule  operates  severely  in  this 
cose,  IJewish,  who  in  the  act  in  question  was  a  wrong 
doer,  must  remain  a  party  to  the  suit. 


(a)  4  Man.  8c  Sel.  250. 


(6)  1  Taqnt  359. 


FSAZEB  «.  JONES.  5(1,  SO.  7AI, 

N  September,  1842^  David  Joiut,  aa  principal,  anil  P-  Mag  bt- 
John  PoweU,  08  surety,  were  indebted  to  tlie  Monmouth-  oukt*  •  mort- 
shire  and  GlamorgamhiTe  Bonking  Companyi  in  the  CStrotra- 
sum  of  650i!,,  in  respect  of  aeTeral  promissory  notes  ^^*^^L 
vbich  David  Jorut  hod  made,  and  John  PovxU  bad  in-  B.  for  the  pnr- 


1800/,,  which  waa  secored  by  an  indenture  of  mortiiage  5*««; ''  *"  , 
dated  the  21st  of  June,  IS41j  mode  by  David  Jones  to  thu  die  mort- 
John  Powell,  of  certain  parcels  of  lands,  mesBuages,  and  ^^a.  to  u 
premises,   at    Tredegar,   in  the  county  of  Monmouth,  ^''^^^^^ 
subject  OS  to  part  thereof  to  a  prior  mortgage  to  Thomas  >"  '■>  •ocnred 

Parry.  David  Jones  was  also  indebted  to  the  banking  poiit  of  ■  deed. 
.1  P  p.  retained  the 

company  in  other  sums  of  money.  deed  in  hU  d«d 

povMWon,  and 
labeeqiientl; 

By  an  indenture,  dated  the  8th  of  September,  1842,  depotitcd  it 
made  between  ./bAiiiW«/4  of  the  first  part,  jPavi'(/>/oiK',  tecarit'r  for 
of  the  6ec(X)d  part,  and  two  persons  as  trusteca  of  the  {^^  ^.  bf /. 
banking  company,  of  the  third  part,  reciting  the  mort-  ''^j*'J^  y^ 
gage  of  the  Slet  of  June,  1841,  and  redting  that  the  mortpce  of  the 
said  sum  of  1800/.,  with  an  arrear  of  interest)  was  still  /„  at  the  t^ 
owing  to  John  Powell  from  David  Jones;  reciting  also  ^^^^^' 
"  that  John  Powell,  on  or  about  the  7th  of  February,  ot  the  prior 
1842,  deposited  the  last-recited  indenture  of  mortgage  —Httd,  that 
with  Johu  Jones,  as  collateral  security  for  the  repayment  jch^'prio'r 
of  the  sum  of  lOOOi  due  to  him  from  John  Powell  on  ^^  i?^. 

•oided, 

wonM  fa>n  left  S.  hi  the  poaidon  of  the  flnt  morlgigee  of  tbaeqoitj  of  redemplioD, — tb« 
ledtal  of  a  charga,  which  b>diahctiui(xiatuBC,couldnet  bBntbecBectofpottponiDgA. 
That  the  interett  scqaired  bj  /.,  bj  the  lubiequent  mortgage  by  way  of  depoiit,  could 
not  be  enlarged  by  the  effect  of  tlie  falee  recital,  and  waa  odI;  an  intereat  in  the  equity  of 
redemption,  anbject  to  the  mortgage  to  B.i  and  that  B.,  in  a  auit  for  that  purpose,  wa4 
entitled,  aa  againit  /.,  to  the  ordiosry  decree  for  piyment  or  for  foreoloiure,  and  deli- 
Tvj  np  «f  tha  ifttA  on  debalt. 
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vid  Janes  and  John  Powell,  as  hia  surety^  were  indebted 
to  the  banking  company  in  the  said  sum  of  65(NL,  for 
money  lent  and  advanced,  and  that  it  had  been  agreed 
between  the  parties  thereto  that  the  repayment  thereof 
with  interest  should  be  secured  by  the  assignment  and 
conveyance,  and  in  manner  thereinafter  mentioned ;  the 
said  John  Powell  bargained,  sold,  and  assigned  unto  the 
said  trustees  for  the  banking  company,  their  executors, 
administrators,  and  assigns,  the  said  sum  of  1800/.,  and 
the  said  indenture  of  mortgage,  and  all  other  deeds  for 
better  securing  the  same;  and  the  said  John  Powell, 
with  the  privity  and  consent  of  David  Jones,  thereby 
also  bargained,  sold,  and  assigned,  granted  and  con- 
firmed unto  the  same  trustees,  their  executors,  adminis- 
trators, and  assigns,  the  sidd  parcels  of  lands,  messuages, 
and  premises,  subject,  as  to  part  of  the  said  premises,  to 
the  said  mortgage  to  Thomas  Parry,  and  as  to  the  whole 
thereof,  '^to  the  equitable  right  and  interest  acquired  by 
the  said  John  Jones  by  virtue  of  the  deposit  with  him  of 
the  said  mortgage-deed  of  the  21st  of  June,  1841,  as 
collateral  security  for  the  payment  of  the  sum  of  100021 
and  interest,  as  thereinbefore  mentioned,"  subject  neve]> 
vertheless  to  a  proviso  for  redemption  of  the  said  pre- 
mises, on  payment  by  David  Jones  and  John  Powell,  or 
either  of  them,  to  the  said  trustees  for  the  banking  com« 
pany,  their  executors,  administrators,  and  assigns^  of  the 
said  sum  of  650/.  and  interest,  as  therein  mentioned. 
The  deed  contained  a  power  of  sale  of  the  mortgaged 
premises  by  the  mortgagees  in  case  of  default  of  pay- 
ment by  the  mortgagors,  and  covenants  by  the  mort- 
gagors for  payment  of  the  650/.  and  interest,  and  by  the 
mortgagees  not  to  exercise  the  power  of  sale,  in  case  of 
payment  being  made  as  therein  mentioned. 


In  the  year  1841,  David  Jones  had  become  indebted 
to  John  Jones  in  the  sum  of  87/i     On  the  20th  of  Sep* 


CASES  IN  CHANCERY. 

tember,  1842^  John  Jones  lent  to  John  Powell  a  8iim  of 

113/.,  and  John  Powell  gave  his  bond  for  2002^  to  John 

Jones,  and  also  deposited  with  him  the  said  deed  of  the 

2l8t  of  June,  1841,  with  a  memorandum  of  deposit 

to  the  effect  that  the  deed  was  to  be  held  by  John  Janes     ^«<«««a<- 

as  an  additional  security  for  the  20021  and  interest. 

On  the  5th  of  October,  1842,  the  banking  company 
gave  both  TTumias  Parry  and  John  Jones  notice  of  the 
mortgage  of  the  8th  of  September,  1842,  made  to  the 
trustees  for  the  bank. 

The  bill  was  filed  by  the  public  officer  of  the  bank- 
ing company  and  the  trustees  for  the  company,  who 
were  parties  to  the  mortgage- deed  of  the  8th  of  Sep- 
tember, 1842,  against  John  Jones,  David  Jones,  and 
John  Powell  The  bill  alleged  that  the  Plaintiffs  had 
recently  discovered  that  the  deposit  of  the  deed  of  the 
2l8t  of  June,  1841,  with  John  Jones,  did  not  take  place 
until  afler  the  date  of  the  mortgage  of  the  8th  of  Sep- 
tember, 1842;  that  the  1000/.,  mentioned  in  the  recital 
of  the  last-mentioned  deed  as  being  due  to  John  Jones, 
had  never  been  in  fact  owing ;  and  that  John  Jones  had  no 
equitable  right  or  interest  in  the  premises  by  virtue  of 
the  deposit.  The  bill  prayed  that  John  Jones  might  be 
decreed  to  deliver  up  to  the  Plaintiffs  the  deed  of  the 
2l6t  of  Jime,  1841 ;  and  if  it  should  appear  that  he  had 
any  interest  in  the  premises  under  the  bond  and  memo- 
randum of  deposit  made  on  the  20th  of  September, 
1842,  that  such  interest  might  be  declared  to  be  subject 
to  the  mortgage  to  the  banking  company;  that  the  De- 
fendants might  be  decreed  to  pay  to  the  Plaintiffs  what 
should  be  foimd  due  to  the  banking  company  on  their 
said  mortgage,  with  costs ;  or  in  default,  that  the  De- 
fendants might  be  foreclosed,  and  might  deliver  over  to 
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the  Pbuntiflb  all  deeda  and  writmgs  in  tlieir  hands  idat* 
ing  to  the  premiaes;  atid  might  also  be  decreed  to  pajr 
to  the  Plaintiflb  the  coats  of  the  suit. 

The  Defendant^  John  Jmm^  defiied  any  knowledge  of 
the  recitala  in  the  deed  of  the  8th  of  Sq>tember>  1842^ 
and  he  admitted  that  the  1000/.  was  not  doe  to  him : 
he  claimed^  howeveri  the  benefit  of  the  deposit  of  the 
deed  of  the  2l8t  of  Jime»  1841>  as  a  security  for  Ae 
VMIL  and  interest;  and  denied  an  allegation  made  in 
the  bill,  that  at  the  time  the  deposit  was  made  he  had 
notice  of  the  mortgage  to  the  bank  of  the  8th  of  Sep- 
tember 1843. 


At9wmM» 


Mr»  Wooi^  Mr.  BoU^  and  Mr.  WMbrtad^  for  the 
Plaintifik 


Mr.  An9i%  and  Mr.  Bn^  for  the  Defendant  Johm, 
Janes,  argued  that  he  was  entitled  to  a  charge  upon  the 
property,  in  priority  to  the  bank,  to  the  extent  of  the 
actual  amount  of  the  debt  due  to  him*  The  bank,  by 
means  of  the  recital  in  their  security  of  the  8th  of  Sep^ 
tember,  was  informed  of  the  enstence  of  an  equitable 
interest  in  John  Janes;  that  information  might  have 
been  true  or  fUse,  but  stiU  it  was  infoimation  ^yen  to 
the  bank*  There  were  two  oouiees  open  to  the  bank»— - 
eiiher  to  take  the  recital  as  a  fact,  and  submit  to  be 
bound  by  it,  or  to  verify  its  truth  by  inquiry  of  the 
party  in  whom  the  all^^ed  interesti  prior  to  that  of 
the  bank,  was  said  to  be  vested.  They  did  not  take  the 
latter  course,  and  by  not  taking  it  they  permitted 
the  mortgagor  to  commit  a  fraud  on  the  parfy  to  whom 
the  alleged  interest  was  giyen»  which  would  not  have 
happened  if  the  inquiry  had  been  made.    This  was  such 
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wiUbl  bliadnoit  or  lachtti  on  the  part  of  the  bulk, 
that  they  moat  be  bound}  hy  the  tedtalj  to  stand  m 
morlgageee*  sabaequent  to  the  amoant  of  the  debt  doe 
to  the  Plaintiff  not  ekoeeding  the  1000/.  mentioned  in 
the  recital:  H^ad  r.  Bgtrtom  (a),  Evans  r.  BhkneU (b), 
Siankope  r.  JSaH  Venuy{e),  WUmoi  y.  Fike  {d),  ESem 
▼.  Mm (e>  Jbfutf  t. SwdA  {f\  WUAnady.  Jordan  (y), 
Tagkr  y.  Bokn  (A),  MawndrM  y.  Maundnn  (t  > 


1810. 


Mr.  Humphry  tn  the  other  Defendants. 


Vice-Chancellob  : — 

There  appears  to  me  to  haye  been  great  misocmduot 
on  the  part  of  some  of  the  parties.  The  bank,  who  are 
creditors  of  David  Jonei  and  BmoeU,  require  them  to 
giye  a  security ;  and  thereupon  David  Janes  and  PoweU 
represent  to  the  bank  that  the  property  which  they 
proposed  to  giye  as  security  for  the  debt  owing  to  the 
bank,  was  subject  to  a  charge  in  fiiyour  of  a  person  of 
the  name  of  I^rry,  which  was  true;  and  subject  to  ano» 
ther  chfu^  of  1000/.,  in  fiiyour  of  John  Jones  the  De» 
feudality  which  was  untrue.  It  is  true  that  the  bank^ 
at  the  time  this  traneaction  took  place,  had  no  right  to 
call  for  a  specific  securityi  but  they  had  a  right  to  take 
proceedings  to  enforce  the  payment  of  the  debt  Now 
I  ottrtainly  do  not  desire  that  any  expression  used  at  the 
bar  should  be  qualified  with  regard  to  those  who  made 
the  untrue  representation.    Whether  it  was  a  l^al 


Nov.  7th, 

Jftdgmemi. 


(o)  8  P.  Wais.  280. 

(b)  6  Ves.  174. 

(c)  2  Eden,  81. 

(d)  5  Hare,  14. 

(e)  13  Vee.  114. 


(/)  1  Harg,  43. 

(^)  1  Y.  &  CoU.  308. 
(h)  5  Price,  306. 
(t)  10Ve8.270. 
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fraud  or  not,  the  false  repreeentation  was  a  moral 
fraud.     It  appears  that  a  security  was  taken  by  the 
bank  for  the  debt  owing  by  David  Jones  and  Powell^  os- 
tensibly subject  to  this  chaige  of  lOOOiL  said  to  be  owing 
to  John  Jones.    The  effect  of  this  was,  that  Powell^  who, 
if  he  had  told  the  truth,  would  have  been  called  upon  to 
give  up  his  mortgage-deed  of  June,  184*1,  for  1800^,  was 
enabled  to  keep  the  deed  in  his  possession,  and  by  means 
of  that  possession  afterwards  to  commit  a  fraud  on  John 
Jones.    If  I  exclude  the  suggestion  which  has  been 
made  in  the  bill,  that  John  Jones  was  a  party  to  the 
fraud  which  was  practised  on  the  bank,  it  is  the  simple 
case  of  two  innocent  parties,  one  of  whom  is  to  suffer 
by  a  fraud  committed  by  a  third ;  and  the  only  ques- 
tion is,  which  of  the  two  equities  is  to  be  preferred  ? 
It  seems  to  me  the  question  must  ultimately  come  to 
this, — what  interest  had  Powell  to  dispose  of,  on  the 
20th  of  September,  when  he  professed  to  give  the  se- 
curity to  John  Janes.     J£  there  had  been  a  mortgage  to 
John  Jones  on  the  estate  at  the  time,  according  to  his 
statement,  and  Powell  had  afterwards  paid  off  tluit  se- 
curity,— ^not  attempting  to  do  anything  to  keep  it  alive 
in  his  own  favour,  as  to  the  effecf  of  which  I  do  not 
give  any  opinion,  it  would  have  let  in  the  other  mort- 
gage.    It  may,   in  this  case,  be  open  to  a  question, 
whether,  in  truth,  there  was  any  charge  on  the  estate, 
— whether,  the  moment  after  the  deed  of  the  8th  of 
September  was  executed,  Powell  had  any  interest  what- 
ever in  the  estate  in  priority  to  his  own  mortgagee, 
the    bank,   although    the    bank  had  agreed  to  take 
the  security  minus  the  lOOOZ. ;  then  comes  the  ques- 
tion, how  Powell  could  transfer  to  John  Jones  more 
than  he  had  himself? 
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Yice-Chai7ceixob: — 

The  position  of  the  parties  in  this  cause  is  this: — If 
I  give  the  Defendant^  John  JoneSy  priority  over  the 
Plaintiffs^  I  shall  not,  by  so  doing,  deprive  the  Plain- 
tiffs of  the  value  of  any  part  of  the  security  which  they 
contracted  for,  and  supposed  they  had  acquired.  I  shall 
in  effect  give  to  each  party  what  he  contracted  for,  and 
regarded  his  security  as  giving  him;  the  truth  being, 
that  the  Plaintiffs  are  contending  for  the  benefit  of  a 
rule  of  law,  which  they  say  entitled  them  to  a  better 
security  than  they  expected  to  obtain.  If,  on  the  other 
hand,  I  give  the  Plaintiffs  the  benefit  of  the  rule  they 
claim,  I  shall  put  the  Defendant  in  no  worse  position 
than  that  in  which  every  equitable  mortgagee  finds 
himself  who  advances  his  money  in  ignorance  of  a  prior 
charge.  I  think,  however,  that  I  am  bound  to  consider, 
^and  perhaps  more  strictly  in  a  case  like  this,  what  are 
the  strict  rights  of  the  parties.  My  opinion  iet,  that  the 
Plaintiffs  are  entitled  to  the  priority  which  they  claim. 
If  John  Jones  had  taken  the  security  which  the  mort- 
gagor stated  that  he  had,  and  the  mortgagor  had  after- 
wards paid  off  that  charge,  the  extinguishment  of  the 
charge  would,  beyond  all  dispute,  have  enured  to  the 
benefit  of  the  Plaintiffs.  So,  also,  if  John  Jones  had 
had  the  charge,  and  the  charge  had  been  avoided  as 
being  iUegal,  or  on  any  other  ground,  either  by  the  act 
of  the  mortgagor,  or  by  the  act  of  the  Plaintiff.  For 
both  these  propositions  there  is  clear  authority.  And 
the  prindple  of  the  decisions  is,  that  the  mortgage,  as  be- 
tween the  mortgagor  and  the  mortgagee,  is  a  mortgage 
of  the  mortgagor's  entire  interest,  saving  only  the  rights 
of  prior  incumbrancers.  If  in  this  case  John  Jones  had 
not  intervened,  I  cannot  entertain  a  doubt  that  the 
whole  of  the  mortgagor's  interest  was  pledged  to  the 
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Plaintiffs  by  the  mortgage  of  the  8th  of  September^ 
1842.  The  conclusion  is^  that  after  executing  that 
mortgage,  the  mortgagor  had  no  intereat)  legal  or  equit- 
able, in  the  mortgaged  premises  in  priority  to  the  Plain- 
tilh, — ^nothing,  in  &ct»  which,  in  equity,  he  could  trans- 
fer to  John  Jones.  The  priority  must  be  determined 
by  the  dates  of  the  advances,  and  the  case  in  the  Plain- 
tiffs' &your  is  certainly  not  the  less  strong,  if  John 
Jones  (as  he  says)  had  no  notice  at  the  time  of  his 
advance  of  the  Plaintiffi*  security;  for,  on  that  suppod- 
tion  he  cannot  by  possibility  have  been  misled  by  the 
form  of  their  security. 


A  questicm  was  raised  respecting  the  costs  oooasioned 
by  the  allegation  in  the  answer  oiJohn  Jon^  that  he 
had  no  notice  of  the  Plaintiffs'  charge  at  the  time  he 
advanced  his  money, — ^the  Plaintiffs  contending  that  he 
had  such  notice,  and  much  evidence  having  been  gone 
into  on  that  point.  Now,  it  appears  to  me  that  this 
issue  was  immaterial  on  the  merits.  The  only  ques- 
tion in  the  cause  is,  whether  the  mortgagor,  after  the 
execution  of  the  mortgage  of  the  8th  of  September, 
1842,  retained  any  interest  in  the  mortgaged  premises 
as  against  the  Plaintiffs,  which  he  coidd  make  the  sub* 
ject  of  the  security  to  John  Jones.  That  question  is 
quite  independent  of  the  question  of  notice.  If  the 
mortgagors  had  retained  such  an  interest,  the  mortgage 
would  be  good  whether  John  Jones  had  notice  of  it  or 
not  If  they  had  no  notice,  of  course  the  same  conclu- 
sion must  follow.  The  issue  appean  to  me  to  be 
equally  immaterial  on  the  question  of  costs.  The 
knowledge  of  John  Jones^  at  the  time  of  the  filing  of 
the  bin,  and  not  his  knowledge  at  the  time  of  taking 
his  mortgage,  is  the  material  question.  The  issuer 
therefore,  being  immaterial,  both  on  the  merits  atid 
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with  a  Tie w  to  the  costs,  I  cannot  make  John  Jorus  pay 
the  costs  of  the  litigation  to  which  it  has  led. 

With  respect  to  the  general  costs  of  the  suit,  exclud- 
ing the  above  costs,  I  cannot^  on  the  general  ground 
that  John  Jones  is  a  second  mortgagee,  with  notice  of  a 
prior  charge,  order  him  to  pay  the  costs  of  the  suit* 
To  give  them  upon  that  principle  would  be  to  establish 
that,  in  every  case,  the  first  mortgagee  has  a  right  to 
contend  that  the  second  mortgagee,  taking  the  benefit 
of  a  decree  in  a  suit,  should  pay  the  costs,  and  not  that 
the  costs  should,  as  in  the  ordinary  case,  be  added  to 
the  m<Mrtgage-debt,  and  made  a  diarge  upon  the  estate* 
In  the  circumstances  of  this  case,  I  think  that  the  com- 
mon order  is  the  proper  order  to  be  made.    It  is  true 
that  some  extra  costs  may  have  been  occasioned  by  the 
question  raised  in  the  cause  between  the  Plaintifii 
and  John  Jonesy  for  at  the  hearing  there  was  a  more 
material  question  to  argue  than  otherwise  there  would 
have  been.     I  think,  however,  that  the  nature  of  the 
question  and  the  drcumstances  of  the  case  are  suffi- 
cient to  justify  me  in  making  the  common  order. 
There  will  be  a  declaration  that  the  PlaintiflPs  are  en- 
titled as  the  first  mortgagees,  adding  their  costs  to 
the  debt,  and  then  a  decree  for  foreclosure  on  default 
in  the  usual  way.    In  case  of  foreclosure,  the  Defendant 
must  deliver  up  the  deed. 
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NIGHTINGALE  t..  GOULBUKN. 

Colonel  PETEIE,  by  his  wUl  dated  in  July, 
1843,  beqaeatlied  several  legaaeB, — gave  ao  annuity  of 
200/.  to  his  widow  for  ber  life, — and,  after  the  decease  of 
tuB  widow,  disposed  of  his  residuary  estate  in  the  fbUow- 
inff  words :  "  I  now  desire  that  my  sud  trustees  or  trus- 
tee shall  convert  all  and  singular  my  investments  in  the 
stocks,  funds,  and  other  Becurities  into  money,  and  do 
and  shall  pay  such  money,  and  all  other  tmst  monies 
whatever,  remaining  not  dispoHed  of  aAer  payment  of 
all  and  every  the  legacieSf  bequests,  donations,  and 
sums  of  money  aforestud,  and  all  expenses  attending  the 
execution  of  the  trusts  of  this  my  will,  to  the  Queen's 
Chancellor  of  the  Exchequer  for  the  time  being,  and  to 
be  by  him  appropriated  to  the  benefit  and  advantage  of 
my  beloved  country.  Great  Britain." 


The  Master  found  that  tbe  estate  of  the  testator,  at 
the  time  of  his  death,  connsted  of  certain  stock  in  tbe 
public  funds,  therein  stated  [which  amounted  tt^ther 
to  about  20,000/.],  hcing  pure  personalty;  and  to  a 
sum  of  300/.  due  upon  mortgage.  The  parties  to  the 
suit,  on  fiirther  directJons,  were  the  trustees  of  the 
fund,  tlie  Chancellor  of  the  Exchequer,  the  Attorney- 
General,  and  the  next  of  kin  of  the  testator. 


Mr.  7\oisa  and  Mr.  ffray,  for  the  Chancellor  of  the 
Exchequer  and  the  Attomey-GeaeraL — The  bequest  is 
valid,  being  made  to  an  officer  of  the  Crown  for  general 
public  purposes.  The  only  decree  which  the  Court 
will  make  is,  that  the  fund  shall  be  paid  to  the  Chan- 
cellor of  the  Exchequer,  and  ia  his  bands  it  will  be  under 


other  funds  in  the  public  treasury,  1^  relieves  the 
case  from  any  uooertaintj,  with  respect  to  the  objects 
of  the  giA,  and  reuden  it  unneoeaaary  to  detennine 
whether  the  purposes  are  or  are  sot  charitable  in  the 
more  strict  sense  of  that  word :  Middieton  v.  Spicer{a), 
Nhohmdy,  Attomey-GtHeraliP).  It ia  suffident  that  th( 
fund  most  be  devoted  to  a  public  general  purpose  (<^) 
No  application  of  these  funds  to  more  restricted  pur 
poses  would  be  permitted.  The  Court  will  aseume,  ii 
a  case  where  the  public  benefit  is  the  expressed  object 
and  a  high  officer  of  the  Crown  is  the  administrator  o 
the  trust,  that  the  public  and  general  good  must  b 
piTBued  in  the  distribution  of  the  fund  The  queatioi 
has  in  &ct  been  determined  by  authority,  in  the  case  i 
which  a  gifl  for  the  benefit  of  the  native  inhabitants  o 
Dacca  was  supported:  Mitford  v.  Reynoldg  (d).  If 
gifl  for  the  benefit  of  a  particalar  town  can  be  sut 
tuned,  it  cannot  be  sud  that  a  p(l  for  the  benefit  of 
parricolar  country  is  too  indefinite.  To  obviate  an 
question  on  the  ground  of  the  bequest  b^ng  within  th 
Statute  of  Mortmiun,  the  Crown  may  waive  any  claii 
to  the  fund  produced  by  the  personal  estate  owing  upc 
the  mortgage. 

Mr.  Romilly,  Mr,  UaUett,  and  Mr.  Bell,  for  the  sever 
next  of  kin  of  the  testator. — In  this  cose,  as  well  oe 
every  other,  in  order  to  support  the  bequest  it  must  1 
shewn  that  some  definite  persons  or  objects  are  intend 
to  enjoy  dte  benefit  of  the  gifl.  The  gifl  is  to  the  Clia 
cellor  of  the  Exchequer;  it  is  admitted  not  to  be  for  1 
own  benefit ;  the  question  then  iB,  what  is  the  trust  ?  Th 
question  is  not  answered  by  referring  to  tiie  character 


{«)  1  Bro.  C.  C.  201.  (e)  1  Sim.  &  St.  60. 

(ft)  3  M<r.  664.  (i)  1  PhiL  18fi. 


NiMTiNOAii  *™  «l«ti«  which  he  h«»  to  perfono,  or  to  the  ftet  that 
•■  the  iundt  under  the  juiudiotioD  of  the  publio  exchequer 

—  919  I4>plied  to  the  public  ben^t.  The  funds  io  the 
'v^'^-  public  troasury  aro  in  put  ^pliad  for  tite  ben^t  of  Lv 
land,  but  IniaMd  is  not  ao  object  of  the  UakalUo^a  booaty. 
The  trust  moat*  therefore,  be  for  some  pablio  porpoaeB 
leu  oomprehenuTe  tlun  tboae  for  whieh  the  Conwlidated 
FundisftppUoablei  but  there  {■  no  guide  Rflbrded  by  the 
will  for  seleotiug  thow  pnrpoM*.  The  objeota  of  the 
teatator'e  bounty  are  Uiaiefore  enUiely  undefined  and 
unoertain.  In  the  case  of  Naolattd  v.  Attonuy-Gent- 
ral,  the  object  was  distinct  and  definite.  If,  in  tbia 
oaae,  the  Chancellor  of  the  Exchequer  declined  to  under- 
take the  trust,  the  Court  could  not  execute  it :  Kt»- 
dall  y.  Granger  (a),  Omntoiinty  t.  Butcher  {h),  Morice  v. 
The  Bishop  of  Durham  [e),  Vexey  v.  Jamto»  ((^,  Brawn  r. 
nafl(e),  mniatiu  V.  Kerthaw  (/),  Miller  v.  Botcan  (y), 
EUis  T.  &Unf  {h),  AUorneif-Qeneral  v.  Broum  (i). 


/wrfjmni/.     Vicb-Chahcbllor: — 

The  question  is,  whether  this  bequest  can  be  sup- 
ported as  a  charitable  bequest;  or  whether  the  pro- 
perty comprised  in  it  is  undisposed  oC  and  as  such  is 
distributable  amongst  the  next  of  kin  of  the  testator? 

The  argument  in  favour  of  the  Attorney-General  was, 
that  the  bequest  being  for  the  benefit  of  the  country  at 
large,  no  application  of  the  fund  would  be  lawful  other 


(a)  S  Beav.  300. 
(i)  1  T.  &  R.  2C0, 
(c)  0  Vee.  308. 
{A)  1  Sim.  &  St.  6 
(«)  7  Ves.  eo,  n. 


(/)  1  KecD.  232,  d. 
\g)  fi  CI.  &  Fin.  Oa 
(A)  1  Myl.  &  Cr.  286. 
(t)  1  Swans.  28«. 


CASSa  Of  CHANCBRT*  4S7 

tlum  for  1^  gmenl  puUio  poipoae ;  wd  th«t  o^ery  0aQh  I8i7* 

an  appropdation  for  a  gonervd  piU»Uo  purpose  would  be  NiGnnNOAu 

a  charitdde  we  witfaia  tbe  atatate  of  EliMbetlu     The  goulbukn. 


aigoment  for  tbe  next  of  Ida  wai»  that  the  words  of  the 
bequeat  are  ao  general  aa  to  admit  of  the  apidication  of 
tbe^property  by  tbe  troatee  to  purpoaea  not  charitably 
within  the  oonatmotion  of  that  term  adopted  in  the  de- 
cided eaaea«  If  it  oan  be  ahewn  that  the  troatee  could 
have  Biich  a  power  as  that  which  it  ia  anggeated  on  the 
part  of  the  next  of  kin  that  he  would  have,  tbe  caae  ia 
at  an  end ;  bnt»  to  aaaume  tbat»  would  be  to  take  for 
granted  tbe  very  point  in  dispnte. 

I  do  not  underatand  tbe  obaeryationa  of  Sir  fFl  Orant, 
in  Moriec  y.  The  Bishop  of  Durham  {a\  aa  deciding 
that  no  general  worda  could  be  eqiuvalent  to  the  word 
'^  charity ;"  nor  do  I  think  it  would  be  rights  with  re* 
ference  to  tbe  decided  caaea,  to  lay  down  any  such  ge- 
neral rule*  In  West  y.  Knight\b\  a  bequest  *'to  the 
parish  of  Great  Creaton>''  was  held  to  be  a  charitable 
bequest^  to  be  applied  for  the  benefit  of  the  poor  of  the 
pariah  named^  upon  tbe  expreas  ground  that  it  was 
within  tbe  statute  of  Charitable  Uses.  In  Jones  v. 
Wi1Uums{e\  it  was  held  by  Lord  Camtden^  that  any 
general  public  purpose,  extending  to  the  poor  as  well 
as  to  the  rich>  was  a  charitable  use  within  the  star 
tute.  In  The  Atiomey-General  v.  College  of  William 
and  Mavyid),  the  testator  bequeathed  the  residue 
of  his  estate  to  be  laid  out  for  **  charitable  and  other 
pious  and  good  uses,  at  their  diacrction,'^  and  it  was 
held  a  valid  charitable  bequest ;  and  upon  the  authority 
of  that  case,  a  bequest  of  2000/.,  to  be  laid  out  until 
the  testator's  son  came  of  age,  in  purposes  expressed  no 


(a)  9  Ves.  406.  (c)  Ambl.  651. 

{h)  1  Cas.  in  Ch.  134.  [d)  1  Vea.  jun.  243. 


JndgmtnU 


NlOBTlWaALt 


Lord  aod  Master,  and,  I  trust.  Redeemer,"  waa  held  a 
good  (duuitable  beqneat :  Powavantrt  y.  Pmoericoart(a) ; 
though  it  was  argued  diat  private  charity  would  satisfy 
the  bequest  In  The  AUorney-Gaural  ▼.  Heeh${b'), 
Sit  Johm  Leach,  referring  to  the  cam  of  TTu  Attomty- 
General  v.  Brotm  (c),  as  a  case  in  which  he  had  occa- 
sion to  conader  the  aabject  very  folly,  said,  it  was  lus 
oi»nion,  that  funds  supplied  fiom  tiie  giA  of  the  Crown, 
or  of  the  L^islature,  or  from  private  gift,  for  any  l^al, 
public,  or  geoeral  purpose,  were  charitable  funds,  to  he 
administered  by  courts  of  equity ;  and  that  it  was  not 
material  that  the  particular  public  or  general  purpose 
was  not  expressed  in  the  statute  of  Elizabeth,  all  other 
legal,  public,  or  general  purposes  bong  within  the  equity 
of  that  statute.  That  case  was  the  subject  of  observa- 
tion before  Lord  Eldtm,  iu  The  Attonuy-Generat  r. 
The  Mm/or  of  Ihd>}m{d);  and  whatwas  there  said  again 
became  the  subject  of  observation  by  the  Vice-Chanc^Jor 
in  The  Attorney-General  v.  The  Mayor  axd  Corporation 
of  CarHtk  («).  I  do  not,  however,  collect  from  those 
cases  that  the  lew  hud  down  in  7^  Attomey-Generul  v. 
HeeUi  was  disapproved  of  by  Lord  Eldon,  but  that  the 
law,  as  laid  down  in  that  case,  if  correct,  tended  to  shew, 
that,  in  The  Attorney-General  v.  Brovm,  Lord  EUon 
had  felt  unnecessary  difficulties  in  de<»ding  the  case. 


Li  the  Attorney-General  v.  The  EarlofLontdaU^f), 
property  was  given  by  a  testator  upon  trust  fox  a  school 
in  Zoiother,  in  the  county  of  fVettmoreland,  or  otherwise, 
upon  such  trusts,  and  for  such  other  purposes  as  his 
executors  should  think  most  condudve  to  the  good  of  the 
county  of  JFetimordand,  and  especially  of  the  parieh  of 


(a)  1  HolL  6ie. 

(i)  2  Sin.  &  Sta.  67. 

(e)  1  Swaut.  2t3fi. 


(<0  1  Bligh,  N.  S., ! 
(«)  2  Sim.  437. 
{/)  1  Sim.  IM. 


bat  the  Court  neverthelesB  held  the  bequest  to  be  good,  KiaBTinaAL* 
ud  directed  the  property  to  be  applied  to  other  chant-  "■ 

ftble  poipoeee  for  the  benefit  of  the  county.    Had  the         

word§  of  the  bequest  been,  "  or  otherwise  upon  such 
trusts  and  for  such  other  purposes  as  my  executors  shall 
tlunk  fit,"  dien,  according  to  the  cases  tnted  in  ail- 
ment, the  gift  could  not  have  been  supported  as  a  charity. 
But  the  terms  of  the  ^ft  in  ftct  amounted  merely  to  a 
direction  to  iq)ply  the  property  for  the  good  of  the 
county,  without  making  use  of  the  word  "  charitable." 
In  Mitford  v.  RofwiidM  (a),  the  testatra:  bequeathed  the 
rendne  of  his  property  "  to  the  goYcnunent  of  Bengal, 
for  the  express  purpose  of  that  goTemmeat  applying  the 
amount  tooharitable,benefidal,and  public  works  at  and  in 
the  dty  of  Dacca,  in  Bengal,  the  intent  of  such  bequest 
and  direction  being,  that  the  amount  shall  be  nppHed 
ezchisively  to  the  benefit  of  the  native  inhabitants  in 
the  manner  they  and  the  government  may  r^;ard  to  be 
most  ooudacive  to  that  end."  Now,  if  the  words 
"  charitable,  beneficial,  and  public"  in  that  case  are  to 
be  read  collectiTely,  there  is  no  question  that  charity 
would  govern  the  whole  of  the  bequest.  11^  however, 
they  were  to  be  taken  distributively,  so  that  the  govern- 
ment might  apply  the  funds  either  to  charitable,  or  to 
benefiml  or  public  works,  without  reference  to  charity, 
there  would  be  an  end  to  the  argument.  The  Lord 
Ckanctllor,  in  delivering  judgment,  says,  that,  in  the  lat- 
ter case,  there  oould  be  no  doubt  that  the  wh(Je  dispo- 
aition  would  ful ;  but,  taking  the  whole  together,  be 
considers  the  meaning  to  be,  that  the  money  shall  be 
applied  to  works,  —  something  to  be  constructed  or 
established  for  the  benefit  of  the  native  inhabitants  of 
Dacca,— not  for  any  particular  class  of  the  native  inha- 

(a)  1  PhiL  IBS,  706. 
TOUT.  LL  H.W. 


NiBHTiHeALi  ^*^  and  poor;  and  he  holds  h  to  be,  within  all  the  ao- 
«'  thcoiliea,  a  Talid  charitable  bequest  TiaeLordChoKeUmr 

doee  not  coostme  the  word  "  oharitftble'*  as  gorcmiiig 

'^^  the  whole  of  the  bequest ;  hat  ivspeetiBg  that  word,  he 

Bays  that  the  bequest  is  tor  the  benefit  of  all  the  natiTe 
inhalntants  in  general,  both  rich  and  pooTt  and  that  it 
was,  therefore,  good.  I  do  not  tUnk  auTthii^  turns 
OD  the  ptnnt,  as  to  the  wnhoation  of  the  fimd  in  budd- 
ing works,  as  distingaidied  from  any  other  mods  of  ap- 
plication. 

lo  the  case  of  Hewland  v.  Tk«  Attonuy-GeiuraHa), 
in  which  there  was  a  bequest  of  stock  to  her  Miqesty'a 
GioTemment  in  exonerstioa  of  the  nattonri  debt,  Loid 
Eidom  directed  the  fimd  to  be  tKanstarred  to  auoh  po- 
son  as  the  king,  under  his  ^n  annual,  riionld  Bf^int. 
The  oases  of  Howm  t.  CnafmKm{b),  Towwieg  t.  BtA- 
teeU(c),  which,  are  dtad  in  Mitfbrd  v.  BtgmMt,  in  ex- 
plonatioa  of'  that  jadgmfiot^  ne.  also  impartant.  w^ 
the  questioi  raised  m  this  otse  hy  die  argoaaent  on 
behalf  of  the  next  of  kin 

It  was  .said,  however,  that  if  I  should  decide,  a^nst 
the  claim, of  the  next  of  kin„my  dedmon  would  be  q>- 
posed.  to  that  of  I^ord  Lmigthlej  in  KendaU  t.  Graitt- 
gtr  (d).  I  am  D£t  of  thai;  opinion;  Lagree  mth  Lord 
Laoffdaje,.  that  many  things  of  geneial  utility,  may 
not,  foil  within  the  definition  of.  obsrity,  as  the  term  is 
undeistood  in  theCourt;  fi»  many  thingS'  of  general 
utility  maybe  stricldy  matters  of.  private  right,  although 
the  public  may,  indii^otly  derive,  a  benefit  from  thesn. 
t  The  expenditure  of  money  io  promote  the  conetruotion 

of  nulroads  or  canals  (for  example),  which  are  private 

(a)  3  Her.  684.  (b)  4  Yes.  £42.  (e)  6  T«s.  1»4. 

(4  SBear^aoO.. 


General,  might  oflen  be  an  expenditure  in  the  encou- 
ragement of  things  of  general  utility,  but  could  not  be 
mid  to  be  an  expenditure  for  a  diaritable  purpose.  But 
this  case  is  diatingnishable  from  that  of  KendaU  v. 
Granger.  TluB  a  not  simply  a  bequest  to  trustees  for 
pmpofles  of  a  general  and  wholly  unrestricted  nature, 
but  for  the  benefit  and  advantage,  that  is,  for  the  good 
of  a  particular  class, — a  large  claas,  it  is  true,  but  still  a 
class  coming  witlun  some  defined  limits,  and  which  is 
within  the  deciaon  in  Mttford  v,  Seynoldt.  If  a  be- 
quest Tere  made  to  a  trustee  to  be  appropriated,  at  his 
discretion,  for  the  benefit  and  advantage  of  ^.  B.,  that 
would  in  equity  be  a  bequest  to  ^  .5.  The  Srituh 
public,  in  this  case,'  stand  in  the  utuation  of  ^.  £.  in 
the  case  I  have  supposed ;  but  it  has  not  been  argued, 
that  that  difierence  alone  was  fatal  to  the  bequest. 


NiaBTDCOAll 
OoDLaOKK. 

Jkdgmtnt. 


I  am  of  opinion  that  this  bequest  is  valid,  unless  it 
can  be  shewn  that  the  Chancellor  of  the  Exchequer  may, 
consiatentiy  with  the  trust  under  the  will,  appropriate 
the  fnnd  to  purposes  in  which  the  Brititk  public  have 
no  direct  and  immediate  interest, — ^no  interest  except 
incidentaUy  and  indirectly, — or  that  he  is  at  liberty  in 
fact  to  appropriate  it  to  any  other  than  such  general 
public  purposes  as  the  Attorney-General  might  protect 
and  control.  I  cannot  conceive  a  purpose  to  which 
tbeee  trust  funds  could  be  lawfully  applied,  according  to 
tlie  win,  which  would  not  be  so  general  and  publie  in 
its  character  as  to  constitute  a  charitable  use.  The  case 
is  certMnly  open  to  doubt ;  but  the  conclusion  to  which 
I  have  come  is,  that  the  bequest  is  valid. 


Decree  as  in  Seton  on  Decrees,  p.  128,  No.  XIT. 


May  art.  STEED  v.  OLIVER 

An  order  EX  JVlB.    RonuBt/    and    Mr.   Pryor,    for    the    Plundff, 

^M^Led  \j  a.  moved  to  discharge,  for  irregularity,  an  order  obtained, 

'  ex  parte,  after  the  decree,  by  two  of  the  Defendaatfi,  ibr 

!'  leave  to  examine  a  Co-defendant,  in  support  of  the  state 

Jntt  ozceptioat,  of  facte  wMch  the  two  Defendants  had  carried  in  befcoe 

ttTdMrae,  at  the  Master. 

bcfbn  the  hou- 

qoMtioiiortlw  The  motion  was  supported  in  argument  on  two 
t^i^^i7iriil  g«>i"><iB ;  fij^tf  tha*  *^e  order  to  examine  a  co-defend- 
not  be  tried  mjt^  after  decree,  ought  not  to  have  been  obtuned  ex 
duchane  the  parte,  but  that  a  special  application  was  then  necessary ; 
open  when  hl>  Secondly,  that  the  su^estioa  upon  which  the  common 
f"^"**S  '*  order  is  mode,  that  the  party  to  be  examined  has  no 
interest  in  the  matters  in  question  in  the  cause,  was, 
in  this  case,  untrue,  inasmuch  as  it  appeared  upon  the 
pleadings  and  decree,  that  the  Co-defendant,  who  was 
the  proposed  witness,  was  a  co-executor  with  the  other 
Defendants,  and,  therefore,  an  accounting  party  in  the 
suit.  The  witness  was,  therefore,  incompetent,  and  the 
objection  was  not  removed  by  the  stat.  6  &  7  Vict,  c  85. 

Mr.  Eade  opposed  the  motion. — The  order  was  re- 
gular, aft«r  as  well  as  before  the  decree :  Paru  v. 
Hiyhes(a),  Van  v.  Corps  {b).  The  objection  as  to  the 
competency  of  the  witness  could  not  be  raised  on  this 
motion,  but  was  open  to  the  Plaintiff  when  the  evi- 
dence was  tendered :  Lee  v.  Atkinson  (c),  Murrey  v. 
Shadu>ell  (d). 


The  Vice-Chakcellob  stud,  the  cases  dted  ^ypeared 
to  be  conolufflve  on  the  point. 

Motion  refused,  with  costs. 

(o)  I  Keen,  1.  (e)  2  Cose,  413- 

(i)  3  Ujl  &  E.  268.  (d)  2  r.  &  B.  401. 


KmWAN  tt.  DANIEL.  Ftb.  ituh, 

27th. 

m  Monk  nth. 

IHE  bin,  which  was  filed  in  December,  1846,  bj  ThaFUiotur 

Matthew  Kirwan,  gainst    T^ortuu  and  John  Daniel,  uu^^of*^ 

John  Frtmcii  Ktrmm,  M.  Hale,  and  H.  Smith,  stated  ^ow.  obtrtad 

an  indenture,  dated  in  March,  1841,  made  between  the  oodm  Id  tba 

I^aintiff,  of  the  first  part,  John  Francu  Kirwan  of  the  belongtng  to' 

second  part,  and  M.  HaU  and  E.   Smith  of  the  third  J^tft^./" 

part,  whereby,  for  certdn  conuderatiotiB,  and  among  '""'."^yj?' 

others,  in  conuderation  of  an  annuity  of  300/.  to  the  by  which  d.  in 

Flamtiff  for  his  life,  and  another  annuity  of  lOOJl  to  luTing  tike  pro- 

Sarah   Enoan,    commencing   at  the  decease  of   the  j^,^^^ 

Fliundff,  for  her  lift,  fwhich  annuities  John  Francit  •«li*n««  wore 

latiiflcii,  wu 
Sruian  coTenanted  to  pay),  certain  plantations  in  Mont-  to  ihip  np- 

terrat  were  conveyed  to  M.  Hale  and  H.  Smith,  and  pUnutioni.md 

Adr  hdre,  to  the  use  and  intent  that  the  Plaintiff  and  ^"""^  ^^ 
a  •  ■  drum  npon 

Sarah  Kirwan  nught  receive  and  take  out  of  the  said  him  d.  by  jr. 

plonladone  such  sevend  annuities,  as  the  same  should  ofnumge- 
become  due;  and  subject  to  the  eaid  chaises  and  certain  JJ'^'^''*' 
other  chanres  thereon,  to  the  use  of  John  Franeia  Kir-  PUintiff  "•  in. 

, .  ,   .  ,  '""ti-   TbB 

van,  his  neirs  and  assigns.  ctmngnmeotf 

wen  mide,  *nd 
D.  paid  tbs 
The  Ml  then  stated  that,  m  October,  1841,  John  Pi«'°tHr'iin. 

naity  for  one 
Francit  Kirwan,  who  had  entered  into  possession  of  the  jnr,  tnd  then 
plantations,  was  desirous  of  making  an  arrangement  with  the  peymcnt, 
Bome  mercantile  house  in  London  for  consigning  to  them  cei*^nhM-'*' 

tiie  produce,  such  mercantile  house  undertakine;  to  ship  i""'  comiign. 

I  .  6  r  menti.    The 

the  nipj4ies  required  Irom  this  country  for  the  use  of  the  bill  pnnd  tbtt 

plaotationp,  to  proTide  for  the  payment  of  a  rent  of  ord^  to  pay 

200£  per  annum,  to  which  an  estate  called  "  Old  Road,''  ^'  "^"^^J" 
*  '  '      long  >■  he  con- 

in  the  poseesdon  of  John  Francis  Kirwan,  was  subject,  tinaed  tt  - 


'B  the  ODD- 


'kfutiier  p«]niieut  of  the  tnnaity. 

H  h2 
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and  also  to  provide  for  the  payment  of  the  said  annuity 
to  the  Plaintiff:  that  the  Pluntiff  was  empowered  by 
John  Francis  Kirwan  to  enter  into  such  arrangement 
and  agreement,  and  that  the  Defendants,  Hwmas  Da- 
niel and  John  Daniel,  carrying  on  business  as  merchants 
in  London  imder  the  firm  of  Thomas  Daniel  8f  Co., 
being  dewous  of  becoming  consignees  of  the  produce  of 
the  plantations,  and  willing,  in  concdderation  thereof,  to 
undertake  to  ship  the  necessary  supplies  for  the  same, 
and  to  provide  for  the  payment  of  the  rent  of  200L,  and 
of  the  Plaintiff's  annuity  of  300/.,  and  also  to  honour 
the  bills  which  might  be  drawn  by  John  Francis  Kirwan 
for  the  proper  cultivation  and  management  of  the  plan- 
tations, the  following  agreement  was  entered  into  be- 
tween and  by  the  Plaintiff,  as  such  agent  of  the  said  Ji^An 
Francis  Kirwan,  duly  authorised  as  aforesaid,  '^and  also 
on  his  own  behalf,  in  respect  of  his  said  annuity  of  SOOL, 
charged  on  the  siud  plantations,  comprised  in  the  said 
indenture  of  March,  1841,"  and  N.  ^  H.  Mayo,  another 
firm.  West  India  brokers,  who  claimed  some  lien  on  the 
plantations,  and  the  Defendants,  Daniel  ^  Co.: — 


**  London,  29th  of  October,  1841 :— It  is  agreed  be- 
tween John  Francis  Kirwan,  Esq.,  of  Montserrat,  repre- 
sented by  his  unde,  Matthew  Kirwan,  Esq.,  of  Briffh- 
ton,  at  present  in  London,  and  Messrs.  N.  ^  H.  Mayo, 
and  Messrs.  Thomas  Daniel  if  Co.,  of  Mincing-dane,  tmr 
don,  that  Messrs.  Daniel^  Co.  shall  honour  the  bills  drawn 
by  Mr.  J.  F.  Kirwan,  of  Montserrat,  for  the  proper  culti- 
vation and  maintenance  of  the  three  estates,  yii.Farm, 
Waterworh,  and  Old  Road,  in  the  said  island;  and  also 
that  they  should  ship  such  supplies  sa  may  be  required 
from  this  country  for  the  said  properties;  and  pay  Mr. 
Matthew  Kirwan  quarterly,  commencing  from  the  Istof 
October  now  last  past,  151,  in  discharge  of  his  annuity  of 
SOOil  secured  on  the  estates  Farm  and  Waterworh,  the 
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which  produce  of  the  eudd  three  estates  to  be 
Daniel  if  Co.,  in  repayment  of  such  advances,  \ 
the  same  are  fully  liquidated,  they  T.  D.  Sf  O 
takiiig^  should  there  be  a  surplus  in  their  hai 
the  said  liquidation,  to  pay  over  the  said  su 
N.SfJBL  Mayo,  in  part-payment  of  interest  and 
of  a  claim  they  have  by  assignment  from  W 
against  the  estates  Farm  and  Waterwork ;  but 
Mayo  are  not  precluded  from  hereafter  takii 
steps  fi)r  realizing  their  claim,  should  they  ha  i 
to  be  dissatisfied  with  the  working  of  the 
scheme.  Signed  —  Matthew  Kirtoan,  N.  ^  I 
Thomas  Daniel  ^  Co."" 

The  biU  stated,  that,  in  pursuance  of  the  sa 
ment,  the  Defendant,  John  Francis  Kirwan,  \\ 
and  since  the  date  thereof,  consigned  and  still  ( 
to  consign  to  the  Defendants,  Daniel  ^  Co., — 
from  time  to  time  duly  received, — the  produ<! 
plantations:  that  the  Defendants,  Daniel  ^  \ 
paid  to  the  Plaintiff  the  four  quarterly  pay  men  I 
became  due  in  respect  of  the  said  annuity  of  30 
Ist  of  October,  1842 ;  but  that,  since  that  date, 
not  made  anj  payment  to  the  Plaintiff  in  respec  I 
with  the  exception  of  three  smns,  making  toget^  i 
but  the  Plaintiff  had  in  June,  1845,  received  i  i 
Francis  Kirwan  a  sum  of  105/.  in  respect  of  tl 
of  the  annuity :  that  a  large  sum  of  money   i 
due  to  the  Plaintiff  in  respect  of  such  arrean  , 
Defendants,  Daniel  ^  Co,,  had  refosed  to  pay 
'CMBf  or  to  provide  for  the  future  payment  o 
annuity  to  the  Plaintiff. 

The  bill  charged,  that,  according  to  the  true  i 
^ou  of  the  agreement,  Daniel  §•  Co.  were  boui 
uie  annuity  to  the  Plaintiff  so  long  as  they  shou 


yalue  or  amount  of  such  oonugnmeiito;  but  wlucb,  how- 
ever, the  bill  alleged,  were  sufficient  The  bill  pr&yed 
an  account  of  what  was  due  to  the  Plaintifi'  fw  the  ai^ 
rears  of  the  annuity,  and  that  Daniel  ^  Co.  might  be 
ordered  to  pay  ihe  aatna,  and  alao  to  contuuie  tiie  pay- 
ment  of  the  annuity  quartedy  during  such  time  as  they 
sfaonld  continoe  to  recdve  the  produce  of  the  plan- 
tations. 

Me>sn.  Darnel  ^  Co.  demurred  for  want  oi  equity. 


Mr.  Rolt  and  Mr.  J^wAnuon,  for  the  demurrer.— It  is 
not  competent  to  the  Plaintiff  to  establidi  an  interest  in 
the  agreement,  by  slicing  that  it  was  nude  by  lum, 
not  only  as  the  agent  of  John  Franeit  KrwaK,  but  also 
OD  his  own  behalf.  The  terms  of  the  agrevneot,  and  tlie 
parties  entitied  to  the  benefit  of  it,  must  be  foond  on 
the  agreement  itself^  and  to  that  agreement  it  ^peais 
that  the  Fl^tiff  is  no  party,  except  in  his  chazader 
of  agent.  The  Pluntiff  has  no  interest  in  tbe  agree- 
ment made  between  John  Francis  Kinoan  and  Daiad 
§•  Co.!  Garrard  v.  ILord  Lauderdale  {a),  fFaim/*  v. 
Couits{b),  Malcolm  t.  Scott  (c).  The  &ct  that  the  Pluii- 
tiff,  being  the  agent  in  the  transaction,  had  ootioe  of  the 
tenns  of  the  agreement,  and  might  have  expected  or 
relied  upon  receiving  the  annuity,  does  not  gire  him  a 
right  to  sue  upon  the  agreement:  Garrard  y.  Lord 
Lauderdale,  Acton  v.  ffbo^ate  (rf),  Scott  v.  Farther  (e). 
In  the  case  ofFUzfferald  t.  Stewart  (J),  the  bill  changed 

(a)  3  Sim.  1.  (d)  2  Uyl.  &  K.  492. 

(i)  3  Sim.  14  ;  S.  C,  3  Mer.  («)  3  Her.  652. 

707.  if)  3  Sim.  333;  A  <7,  a 

(e)  3  Hare,  39.  Bun.  &  Myl.  4C7. 
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that  the  defendants  intended  to  apply  the  funds  re- 
mitted to  meet  the  pldntifirs  demand^  in  satisfaction  of 
their  claims  upon  a  party  who  had  been  a  receiver  of 
the  estates,  and  with  whom  they  had  had  large  mercaiv- 
tile  transactions.  That  case  does  not  establish  the  propo- 
sition,  that  the  mere  payment  of  part  of  the  claim  of  a  cre- 
ditor renders  the  party,  who  makes  the  payment,  a  trus- 
tee for  the  creditor  of  so  much  of  the  fund  in  his  hand 
as  shall  be  sufficient  to  satisfy  the  debt:  Browne  y. 
Cavendish  (a). 
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Mr.  RorniUy  and  Mr.  Heatli/ield.— The  bill  states 
that  the  agreement  was  made  by  the  Plaintiff,  on  his 
own  behalj^  as  well  as  on  behalf  of  the  other  party;  and 
that  statement  must,  for  the  purposes  of  the  demurrer, 
be  taken  as  true:  it  must  betaken  as  a  fact,  added  to  the 
written  contract.  Taking  the  contract,  amply  as  express- 
ed in  the  written  agreement,  still,  after  the  payment  of 
the  annuity  by  Messrs.  Daniel  ^  Co.  for  a  considerable 
time  in  pursuance  of  the  contract,  they  could  not  hold 
the  consignments,  and  refuse  to  perform  the  other  part 
of  their  agreement,  by  continuing  to  make  the  payment: 
FUzgerald  v.  Stewart,  Bum  v.  Carvalho  (£),  Lilly  v. 
Mays  (c),  Hutchinson  v.  Heyworth  (c/),  Miln  v.  fVakon  {e). 
They  cited  also  fVUding  v.  Richards  (/). 


Yice-Chancellgr,  after  adverting  to  the  opinion  he     Judgwmi. 
had  expressed  on  the  case  at  the  close  of  the  argu- 
ment— 

The  facts  of  this  case  are  these: — John  Francis  JSSr- 
wan  was  the  owner  of  some  plantations  in  Montserrat, 


(a)  1  Jones  &  La.  606. 

(b)  4  Myl.  &  Cr.  600. 

(c)  5  Adol.  &  El.  548. 


(d)  9  Adol.  &  El.  375. 
(«)  2  Y.  &  C.  C.  C.  364. 
(/)  1  Col.  656. 
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JndgmiHi, 


in  the  West  Indies;  he  was  the  nephew  of  the  Plaintiff^ 
and  the  Plaintiff  was  his  agent.  The  Plaintiff  was  en- 
titled to  an  annuity  of  80021  payable  out  of  the  planta- 
tions in  question.  John  Francis  JSSrwan  was  desirous  of 
mulnTig  arrangements  with  some  one  in  this  country  to 
send  out  supplies  to  the  fFest  Indies,  for  the  due  culti- 
vation and  management  of  the  estates;  and,  according 
to  the  allegations  of  the  bill,  he  authorised  the  Plabtiff 
to  make  such  arrangements,  and  also  to  provide  for  pay- 
ment of  the  Plaintiff's  annuity  of  300Z.  a  year,  as  well 
as  a  rent  of  200Z.  payable  to  another  person.  There  is 
some  question  on  the  construction  of  the  agreement, 
whether  the  annuity  was  to  be  payable  by  the  con- 
signees at  all  events,  or  whether  it  was  only  to  be 
payable  out  of  such  consignments  as  they  received ;  but 
as  the  bill  states  that  they  have  received  consignments 
sufBcient  to  pay  the  annuity,  or  to  pay  it  in  part,  it  is 
for  the  present  purpose  immaterial  which  of  these  con- 
structions shall  be  adopted.  Now,  the  Plaintiff,  accord- 
ing to  the  all^ations  in  the  biU,  having  had  this  com- 
mission, entered  into  an  arrangement  with  the  Defend- 
ants, Messrs.  Daniel  ^  Co.,  in  the  month  of  October, 
1841,  which  was  as  follows:  [His  Honor  read  the 
agreement,  supra,  p.  494.]  The  bill  then  allies  that 
Messrs. Daniel  Sf  Co.  thereupon  became  the  consignees; 
that  they  accepted  bills ;  that  the  produce  was  consigned 
to  them ;  that  up  to  a  certain  time,  which  is  stated,  they 
regularly  paid  the  annuity,  and  that  they  have  unce  dis- 
continued paying  it,  and  the  bill  seeks  a  decree  against 
Messrs.  Daniel  Sf  Co.,  that  they  continue  to  pay  the 
annuity  so  long  as  they  shall  continue  to  receive  the 
consignments.  Messrs.  Daniel  ^  Co.  have  demurred  to 
the  bill,  and  they  insist  that  the  Plaintiff,  being  no 
party  to,  and  having  no  ultimate  interest  under  the 
agreement  of  October,  1841,  has  no  right  to  sue  them 
for  his  annuity,  although,  of  course,  John  Francis  Kir* 


them  to  carry  it  into  effect.  Ki»wax 

I  do  not  meaa  to  go  into  the  question  of  the  effect  of  P"""- 
the  agreement.  It  appeared  to  me  that  the  Messrs.  JudfM^t. 
Daniel  might  probably  have  a  right  to  say,  that,  although 
the  Plaintiff  appears  to  be  the  agent,  yet,  as  the  agree- 
ment is  made  with  him  as  the  agent  for  another  person 
who  is  named  as  the  party  to  the  agreement,  they  did 
not  by  that  arrangement, — merely  by  his  being  mentioned 
ae  the  ^ent,  give  any  right  to  the  Pluntiff  himself 
under  the  agreement  They  might  very  well  say,  "We 
are  quite  content  to  be  liable  to  those  with  whom  we 
are  dealing, — whose  bills  we  accept,  and  from  whom  we 
receive  the  consignments,  bnt  we  will  not  be  liable  to  a 
third  person."  I  do  not,  therefore,  give  any  opinion 
whether  on  the  agreement  alone  the  Plaintiff  would  have 
a  right  to  sue.  It  was  on  that  ground  I  was  appreheu- 
rave  that  a  de<nsion  on  this  demurrer  might  appear  to 
couffict  with  the  case  of  Garrard  v.  Lord  Lauder- 
dale, a  case  which,  in  one  of  its  bearings,  is  of  some 
difficulty. 

So  &r  aa  Garrard  v.  Lord  Lauderdale  follows  Wal- 
v>yn  V.  CoutU,  as  reported,  but  misreported  in  Merivale  (a)y 
I  shall  assume  its  authority  to  be  unimpeachable ;  but 
the  case  of  Garrard  t.  Lord  Lauderdale  went  much 
further  than  ffalwyn  y.  CoutU,  for,  in  that  case,  the 
cte^tors  were  named  as  parties  to  the  deed,  of  the  third 
part ;  the  trustees  gave  notice  of  the  deed  to  the  cre- 
ditors (of  whom  the  plmntiff  was  one),  who  were  named 
as  parties  of  the  third  part,  and  whose  debts  were  to  bo 
paid,  and  the  court  held  that  the  notice  was  immaterial. 
"Hie  case  to  that  extent  was,  I  believe,  a  case  of  the  first 
■mpresaion ;  and  the  de<U8ion  was  certainly  a  surprise  on 

(a)  Vol.  3,  p.  707. 


ment  was,  that  the  deed,  per  *e,  gave  no  interest  to  the 
creditors ;  and  if  that  were  admitted,  then  it  wag  etoA  a 
^mple  notice  to  the  creditor  of  a  deed  which  per  Me  gave 
him  no  interest,  could  not  enlar^  the  effect  of  the 
deed.  That  ma;  be  ttue,  so  far  as  the  effect  of  the  deed 
is  concerned ;  but  the  ar^^nment  omits  the  material  con- 
sideration, that,  although  the  noUce  may  not  alter  the 
effect  of  the  deed,  it  may  alter  the  position  of  the  credi- 
tor ;  and  courts  botli  of  law  and  equity  have  repeatedly 
dedded,  that,  where  a  creditor  on  whose  behalf  a  stake 
has  been  depouted  by  the  debtor  with  a  third  pereon, 
rec^ves  notice  of  that  &ct  from  the  stakeholder,  the  no- 
tice will  convert  the  stakeholder  into  an  f^ent  for>  and  a 
debtor  to  that  creditor ;  and  those  cases  have  been  dedd- 
ed  <m  the  ground  that  the  creditor  may,  on  the  faith  of 
the  notice,  have  forborne  to  sue.  The  late  cases  at  law 
which  were  cited  at  the  bar  are  very  strong,  and  in 
principle  I  cannot  distinguish  them  from  a  tmst  in 
equity,  as  in  Garrard  t.  Lord  Lauderdale. 

I  should  not,  however,  have  presumed  to  make  these 
remarks,  were  it  not  for  the  observation  of  the  Master 
of  the  Kolls  in  Acton  v.  Woodgate, — the  observations  of 
the  same  learned  Judge  in  an  unreported  case,  of  which 
I  was  furnished  with  a  note  by  Mr.  Russell  many  years 
ago ;  and  the  obsenution  of  &a  Edward  Sitgden  on  Brown 
T.  CavendUh,  as  well  as  the  difficulty  always  felt  in  ap- 
plying the  case  of  Garrard  v.  Lord  Lauderdale  in  the  par- 
ticular alluded  to.  It  appears  to  me,  however,  that  I  can 
decide  this  case  without  being  in  any  danger  of  impeach- 
ing that  authority.  The  case  o{ Fitzgerald  v.  Stetoart  (a) 
has  a  material  bearing  upon  the  question,  and  I  refer  pat- 
ticularly  to  the  Lord  Chancellor's  observations  in  that 
case  (the  same  Judge  who  decided  Garrard  t.  Lord 

(a)  2  Rim  &  Uyl.  457. 
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Lauderdale)^  that  in  the  case  of  an  annuity,  the  annuity 
is  to  be  treated  as  an  entire  sum,  and  not  merely  as  a 
succession  of  accruing  payments ;  and  that,  where  the 
annuity  is  paid  by  the  trustee,  that  trustee  thereby 
makes  himself  liable  afterwards  to  the  continued  pay- 
ment of  the  annuity,  so  long  as  he  is  placed  in  a  posi- 
tion to  make  it  I  do  not  by  this  decision  in  the  least 
d^ree  contravene  Garrard  v.  Lard  Lauderdale,  but  I 
do  not  (according  to  Lord  BroughanCs  reasoning  upon 
an  annuity)  extend  it. 

Demurrer  overruled. 
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LOWES  V.  LOWES.  „  V^;  . 

2ndandA^h 
»Ti  June, 

X  HE  testator,  N.  Lowesy  devised  and  bequeathed  all  The  testator 

Us  real  and  personal  estate  to  his  executors  and  trustees,  ^^^g^be^' 

and  subject  to  his  debts  and  funeral  and  testamentary  qo^^^*?  ^  ^ 

*  ^    real  and  pcr- 

expenses,  and  the  expensed  which  the  trustees  should  sonai  estate  to 
deem  it  expedient  to  incur  in  the  management  of  the  ject  to  debts,* 
trust  premises,  or  otherwise  in  the  execution  of  the  ^'J^l^^i^^ 
will, — ^he  directed  his  trustees,  by  and  out  of  the  rents,  thorents,  issues, 

•  •%  t%  and  profits 

issues,  and  profits  thereof,  to  raise  the  yearly  sum  of  thereof,  to  pay 

100^,  and  pay  the  same  quarterly  to  his  wife,  Lucy  iSoI?to*his^ 

LoweSf  or  as  she  (not  by  way  of  anticipation)  should  JT**^  *^*  ^^ 

appoint,  so  long  as  she  should  continue  his  widow;  hood, and snb- 

and  subject  as  aforesaid,  the  testator  directed  that  his  upon  trust  for 

trustees  should  stand  and  be  possessed  of  the  said  trust  ^fe^^^.^^' 

premises,  in  trust  to  apply  the  whole  or  any  part  of  the  "jaindor  to  her 

mainder  to  his 
brother.  And  the  testator  empowered  his  trustees,  at  their  discretion,  during  Uie 
continuance  of  the  trusts  and  notwithstanding  the  same,  to  continue  and  cany  on  all 
or  any  of  the  farms  or  other  concerns  in  which  he  might  be  engaged  at  the  time  of  his 
decease,  and  to  restrict  or  increase  any  such  concern,  and  to  demise,  mortgage,  or  sell  aU 
or  any  part  of  his  real  estate  or  chattels  real : — Htldt  that  the  widow  was  not  entitled  both 
to  the  amraity  giTen  to  her  by  the  will  and  to  her  dower  out  of  the  real  estate. 


aiattmna. 


tenaDCe  or  education  or  otherwise  for  the  benefit  of 
his  daughter,  Mary  Lowet,  until  she  should  attain  the 
age  of  twenty-one  years,  or  be  married,  and  that  the 
unapplied  income  should  be  accumulated,  and  be  liable 
to  be  applied  in  like  manner,  and,  subject  to  sach  lia- 
bility, be  deemed  accretions  to  the  coital  whence  it 
arose.  And  when  his  said  daughter  should  attain 
tweoty-one,  or  be  married,  the  testator  directed  his 
trustees  to  pay  the  rente,  issues  and  profits  of  the  troet 
premises  to  his  sud  daughter,  or  as  she  should  (not  by 
antidpation,  charge  or  asngnment)  appoint,  for  hei 
life,  for  her  separate  use ;  and  aAer  the  decease  of  his 
said  daughter,  in  trust  for  her  child  or  children  who 
should  live  to  attain  the  age  of  twenty-one  years,  or 
be  previously  married ;  and  in  default  of  such  child  or 
children,  in  trust  for  the  testator's  brother,  John  Lotoety 
his  heirs,  executors,  &c.,  for  ever.  And  the  testator 
provided,  that  if  his  daughter  should  die  under  twenty- 
one  without  issue,  in  the  lifetime  of  his  wife,  that  the 
annuity  of  1002.  should  be  pud  to  his  wife  fiir  her  life 
for  her  separate  use.  And  the  testator  thereby  em- 
powered his  trustees,  during  the  continuance  of  the 
trusts  of  the  will,  to  continue  and  carry  on  all  or  any 
of  the  &rms,  or  other  concerns  in  which  he  mi^t  be 
engaged  at  the  time  of  his  decease,  for  such  period,  and 
in  such  manner  in  all  respects  as  his  stud  trustees 
should  think  proper,  and  espedally  with  full  power  for 
his  trustees  to  restrict  or  diminish,  or  to  enlarge  or 
increase  any  such  concern,  and  to  make  any  purchases 
whether  of  real  or  personal  estate,  and  to  enter  into 
such  contracts  as  they  should  deem  expedient  for  the 
purposes  aforesaid;  and  he  tliereby  empowered  his 
trustees,  during  the  continuance  of  the  said  trusts,  to 
demise  or  lease  all  or  any  part  of  the  here^taments  for 
the  time  being  vested  in  them  upon  the  trusta  afore- 


of  yenn  not  exceeding  twenty-one  years,  in  poMesaion,  lowm 
■nd  not  in  leTersion,  at  the  beet  yearly  rent,  without 
taking  any  fine  or  prenuum,  and  witli  or  without  s 
power  for  the  leeaee  to  sorrender  the  premises,  and 
under  and  subject  to  such  other  oorenants  as  his 
trustees  should  think  proper,  bat  so  that  the  lespeotiTe 
lessees  should  covenant  for  payment  of  their  re- 
BpectiTe  rents,  and  execute  counterparts  of  their  leases 
as  therein  mentioned.  And  the  testator  thereby  em- 
powered his  trustees,  dating  the  continuance  of  the 
said  trusts,  to  sell,  or  mortgage  and  afterwards  sell,  all 
or  any  part  of  the  trust  premises  which  consisted  of 
real  estate  or  diattels  real,  whether  subject  to  a  lease 
or  not,  and  at  such  time  or  times,  and  subject  to  such 
conditions  as  his  trustees  should  think  expedient.  And 
the  testator  declared  that  the  monies  to  arise  by  the 
exerdse  of  the  said  powers,  should  be  held  upon  the 
same  trusts  as  were  declared  of  the  premises  from 
whence  they  arose,  but  should  be  deemed  personal  estate; 
and  he  empowered  the  trustees  to  continue  or  vary  the 
inTestments  of  his  property  existing  at  his  decease. 

The  wiU  was  dated  in  October,  1838,  and  the  tes- 
tator died  in  1841. 

The  Pliuntiffs,  who  were  the  executors  and  trustees, 
filed  thdr  bill  to  have  the  trusts  carried  into  execution 
under  the  Erection  of  the  Court;  and  prayed  a  declara- 
tion, whether  Lucy  Lowei,  the  widow,  had  elected  or 
was  bound  to  elect  between  the  annuity  given  to  her 
by  &e  will  and  her  right  to  dower. 

The  bill  all^^  that,  aiter  exhausting  the  personal 
estate  in  the  payment  of  the  debts  and  ezpeoees,  a 
large  mortgage  debt  remained  due,  and  that  after  eatis- 
Jjicg  the  interest  on  that  debt,  about  170/.  a  year  only 
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remained  applicable  to  the  purposes  of  the  wilL  The 
bill  alleged  that  the  widow  had  accepted  one  qoarfcer^s 
payment  of  the  annuity.  The  widow^  by  her  answer, 
submitted  that  she  had  not  elected,  and  was  not  under 
the  terms  of  the  will  bound  to  elect  between  the  be« 
quest  and  her  dower.  The  daughter  of  the  testator 
was  an  infant. 


Mr.  Romilly  and  Mr.  Toller,  for  the  widow,  con- 
tended that,  in  order  to  deprive  the  widow  of  her 
dower,  or  compel  her  to  elect,  it  must  unequivocally 
appear  that  the  testator  meant  to  devise  i^e  whole  of 
the  lands  discharged  from  dower :  that  there  must  be 
a  clear  repugnancy.  Greatorex  v.  Cary{a).  If  the 
gifl  and  the  claim  of  dower  be  not  inconsistent,  the 
widow  is  entitled  to  both;  Strahan  v.  Sutton {b).  It 
cannot  be  said  that  there  was  in  this  case  any  incon- 
sistency in  the  enjoyment  by  the  widow  of  both  the 
legal  right  and  the  testamentary  benefit,  for  the  latter 
might,  in  the  contemplation  of  the  testator,  have  well 
been  satisfied  out  of  the  personal  estate.  According  to 
the  later  cases,  it  was  clear  that  the  charge  of  an  annuity 
on  the  lands  was  not  treated  as  evidence  of  intention  to 
exclude  dower;  Dowson  v.  Bell(c),  Harrison  v.  Sar' 
rison  (d).  Nor  did  any  inconsistency  arise  out  of  the 
provision  for  the  management  of  the  farms,  or  the 
power  of  lease  or  sale.  Those  powers  were  capable  of 
being  exercised  without  disturbing  the  right  of  the 
widow,  for  it  was  not  necessary  that  they  should  be 
exercised  as  to  the  entire  estate.  The  testator  plainly 
left  the  trustees  to  be  governed  by  circumstances  in 
their  disposition  of  the  estate ;  and  the  legal  right  of 
the  widow  might  possibly  have  been  one  of  the  circum- 
stances which  he  had  in  view.     There  were  certainly 


(a)  6  Ves.  616. 
{h)  3  Yes.  24D. 


(c)  1  Keen,  761. 
(rf)  Id.  765. 


'would  exclade  a  legsl  ligbt(a).    The  ticoeptaace  of  a  Lowh 

qoarter'B  paTment  of  the  annuity  oould  not  be  deemed  *• 

ao  election  by  the  vidov,  even  if  she  were  bound  to  

ckict;  Walu  v.  fFaJ^(b);  Reynard  v.  Spem:e{c).  ^rr"'^. 

Mr.  Wood  and  Mr.  Arutty  for  the  FlalnUfis.  Mr. 
FoTtter  for  the  infant  daughter  of  the  testator. — 
The  gift  of  the  annuity  to  ihc  widow  charged  on 
the  real  and  personal  estate  as  a  general  fund, — the 
estate  bdng  insufiSdent,  aiter  paying  the  interest  of 
the  mortgage,  to  satisfy  the  annuity,  and  also  preserve 
to  the  PluntifF  her  dower, — the  provinon  enabling  the 
trustees  to  carry  on  and  man^e  the  farms, — and  the 
power  of  sale  and  of  mortgaging,  are  nil  inconustent 
with  any  allotment  of  dower  to  the  widow  out  of  the 
same  estates,  by  metes  and  bounds.  That  is  the  test 
by  which  the  dispomtion  must  be  tried  in  considering 
the  dum  of  dower  (if).  Directions  to  trustees  to  carry 
on  the  business  of  a  farm,  Butcher  t.  Kemp(e),  and  to 
let  and  mamige  the  estates,  RoadUy  v.  Dixon  (/),  have 
been  expressly  held  sufficient  to  put  the  widow  to  her 
election.  The  same  has  been,  in  some  cases,  distinctly 
held  to  be  the  effect  even  of  a  gift  to  the  widow  of  an 
annuity  charged  on  the  real  estate,  Arnold  t.  Kemp- 
aead{g),  ViUa  Heal  v.  Lord  Galicay  (A);  but  here  all 
these  circomatances  concur.  It  is  not  enough  to  say, 
that  the  powers  of  the  trustees  may  be  ezerdsed  in 
harmony  with  the  assertion  of  the  right  of  the  widow. 
The  question  is,  whether  the  trustees  have  powers 
under  the  vrill  which,  in  th^  extent,  are  inconsistent 


(a)  Binmngliam  v.  Kineam,  Roh.  202. 
2  Scb.  &  Lef.  453.  (e)  6  Hadd.  61. 

(6)  1  Vea.  jnn.  33B.  (/)  3  Rum.  192. 

(e)  4  Bmt.  lOa  iff)  2  Ed«n,  238. 

(<I)  2  Sch.  &  Lef.  US  ;  3        (A)  1  Bro.  C.  C.  20S,  n. 


dear  maoifestation  of  intention  that  dower  Bhali  be 
excluded;  MaU  ▼.  Brain  {a);  Taylor  y.  T^lor(b); 
HaUv.im{e). 


Vice-Chamcellob  : — 

If,  with  reference  to  this  question,  we  coold  stop  «t 
diat  part  of  the  will  at  whicli  the  clause  b^na  tlut 
enables  the  trustees  to  manage  the  ferms,  it  does  not 
appear  to  me,  upon  the  authorities  which  have  been 
produced,  that  the  widow  would  hare  been  pat  to  her 
election.  It  is  not  necessary,  however,  that  I  should 
express  any  opinion  upon  the  effect  of  the  will*  ^»rt 
from  the  prOTisions  with  regard  to  carrying  on  the 
farms,  and  Uie  powers  of  leaong  and  sale.  The  only 
question  is,  whether  the  power  ^ven  by  the  will  to  the 
trustees  to  carry  on  the  farms,  or  otherwise  to  deal 
with  the  property  by  way  of  denuse,  sale,  or  mortgage 
can  be  treated  as  oonsistent  with  the  preservation  of  the 
dower.  If  in  this  caee  I  were  to  dedde  that  the  terms 
of  the  will  do  not  put  the  widow  to  her  election,  my 
deduon  would  not  substantially  be  recondlable  with 
the  cases  of  SGaU  v.  Brain  {d),  or  Boadley  v.  Dixon  (e), 
or  with  the  observations  upon  the  case  of  ViBa  Real  v. 
Lord  Galwey,  which  are  made  by  Lord  Redeadale  in 
his  judgment  in  Birmingham  v.  jKtnoon(/).  If  any 
distinctaon  were  to  be  drawn  between  general  and  dis- 
cretionary, and  more  spedfic  powers  of  management, 
the  law  on  this  subject  would  be  made  more  difScult  ia 
its  application  than  it  already  is.  I  must  declare  that 
Uie  widow  is  bound  to  elect. 

(a)  4  Madd.  119.  (i)  4  Mada.  119. 

?l  ?  ^  *  ^-  ^-  ^-  ^-  (•>  3  »«»■  >«. 

W  1  Dr.  &  War.  91,  (/)  2  Sch.  &  Lef.  444. 


MORRISON  r.  MARTIN.  Jw,t3oa. 

X  HE  will  of  Jdmet  Hannay,  dated  in  1843,  conbuned.  Bequest  of 

afler  aeventl  bequests,  the  following: — "  And  to  the  ^^  ^^  ^^^ 

two  children  of  my  late  nephews,  James  Martin  and  **"  of  the 

T    .  1  1  »        »  tert»tor'» 

Andrew    DougUu,    I    bequeath    100/.   each.        James   nepbem,  A. 

Martin,  the  nephew,  left  three  children,  and  Atidrew  three  cbildren, 

Douglat,  the  other  nephew,  left  two  children.      The  ^ud^'" 

five  children  clmmed  100/.  apiece ;  but  the  residuary  HM,  tbtt  the 

,  ■,-,,,  . ,    ^  fi"  children 

l^atees  contended  that  the  bequest  was  void  lor  im-  who  wen  UTiof 

certainty,  or  that  only  one  sum  of  100/.  was  given  to  *^  ,m  ^Im 

the  children  of  each  of  the  nephews;   or  that,  at  all  ^if^""*" 

events,  only  200^  was  given  among  them.  entUled,  under 

the  beqneit.  t« 
100/.  a  piece. 

Mr.  RomiUy,  for  the  plaiaUfls,  the  executors. 

Mr.  Goldgmid,  for  the  three  children  of  James 
Martin,  and  Mr.  M'Naghteit,  for  the  two  children  of 
Andrew  Dmiglai,  cited  Garvey  v.  IIihhert{a),  Tomkint  v. 
Tomkins{b),  Scott  v.  Fenoul/iett{c),  Stebbii^  v.  Walkey{d), 
Harriaan  v.  Ilarruon(e),  Hare  v.  Cartridge {f),  Lee  v. 
Pain  {g). 

Mr.  HeaUifield,  and  Mr.  TempUUm  Wood,  for  the 
residuary  legatees,  submitted  that,  although  it  was 
clear  the  testator  had  mistaken  the  number  of  the 
children  of  his  two  nephews,  yet  it  was  equally  clear 
that  he  had  expressed  distinctly  the  sums  of  money 

(o)  19  Ves.  12C.  (e)  1  Rom.  &  Mjl.  72. 

(6)  Id.l2C,n.;  3  Atk.  267-         (/)  lOSim.106. 

(e)   1  Cox,  79.  Ig)  4  Hare,  240. 

(rf)  2  Bro.  C.  C.  85, 

vol.  V.  N  N  H.  W. 
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which  he  intended  to  give.  It  was  merely  a  correction 
of  manifest  error  in  a  testator  to  include  the  whole  of  the 
class  which  the  testator  designed  to  comprehend^  when 
he  had  mistaken  the  number  of  which  the  dass  was 
composed;  but  it  was  going  much  farther,  not  only 
to  add  to  the  expressed  number  of  the  legatees,  but 
also  to  increase  the  sum  which  the  testator  had  given 
to  the  dass ;  this  was  a  construction  only  to  be  adopted, 
where,  from  other  circumstances  of  the  case,  it  was 
dear  the  amount  of  legacy  had  been  inserted  by 
mistake,  and  not  in  a  case  like  the  present,  where 
there  was  no  suggestion  of  any  such  mistake. 


Judgment. 


The  Yice-Chancellor  held,  that  all  the  children 
of  James  Martin  and  Andrew  DouglaSy  who  were  living 
at  the  date  of  the  will  and  at  the  death  of  the  testator, 
were  entitled,  under  the  bequest,  to  £100  apiece,  and 
a  declaration  and  decree  for  payment  was  made  ac- 
cordingly. 


DOYLE  V.  MUNTZ.  2»J,  3rd,  ^ 

1  HE  bill  was  filed  by  T.  Doi/le  and  J.  W.  Scrivener,  BiU  osuiut  tho 

on  bebalf  of  themselves,  and  nil  other  the  shnreholdere  of  J^i°"Ji' 

a  certain  company  provisionally  registered,  called  "  The  P"r>  p«>*'; 

Southampton,  Slanckeiter,  and  Oxford  Junction  Railway  tered  bat  not 

Company,"  (except  such  of  the  said  sliarcholdcrs  as  were  farooght  bj  a. 

named  as  Defendants  thereto),  against  the  provisional  Jbe^f^^l^"* 

directors  of  the  company,  complaining  of  an  arrance-  *"  toideri  of 

,  °  °       »crip  of  Mrtain 

ment,  hy  which,  as  tlic  bill  alleged,  the  Defendants  sbsrea  on  which 

had  departed   from  the  objects  of  their  undertaking,  thedeposif^.oa 

and  had  agreed  to  seek  an  act  of  Parliament  conferring  ^1^^^°'^^' 

different  and  more  limited  powers  than  had  been  origin-  other  the  ihwo- 

ally  proposed,  and  also  ultimately  to  effect  an  anialga-  company,  u- 

mation  with   another  company,  colled  "  The  Oxford,  Xta^ios  stat. 

Soulfuunpton,    Gosport,  and  Portsmouth  Railway  Com-  "I  "^^  Jf^ 

pany;"  or  a  sale  of  the  North-Eastern  pnrt  of  the  line  nndertaking 

to  the  latter  company.     The  bill  also  complained,  that  properlj  di- 

the  Defendants  had,  by  improperly  reserving  shares  for  je^j^u^'^j 

themeelves  and  their  friends,  without  paying  the  depo-  ""iiiiig  to 

sits  thereoQ,  and  by  applying  the  deposit  money  paid  on  ■ithiheunonnt 

of  loue*  oco- 
■iaaed  bjr  tbdr 
lUeged  mucondnd,  uid  iIm>  to  have  tfae  depositB  returDetl,  or  tbc  auet:*  tdminiilered 
uid  the  lurplm  dirided.  PlM.  by  one  of  the  Defendants,  that,  before  the  biU  wu  Sled, 
Uie  PtuDtifT  B.  hod  sold  and  Hiigned  to  one  C.  tbe  sbsrea  in  the  bill  raeotioDcd  to  ban 
been  illotted  to  B.,  and  that,  at  the  time  the  bill  nas  tiled,  all  right,  title,  and  intemt  Id 
the  )ud  iharei  were  Ttited  in  C,  and  that  B.  had  at  audi  tiui!  no  interest  therein,— 
•Uowed,  but  owing  to  the  generality  of  the  ivennenta  in  the  plea,  aa  to  ths  tranaaction 
coDitLtating,  or  asaqmed  to  oonititate,  the  alleged  aalc  and  assignment,  the  coata  were 

Bfld,  also,  that  the  bill  cODld  not  be  austaiaed  on  the  suggestion  that  B,,  although  he 
W  parted  with  hia  interest  in  the  ahares,  was  atiU  liable  to  third  persons,  and  therefore 
entitled  to  call  upon  tbe  directors  to  adminiater  tha  useta  of  the  company  in  discharge  of 
ita  liabilities. 

That  the  bill  could  not  be  maintained  on  the  auggealion  that  C.  was  a  party  to  the  suit, 
■>  being  one  of  the  "  other  ahareholdera"  fur  whoae  benefit  it  was  brought,  for  auch 
"  other  ihtnholders"  mnaC  be  not  merely  other  persons,  but  persona  owniog  other  shares 
Qiui  those  held,  or  claimed  to  be  held,  by  the  Flaintiffa  named  on  Che  record. 

That  S.  was  not  in  anch  a  case  suing  as  a  trustpe  for  C,— that  he  wu  not  entitled  to 
>i>e  in  that  character, — and  that  parties  aliened  in  such  cases  to  represent  absent  ahare- 
imlders  must  ba  parties  haiing  the  beneficial  intereit  in  the  abarea  in  respect  of  which 
""IseekreUef. 
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other  shares  in  trafficking  in  scrip,  diminished  the  re- 
sources of  the  company,  and  acquired  unjust  profits  and 
advantages  for  themselves.  The  bill  stated,  that  the 
Plaintiff  Doyle  became  the  allottee  of  twenty,  and  the 
Plaintiff  Scrivener  of  ten  shares,  in  the  Southampton, 
Manchester,  and  Oxford  Company;  that  they  pdd  the 
deposit,  and  signed  the  subscribers'  agreement  and  par- 
liamentary contract,  and  obtained  scrip  certificates  in 
respect  of  such  shares  in  the  following  form : — 


*^No.  194.  Southampton,  Manchester,  and  Osford 
Junction  Railway.  Capital,  £900,000,  in  shares  of 
£20  each;  deposit  £2  2s,  per  share.  Scrip  Certificate, 
5  shares  of  £20  each,  971  to  975.— The  holder  of 
this  Certificate  having  paid  the  deposit  of  £10  lOs., 
and  having  signed  the  Parliamentary  Contract  and 
Subscribers'  Agreement,  will  be  entitled  to  five  shares 
in  the  above  undertaking,  upon  the  Act  of  Parliament 
being  obtained.  (Signed)  B,  Williams,  J.  M^Melhm, 
Directors.  London,  October,  1845.  Entered,  Edmund 
Read,  Secretary." 


The  bill  prayed,  that  the  Defendants  might  be  de- 
creed to  repay  to  the  Plaintiffs  the  amount  of  the 
deposits  which  had  been  paid  by  them,  with  interest; 
or,  if  the  Court  should  be  of  opinion  that  the  deposits 
were  liable  to  be  applied  in  payment  of  any  of  the 
expenses  of  the  undertaking,  that  an  account  of  such 
expenses  might  be  taken,  and  charged  rateably  on 
every  share, — the  Defendants  being  held  to  be  liable 
in  respect  of  all  the  shares  allotted  to  them ;  and  that 
the  Defendants  might  be  decreed  to  return  to  the  Plain- 
tiffs the  residue  of  the  deposits  so  paid  by  them;  or 
that  an  account  might  be  taken  of  the  dealings  and 
transactions  of  the  Defendants  in  relation  to  the  com- 
pany, and    the    Defendants  decreed    to    pay   to   the 
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companj  the  deposits  on  all  shares  reserved  or  al- 
lotted to  them^  and  charged  with  all  losses  occasioned 
by  their  neglect  or  misconduct;  and  that  the  assets 
might  be  applied  in  discharge  of  the  liabilities  of  the 
company,  and  the  surplus  divided  amongst  the  share- 
holders,  including  the  Plaintiffs,  in  proportion  to  their 
respective  shares  and  interests  in  the  undertaking. 
The  bill  also  prayed  an  injunction,  and  receiver. 


1846. 


Statement, 


To  this  bill  one  of  the  Defendants  pleaded,  that,  be- 
fore the  filing  of  the  bill,  the  ten  shares  in  the  company 
in  the  bill  mentioned,  allotted  to  the  Plaintiff  J.  W> 
Scrivener,  and  each  and  every  of  them,  and  all  the 
right,  title,  and  interest  of  the  said  J,  W,  Scrivener  in 
and  to  the  same  shares,  and  each  and  every  of  them, 
had  been,  and  as  the  Defendant  believed,  for  full  and 
valuable  consideration,  paid  to  and  received  by  the  said 
J.  W.  Scrivenery  well  and  effectually  sold,  assigned, 
and  transferred  by  him  to  H,  Healdy  of  &c.,  or  to  some 
other  person,  whose  name  and  address  were  unknown 
to  the  Defendants,  and  by  whom  the  same  were  after- 
wards in  like  manner  sold,  assigned,  and  transferred; 
and  that,  at  the  time  when  the  bill  was  filed,  the  said 
ten  shares,  and  each  and  every  of  them,  and  all  the 
right,  title,  and  interest  in  and  to  the  same,  and  each 
and  every  of  them,  were  and  was,  under  and  by  virtue 
of  such  sale,  assignment,  and  transfer,  or  sales,  assign- 
ments, and  transfers,  well  and  effectually  vested  in  the 
said  H.  Healdf  as  the  purchaser  thereof,  for  full  and 
valuable  consideration;  and  that  the  said  J.  W,  Scrivener 
had  not  at  the  time  when  the  said  bill  was  filed,  nor 
at  any  time  since,  nor  had  then,  any  right,  title,  or 
interest  to  or  in  the  said  ten  shares,  or  any  or  either  of 
them,  or  to  or  in  the  said  company,  or  the  affairs,  con- 
cerns, or  assets  thereof,  in  respect  of  such  shares,  or 
any  or  either  of  them. 
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The  plea  >yas  set  down  for  argument. 


Mr.  Romillyy  Mr.  James  Parhery  and  Mr.  BazalgetUj 
for  the  plea.— If  one  of  two  co-plaintiffs  has  no  interest 
in  the  subject  of  the  suit,  the  bill  cannot  be  sustained. 
The  objection  may  be  raised  by  demurrer :  Page  v. 
Townsend  (a),  Cuff  v.  PlateU  (6),  King  of  Spain  v. 
Machado  (c) ;  or  by  plea :  Makepeace  v.  Haythome{d); 
or  it  may  be  taken  at  the  hearing  of  the  cause:  Cowlegy. 
Cowley  {e).  On  the  question  suggested  in  argument, 
whether  the  shares  were  legally  saleable  or  trans- 
ferable before  complete  registration,  the  cases  of  Kemp- 
son  V.  Saunders(f)  and  Young  v.  Smith{g)  were  cited. 


Mr.  Kenyon  Parker  and  Mr.  Hetheringtony  in  support 
of  the  bill,  argued,  first,  that  the  plea  did  not  sufficiently 
state  the  facts  upon  which  the  conclusion  as  to  the  sale 
and  assignment  was  founded ;  secondly,  that,  assuming 
the  shares  to  have  been  assigned,  still  the  liability  of 
the  Plaintiff  for  the  debts  of  the  company  remained, 
and  he  was  entitled  to  require  the  transactions  to  be 
wound  up ;  thirdly,  that  the  Plaintiff,  if  not  entitled 
on  his  own  behalf,  was  entitled  on  the  behalf  of  HeaH 
to  the  relief  he  sought ;  and  lastly,  that  the  addition  of 
the  Plaintiff  Scrivener  to  the  record  was  no  impedi- 
ment or  objection  to  a  decree  in  favour  of  the  other 
Plaintiff:  Davies  v.   Quarterman  (A). 


July  \Aih.     Vice-Chancellor  : — 

Judgment.         The  Defendants  are  the  provisional  directors  of  a 


(a)  5  Sim.  395. 
(ft)  4  Russ.  242. 
(c)  Id.  225. 
\il)  Id.  244. 


(e)  9  Sim.  299. 
(/)  4  Bing.  5. 
\g)  4  Railw.  Cas.  135. 
Ih)  4  You.  &  Col.  257. 


Oxford  Bwlway  Compaoy,"  aod  the  bill  prays,  amongst        d^!^ 
odier  thinge,  an  account  of  the  asseta  of  the  company,  ■■ 

the  application  of  snch  assets  in  dischai^  of  their         

liabilities,  and  a  divi^on  of  the  earplus  among  the  shar^- 
holders,  including  the  Pluntifls,  in  proportion  to  their 
interests.  For  the  purpose  of  this  plea,  it  will  be  suf- 
ficient to  say  that  the  bill  alleges  that  the  Pl^tiff 
Scrivener,  in  September,  1845,  became  the  allottee  of 
ten  shares  in  the  company, — that  he  paid  the  deposits 
upoD  thoee  shares, — signed  the  subscribers'  agreement 
and  parliamentary  contract,  and  obtuned  scrip;  and  in 
&ct  that  be  became  and  was  a  shareholder  in  the  com- 
pany during  the  several  transactions  which  form  the 
subject  of  complaint  in  the  bill,  and  he  cl^ms  in  the 
bill  to  be  still  a  holder  of  these  ten  shares.  The 
Pluatiif  DoyU  ifi  the  holder  of  twenty  of  such  shares. 
To  this  bill  the  Defendant  William*  has  put  in  a  plea  in 
bar.  The  question  now  before  me  is,  whether  this  plea 
in  bar  is  good  or  not  ?  For  the  purpose  of  trying  its 
anffidency,  I  will  assume  that,  at  the  time  the  bill  was 
Sled,  the  ten  shares,  and  all  right,  title,  *and  interest  in 
and  to  them  by  virtue  of  the  sale  were  well  and  ef- 
fectually vested  in  Heald,  for  valuable  consideration. 
Then  two  qnestions  arise;  first,  did  that  fact,  if  well 
pleaded,  deprive  the  Plaintiff  of  all  right  to  discovery 
and  relief? — that  is,  is  the  plea  good  in  substance;  and 
secondly,  is  it  well  pleaded?  In  considering  the  former 
question,  I  assume  that  the  latter  is  to  be  answered  in 
the  affirmative. 

The  question,  whether  the  plea  is  good  in  substance, 
tnuBt  be  determined  by  the  same  considerations  which 
would  apply  if  Scrivener  were  the  sole  Plaintiff.  If 
D^^le  were  to  die  before  the  hearing,  and  his  represent- 
ative did  not  revive  the  suit,  Scrivener  would  become 
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tho  sole  Plaintiff.  And  if  that  want  of  interest  in 
Scrivener  which  the  plea  suggests,  would  in  that  state 
of  circumstances  disentitle  him,  as  sole  Plaintiff,  from 
obtaining  relief  at  the  hearing,  the^ircumstance  that 
Doyle  is  a  Co-plaintiff  with  him  will  not  alter  the  case. 
The  bill,  if  the  truth  of  the  case  had  appeared  upon  the 
face  of  it,  would,  according  to  the  cases,  have  been  de- 
murrable :  King  of  Spain  v.  Macluido  (a).  Makepeace  r. 
Haythome  (6),  Small  v.  Attwood  (c).  There  is  no  doubt 
that  the  ten  shares  were  assignable  as  between  Scrivener 
and  JleaJd;  and  that  they  were  also  assignable  as  be- 
tween those  parties  on  the  one  side,  and  the  company 
on  the  other,  must,  upon  these  pleadings,  be  assumed. 
There  is  nothing  in  the  bill  to  exclude  it,  and  nothing 
to  make  the  assignment  illegal  in  the  abstract:  Young  v. 
Smith  (d).  Assuming,  then,  that  the  ten  shares  were  as- 
signable, and  that  they  were  well  assigned  to  Heald, — 
what  personal  interest  has  Scrivener  to  enable  him  to 
sustain  the  suit  ?  After  the  assignment,  it  was  for  Heald 
and  not  for  Scrivener  to  determine  whether  the  alleged 
arrangements  between  the  SouthampUniy  Portsmouth,  and 
Gosport  Compdhy,  and  the  Southampton,  Oxford,  and 
Manchester  Company,  were  proper  or  justifiable;  or 
whether  the  acts  which  the  bill  alleges  to  have  been 
done  by  the  provisional  directors,  without  consulting 
the  shareholders,  should  be  adopted  or  rejected.  And 
upon  the  same  hypothesis,  the  manner  in  whidi  the 
provisional  directors  have  dealt  with  the  shares  and  the 
assets  of  the  company  is  a  matter  in  which  Scrivener 
could  have  no  personal  interest,  at  least  so  far  as  those 
acts  of  the  provisional  directors  may  have  merely 
checked  the  prosperity  of  the  concern. 


(a)  4  Russ.  225. 
{b)  Id.  245. 


(c)  See  1  You.  &  Col.  39. 
(cT)  4  Railw.  Cas.  135. 
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But^  then,  on  behalf  of  the  PlamtifiPs  it  was  said,  that, 
although  Scrivenery  as  a  retired  shareholder,  had  no  di- 
rect interest  in  the  prosperity  of  the  concern,  he  had  an 
interest  in  seeing  that  the  assets  were  properly  applied 
towards  the  discharge  of  the  liabilities  for  which  he  had 
made  himself  personally  answerable.  This  argument,  if 
it  were  admitted,  would  strike  out  the  whole  prayer  of 
the  bill  as  it  now  stands,  and  would  convert  the  bill  into 
a  bill  for  indemnity  merely, — ^making  Scrivener  a  suitor 
in  a  character  entirely  different  from  that  in  which  he 
now  appears  upon  the  record.  But  does  the  bill  state 
circumstances  which  shew  that  Scrivener  is  entitled  to 
such  an  indemnity  as  this  argument  suggests,  treating 
the  prayer  of  the  bill  for  the  purpose  of  the  argument 
as  if  it  were  adapted  to  that  object  ?  I  have  read  the 
bill,  and  I  cannot  find  that  such  a  case  is  anywhere 
suggested.  There  is  no  suggestion  of  any  deficiency  of 
assets,  which,  as  between  Scrivener  and  the  other  share- 
holders, might  render  him  liable  to  contribution.  Nor 
is  any  case  stated  from  which  it  is  to  be  inferred  that 
Scrivener  has  made  himself  personally  liable  for  the 
demands  of  strangers  against  the  company,  if  any  such 
exist.  But  a  conclusive  answer  to  the  existence  of  any 
such  supposed  liability  appears  in  the  fact  of  the  assign- 
ment of  Scrivener's  shares  to  Healdy  and  the  absence  of 
any  express  contract  between  them  which  would  entitle 
Scrivener  to  any  such  relief  as  I  suppose  him  to  have 
asked.  A  person  who  sells  his  interest  in  a  concern 
cannot,  without  an  express  contract,  insist  upon  a  right 
to  interfere  in  the  affairs  or  conduct  of  the  concern  afler 
such  sale ;  and  if  such  a  contract  existed  it  was  incum- 
bent upon  Scrivener  to  shew  it.  The  relief  asked  by 
this  bill,  unless  warranted  by  some  special  contract,  is 
in  derogation  of  HeaUVs  right.  My  conclusion,  there- 
fore, as  far  as  relates  to  Scrivener^  is,  that,  if  Scrivener 
has  sold  his  shares  to  Healdy  the  bill  does  not  state  a 
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case  which  shews  that  he  retains  any  personal  interest 
in  the  concern  entitling  him  to  relief  in  this  suit 

But  it  was  said^  that»  inasmuch  as  Scrivener  had 
signed  the  subscribers'  agreement  and  the  parliamentary 
contract,  and  nothing  had  been  done  to  substitute 
Heald  for  him.  Scrivener  remained,  or  should  be  looked 
upon,  as  a  trustee  for  Healdy  and  as  representing  Heald 
upon  the  record  in  that  character.  Without  repeat- 
ing that  Scrivener  is  not  here  suing  in  the  character  of 
trustee,  my  opinion  is,  that  Scrivener  could  not  sustain 
this  suit  in  the  view  of  the  case  which  this  argument 
suggests. 

It  was  then  argued,  that,  this  being  a  bill  filed  on 
behalf  of  the  Plaintiffs,  and  all  other  the  shareholders, 
Healdy  in  respect  of  his  beneficial  interest,  is  included 
in  the  general  description  of  "other  shareholders.'^ 
There  is  an  inaccuracy  of  language  involved  in  this 
argument.  "  Other  shareholders  "  must  mean  holders 
of  shares  other  than  those  held  by  the  Plaintiffs;  and 
that  observation  is  not  one  of  mere  form.  The  Court, 
in  cases  of  this  nature,  permits  a  small  number  of  share- 
holders to  sue  on  behalf  of  themselves  and  others,  as- 
suming that  the  absent  shareholders  are  adequately  re- 
presented by  parties  having  the  same  interest  as  them- 
selves. That  rule  would  not  permit  a  mere  trustee, 
who  has  no  beneficial  interest,  to  represent  the  absent 
shareholders,  and  thereby,  in  fact,  enable  him  to  re- 
present his  own  cestui  que  trust,  who  is  not  before  the 
Court.  If  Heald  be  a  shareholder,  I  see  no  reason  why 
he  should  not  be  in  the  suit,  and  why  the  real  case 
should  not  be  put  upon  the  record. 

It  is  further  said  that  the  objection  resolves  itself  into 
an  objection  for  want  of  parties,  and  that  the  plea,  being 


aiwument  I  do  not  agree  A  plea  of  want  of  parties 
admits  the  title  to  relief,  provided  the  proper  parUea 
are  brought  before  the  Court,  but  it  is  imposuble  to  read 
this  record  as  cont^ing  auch  an  admission.  Can  the 
Court  at  the  hearing  of  the  cause  permit  the  amendment 
of  the  hill  by  introducing  Heald  as  a  party,  whilst  the 
record  asserts  that  Scrivener  is  the  owner  of  the  shares? 
If  so,  will  Heatd  }oia  with  Scrivener  as  FlaintifT,  and  if 
not,  and  he  should  be  made  Defendant,  will  he  adopt  or 
reject  the  acts  of  Scrivener  in  the  suit?  These  que»- 
tions  appear  to  me  moat  material  in  conudering  the 
case.  It  is  not  enough  for  the  PlmntifT  to  shew  that,  by 
means  of  some  alteration  to  be  made  in  the  bill,  and 
of  some  possible  course  to  be  taken,  the  suit  may  be  made 
aviulable-  It  must  be  shewn  that,  according  to  the  case 
made  by  the  bill,  the  Plaintiff  will  necessarily  be  entitled 
to  some  relief,  whatever  course  may  be  taken  by  Heald. 
The  plea  admits  the  allegations  in  the  bill,  but  unless  it 
follows  that  relief  must  be  ^vcn  according  to  such  al- 
li^tions,  notwithstanding  the  assignment  of  the  shares, 
the  plea  will  be  good :  Kemp  v.  Bryor  (a). 

The  question  as  to  the  form  of  the  plea  is  one  of 
greater  difficulty.  I  do  not  refer  to  that  part  of  the 
plea  relating  to  the  as»gnment  upon  which,  standing 
alone,  there  might  be  doubt,  for  that,  I  think,  is 
made  clear  by  what  follows.  It  means  that  there 
has  been  a  sale  or  assignment  directly  from  Scrivefter 
to  some  one  else,  who  has  as^gned  them  to  HeaU,  and 
there  is  a  positive  averment  that  at  the  time  of  filing 
the  bill  Heaid  was  the  owner  of  the  shares.  The 
difficulty  I  have  felt,  aa  to  the  form  of  the  plea,  and 
which   has   not  been   wholly   removed,   is    this, — the 

(o)  7  Ves.  245. 
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statement  of  the  transaction  which  the  Defendant  bbjs 
amounts  to  a  aale  or  assignment  of  the  shares.  It  is 
possible, — although  I  admit  it  ia  scarcely  probable,— 
that  the  Pl^tilF  may  not  know  what  the  traosaction  was 
(if  there  were  one)  upon  which  the  plea  is  founded.  For 
this  reason  I  have  hesitated  much  as  to  the  manner  in 
which  I  should  deal  with  the  plea.  By  the  course 
which  I  shall  take  the  justice  of  the  case  will  be  met, 
and  no  rule  of  law  wUI  be  violated.  I  allow  the  plea, 
giving  the  Fluntiff  leave  to  amend,  and  reserving  the 
costs  of  the  plea  until  the  heating  of  the  causey  or 
further  order. 


CAMPBELL  V.  THE  LONDON  &  BRIGHTON     Wth  Jufy, 
BAILWAY  COMPANY.  nrt&f 

A.T  n  half-yearly  meeting  of  the  London  anil  Brighton  a  nilnj  eont- 

RaUway  Company,  holden  on  the  20th  of  January,  1842,  ^^i'^ 

it  waa   resolved,  "  That  the  directore  be  empowered  P'  "onej  upon 

to  r^se  a  sum  not  exceeding  300,000/.  by  an  iseue  of  able  it  Um  end 

loao-notes,  under  the  eeal  of  the  company,  payable  at  beari^^bur««t 

the  end  of  5  years,  bearing  interest  in  the  meantime  at  J^th^^^^"** 

the  rate  of  51.  per  cent,  per  annum,  with  an  option  to  the  '*■"'•  ^'^  "> 
,    , ,  „       ,  ,  ...       option  to  tlw 

holders  oi  such  notes  to  convert  them  at  the  expiration  holden  to  cod- 

of  not  more  tlian  three  years  into  quarter  eliares  of  ibeeiniration 

this  company,  at  lOi   per  quarter   share,  under  the  J*^t^f!^*^' 

powers  of  an  act  to  be  obt^ned  for  that  purpose,  for  the  eompui]>, 
'  '^     '  ktaecrtUD 

rate  pir  tban, 
under  the  powen  of  an  act  of  Firliament,  to  be  applied  for  ai  early  u  pouiblej  uid 
the  eompanjr  adfertiied  for  tenden  accordinglj, — one  half  of  the  loan  to  be  paid  to  the 
compasf  when  the  tenden  ihould  be  accepted  [Fcbmiry,  1B12),  one  quarter  on  or  before 
the  15th  of  April,  and  the  other  qoarter  on  or  before  the  lath  of  Julj  foUowmg.  The 
loan  waa  made  bj  Tirioni  persoiu,  to  whom,  on  the  payment  of  Ihe  lait  initalment  (Juljr, 
1^2),  loan-note*  were  deliTered,  promiajng  to  pay  the  lama  eipreiaed  therdo  on  the  15th 
of  Pebmary,  1S47,  with  an  indonement  thereon  referring  (othe  reaulation,  and  intimating 
that  Id  pormance  thereof  application  was  intended  to  be  made  to  Parliament  far  an  act. 
nnder  the  terma  of  which  the  bearer  would  be  entitled,  on  the  ISth  of  February,  IR45, 
proTided  prerioaa  notice  wai  given,  to  concert  the  laan-notei  into  Bbar«>,  at  the  price 
menlioDed  in  the  reaolntion.  An  act  wai  afterwardi  obtained,  enabling  the  company,  for 
the  pnrpoaei  therein  menlioaed.  to  iaane  new  (hares  of  aneh  amount,  and  to  be  appro- 

Erialed  and  diipoied  of  in  aoch  manner,  for  mch  piicet,  and  bjr  inch  waja  and  means,  ai 
J  the  order  of  a  meeting  of  the  company  ahould  be  determined.  By  a  meeting  of  the 
company,  tabsequently  held,  ll  waa  reaolred,  that  Ihe  new  aharei  authorized  by  the  act 
ahoud  be  raised  and  allotted  to  and  amongat  the  hoUer*  of  toan.nota,  in  Ihe  manner 
and  upon  the  term*  directed  by  the  act. 

Htli,  that  the  effect  of  the  act,  and  the  sDbKqnent  reaolntion  of  the  company,  waa 
not  to  allot  the  new  tharea  amongat  all  the  loan-note  bolder*  unconditionally,  but  only 
aa  Ibey  had  acquired  a  right  to  inch  allotment  by  *irtae  of  their  antecedent  contract. 

That  the  term  of  Gts  yean,  at  the  end  of  which  the  notra  were  to  be  paid  off,  miul  be 
reckoned  from  February,  I B42,  when  the  fint  inatalment  of  the  loan  waa  adianced  ;  and 
that  the  three  yeara,  during  which  the  holdera  were  to  haie  the  option  of  coniertiog  the 
note*  into  aharea,  moat  be  reckoned  from  the  aame  time. 

Th 
theta 

Tbnt  the  indoraement  on  the  loan-notea  did  not  enlarge  the  time  of  the  option  by  con- 
tjnning  it  nntU  limited  by  an  act  of  Parliament  or  olherniae  ;~^ut  whether  the  company 
had  power  to  reatrict  the  option,  hy  requiring  notice  brfort  the  15th  of  February,  !fll5, 
(the  end  of  the  three  yeaia),  or  whether  the  loan-note  holden  accepting  the  notea  with 
the  indonement  eipreaaing  that  nwtriction,  without  objection  or  proteet,  would  Iw  bound 
tberebj— {«ar#. 
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1846.         which  application  will  be  made  to  Parliament  at  the 

Campbbll     earliest  possible  period, — the  present   shareholders  to 

^'  have  the  preference  of  tenderinff  for  such  loan-notes, 

London  and  ,-,,  ,  ,  in         i,,i-i 

B&ioHTON  and  such  tenders  to  be  made  on  or  before  the  1 1th  day 
AiLWAY  .  ^^  February  next,  when  the  allotment  will  take  place; 
Staiemeni.  q^q  Yxelf  of  the  amount  tendered,  to  be  then  paid; 
one  quarter  of  the  amount  tendered,  to  be  paid  on 
or  before  the  15th  of  April;  the  remaining  quarter 
on  or  before  the  15  th  of  July  next^  and  interest  to 
commence  from  the  time  of  the  respective  payments; 
it  being  distinctly  understood,  that  the  directors  are 
never  to  call  for  the  remaining  5L  on  the  shares  of  the 
company,  provided  the  above  sum  of  300,000i  be 
raised  by  the  means  proposed.'* 

On  the  21st  of  January,  1842,  the  solicitors  of  the 
company  caused  the  following  advertisement  to  be 
published  in  the  newspapers : — "  London  and  Brighton 
Kailway  Company. — Tenders  for  shares. — The  direc- 
tors of  this  company  are  prepared,  pursuant  to  a  reso- 
lution passed  at  a  general  and  special  meeting  of  their 
proprietors  held  at  the  London  Tavern^  the  20th  day  of 
January  instant,  empowering  them  to  raise  300,0002. 
in  loan-notes,  under  the  seal  of  the  company,  payable  at 
the  end  of  five  years,  bearing  interest  in  the  meantime 
at  5/.  per  cent,  per  annum,  payable  half-yearly,  with 
an  option  to  the  holders  of  such  notes  to  convert  them 
at  the  expiration  of  three  years  into  quarter  shares  of 
the  company,  at  10/,  per  quarter,  under  the  powers 
of  an  act  to  be  obtained  for  that  purpose,  for  which 
application  will  be  made  to  Parliament  at  the  earliest 
possible  period,  and  in  the  allotment  of  which  notes  the 
proprietors  are  to  have  the  preference,  to  receive  tenders 
for  loans.  The  tenders  are  to  express  the  sums  proposed 
to  be  lent,  to  be  addressed  to  the  board  of  directors  at 
the  company's  office.  No.  1 0,  Angel  Courts  Throgmorton 


of  February.     One  half  the  amount  to  be  p^d  on  the     p,^' 
allotment.    One  quarter  on  the  15th  day  of  April  next,  •■ 

1,  .,  ,  ,,  n-ri  1        hOVnOtl  AND 

and  the  remainder  on  the  loth  day  of  July  next,  and     BBtsanv 
interest  'a  to  CMomeoce  from  the  time  of  the  respective      *""*"     " 
payments.  By  order  of  the  Board  of  Directors.  (Signed)      ^t*^f»i- 
Swe^  SxttoH,  Ewent,  and  Ommatmey.    London,  21et 
Jannaiy,  1642." 

Tenders  were  received,  and  notes  were  issued  for 
the  nniney  lent,  to  the  amount  of  300,000/.  The 
Plaintiffs,  among  others,  lent  to  the  company  several 
aoms  of  money,  and  paid  one  half,  according  to  the 
terms  of  the  resolution,  in  February,  1842,  one  fourth 
on  the  15th  of  April,  1842,  and  one  other  fourth  on 
the  15th  of  July,  1842.  On  the  payment  of  the  last 
instalment  the  loan-notes  were  delivered  to  the  Plain- 
tafis,  for  the  sums  which  they  had  respectively  lent  to 
the  company.  The  notes  were  in  the  following  form: — 
"  London  and  Brighton  Railway  Company,  £,  .  On 
die  15th  day  of  February,  1847,  the  London  and 
Brighton  Railway  Company  promise  to  pay  the  bearer 
hereof,  at  Messrs.  Smitht,  Payne,  and  Smiths,  LoaAard 
Street,  £,  for  value  received,  and  that,  till  the  said 
sum  becomes  ^yable,  interest  at  the  rate  of  51.  per  cent, 
per  annum  shall  be  paid  half-yearly,  at  the  respective 
dates  of  15th  August  and  15th  February.  As  witness 
their  corporate  seaL  Sealed  by  order  of  the  Board  of 
Directors.  ,  Secretary."  And  a  memorandum,  in- 
dorsed upon  the  notes,  was  as  follows : — "  In  pursuance 
of  a  resolution  of  the  general  meeting  held  at  the 
London  Tavern,  Bishoptffale  Street,  London,  on  the  20th 
day  of  January,  1842,  application  is  intended  to  be 
made  to  Parliament  for  an  act,  under  the  terms  of 
which  the  bearer  will  be  eatilled,  on  the  15th  day  of 
February,  1845,  provided  previous  notice  be  given,  to 


C*«MLL     P»°y  a*  ^10  each." 

Bbiohtok  Od  the  Slat  of  May,  1843,  an  act  "to  enable  the 
"  £t>W(?n  and  ^n^AfonRulwa;  Company  to  raise  a  further 

SMtmtnl.  gyjjj  (jf  money,  and  for  altering  and  amending  the  act 
relating  to  such  railway,"  received  the  royal  assent  It 
was  thereby  enacted  (a.  2),  that  it  should  be  lawful  for  the 
company,  from  time  to  time,  "  by  an  order  of  any  general 
or  spedal  general  meeting  of  the  eud  oompany,  to  raise 
by  contribution  among  themselves,  or  by  the  admission 
of  other  persona  as  subscribers  to  the  sud  undertaking, 
or  in  port  by  eacli  of  those  means,  such  sums  of  money 
as  they  shall  from  time  to  time  think  expedient,  not 
exceeding  in  the  whole  the  sum  of  225,00021,  in  addition 
to  the  monies  authorised  to  be  raised  by  the  act"  there- 
inbefore recited.  And  it  was  also  enacted  (s.  3),  "that 
for  the  purpose  aforesaid  it  should  be  lawful  for  the 
company  to  issue  such  and  so  many  distinct  and  in- 
tegral shares,  of  such  amount,  and  to  be  appropriated 
and  disposed  of  in  such  manner,  for  such  prices,  and  by 
such  ways  and  means,  as  by  the  order  of  any  such 
meeting  should  be  determined." 

In  pursuance  of  a  public  notice  calling  a  meeting  of 
the  company,  for  the  purpose  (among  others)  of  con- 
sidering and  determining  as  to  the  raising  money,  and 
the  mode  and  manner  of  issuing  shares  in  pursuance 
of  the  Bfud  act  of  Parliament,  passed  as  aforesaid,  in 
connexion  with  the  resolution  of  the  general  meetmg 
of  the  20lh  of  January,  1842,  a  special  general  meeting 
of  the  company  was  held  on  the  9th  of  January,  1845, 
at  which  it  was  resolved  as  follows : — "  That  the  shares, 
authorised  under  and  by  virtue  of  the  act  of  the  6  &  ^ 
Vict,  c  27,  be,  and  the  same  are  hereby  ordered  to  be, 
rmsed  and  allotted  to  and  amongst  the  holders  of  lo^* 


Buch   act,   with    liberty,   however,  t»   the  holclers  of     CAwemL 

such  loan-notee  to  accept  integral  ehares  of  50/.  in  lieu    .       '- 

'^  °  London  anr 

of  quarter  ehares  of  12/.  10a.,  asonginally  propoaed.  Bkiohtdn 

Railway  Co. 

The  company,  soon  af^rwnrda,  issued  ehares  to  the  Sl*t*mt^. 
holders  of  the  loan-notes,  who,  on  or  before  the  15th  of 
February,  1845,  gave  notice  of  their  desire  to  become 
shareholders  in  respect  thereof,  aA«r  the  rate  of  one  share 
of  50/.  for  every  sum  of  40/.,  for  which  the  notes  were 
holden.  The  Plaintiffs  did  not  give  such  notice  until 
some  time,  aflcr  the  15th  of  February,  1845,  and  before 
the  end  of  June,  1645.  On  the  9th  of  January,  1845, 
die  50/.  shares  of  the  company  were  worth  in  the 
maitet  51/.  5s.,  and  on  the  15th  of  February,  57/.  10«., 
and  the  shores  ^Urwards  rose  considerably  in  value. 
The  Plaintiff  applied  for  shares,  in  lieu  of  their  loan- 
notes,  but  the  company  refused  to  issue  to  them  such 


The  Plaintiff  then  filed  their  bill  agiuuBt  the  com- 
pany on  behalf  of  themselves  and  all  other  the  holders 
of  loan-notes  of  the  company  "entitled  to  have  shares 
ID  the  joint>-8tock  of  the  company  issued  to  them  in 
exchange  for  such  loan-noteS|  and  to  whom  such  shares 
had  not  been  issued,"  praying  a  specific  performance 
by  the  Defendants  of  the  ^reement  made  by  the 
company  with  the  PLuntifls,  and  the  other  holders  of 
loan-notes,  by  entering  in  the  books  of  the  company 
as  holders  of  shares  in  the  joint-stock  of  the  company, 
ajler  the  rate  of  one  share  of  50/.  for  every  40/.,  or 
of  one  share  of  I2i  10«.  for  every  10/.,  for  which  the 
Pluutiffi  and  such  otiier  persons  held  loan-notes ;  and 
that  the  company  might  be  ordered  to  deliver  cer- 
tificates of  shares  accordingly,  upon  the  delivering  up 
of  the  loan-notes.     The  bill  also  prayed  an  injunction 


auUionsed  by  the  stud  act  to  be  created,  except  to  the 
PlaiatJSs  and  the  other  holders  of  loan-notes. 


Mr.  Bfthell,  Mr.  tVood,  and  Mr.   Goldsmid  for  the 
Flfuntifls. 


The  FUintifiB  have  a  statutory  right  to  exchange 
their  losn-ootes  for  shares.  The  contract,  upon  which 
they  leot  their  money,  was,  that  the  terms,  upon  whidi 
the  exchange  was  to  be  made,  should  be  defined  hj  act 
of  Parliament.  An  act  of  Parliament  was  passed, 
which  enabled  the  company  to  create  other  shares  bj 
the  admissioa  of  other  persons  as  subscribers  to  tiie 
undertaking,  but  did  not  spedfy  the  conditions  upon 
which  the  cooTcrmon  of  the  loan-notes  was  to  be 
effected,  referring  the  manner  of  ^proprialion  and  dis- 
position of  the  new  shares  to  the  determination  of  any 
general  or  special  general  meeting  of  the  compony- 
The  meeting  was  accordingly  held  in  January,  1845, 
and  by  that  meeting  it  was  resolved,  that  the  nev 
shares  should  be  raised  and  allotted  to  and  amooget 
the  holders  of  the  loan-notes.  The  appropriation  was 
therefore  absolute  and  unconditiooaL  The  resolalioD 
must  be  read  as  if  incorporated  in  the  act, — as  an  ap- 
pointment IB  read,  as  if  forming  part  of  the  instrunient 
creating  the  power.  The  resolution  indeed  adds,  that 
the  allotment  ia  to  be  "in  the  manner  and  upon  the 
terms  directed  by  the  act,"  bnt  this  addition  is  futile, 
for  the  manner  and  terms  are  by  the  act  left  to  the 
meeting  to  determine.  The  conclusion,  therefor^  ne- 
cessarily is,  that  the  appropriation  of  the  shares  is 
directed  to  be  made  amongst  all  the  holders  of  the 
loan-notes  willing  to  accept  them  in  exchange  for  their 
notes,  until  the  time  fixed  for  payment  of  those  notes, 


of  the  company  would  tberdore  be  ttiis — tbtj  were  bound 
hj  theji  contract  with  the  lenders  of  tlie  money  to  pay 
them  interest  at  51.  per  cent.,  and  on  the  I5th  of  Feb- 
ruary, 1847,  the  principal,  bat  the  holders  of  the  loan- 
notes  had  in  the  meantime,  by  their  contract,  and  by 
the  operation  of  the  statute,  an  option  to  exchange  their 
□otea  for  shares  in  the  company. 


Buaaroit 

R4U.WAT  Co. 


Treating  the  right  of  the  holden  of  notes  as 
foooded  upon  the  contract  alone,  and  not  affect«d 
by  the  statute,  it  is  equally  plain  that  the  Fluntiffi 
are  entitied  to  require  Uie  exchange.  The  contract 
most  be  found  in  the  resolution,  and  advertisement 
of  January,  1842.  The  time  to  be  allowed  for  the 
conversion  of  the  notes  ia,  according  to  thoM  docu- 
ments, three  years  and  do  more.  Upon  that  condition 
the  money  was  lent.  What  ia  to  be  converted  at 
the  end  of  three  years?  The  loan-notes.  Three 
years  from  what  time  ?  From  the  time  of  the  making 
and  delivery  of  the  loan-notes, — not  from  a  time  at 
which  the  loan-notes,  the  things  to  be  converted, 
had  no  existence.  The  loan-notes  were  made  and 
delivered  to  the  holders  on  the  15th  of  July,  1842,  and 
consequentiy  the  time  for  conversion  was  on  or  before 
the  15th  of  July,  1845,  and  before  that  time  the  Plain- 
tifia  had  demanded  the  exchange.  Even  supposing  the 
words  "at  the  expiration  of  three  years"  should  be 
read  three  years  from  the  time  of  Uie  allotment  of  the 
loan,  and  payment  of  the  first  inetalment  in  February, 
1842,  still  there  must  be  a  reasonable  time  allowed 
after  the  expiration  of  the  three  years  for  the  exer^se 
of  the  option.  The  three  years  would  expire  at  twelve 
o'clock  at  midnight.  Does  the  company  inust  upon  a 
construction  bo  strict  ae  this, — that  the  application  for 
the  exchange  is  to  be  ineffectual,  if  not  made  at  the 
oo  2 


CAHrBBu.     *^®  language  of  the  cootract  cannot  be  supported.   The 
«.  Court  will  coufflder  what  is  a  reasonable  time  to  be 

BBionroN     allowed  fur  giving  effect  to  the  Option  which  the  PIud- 
tiffs  purchased  by  their  contract. 


Railwat  Co. 


The  only  question  then  is,  whether  the  company 
can  be  allowed  to  introduce  into  the  case  the  ioclone- 
ment  on  the  loan-not«,  as  a  ground,  either  for  de- 
priving the  PUintiffs  of  the  benefit  of  the  statnt^ 
or  for  varying  the  contract  upon  which  th^  money 
was  lent  ?  The  indorsement  cannot  be  said  to  be  a 
part  of  the  contract,  for  it  was  not  seen  by  the 
lenders  of  the  money  until  they  bad  pud  the  last  in- 
stalment. It  is  impoeuble,  therefore,  that  the  indorse- 
ment can  in  any  respect  vary  the  contract,  or  render 
it  more  strict  as  against  the  lenders,  av  abridge  that 
option  which  they  previously  had.  But  the  company 
may  say,  the  indorsement  is  a  notice  in  which  the 
holders  of  the  notes  acquiesced.  Of  what,  then,  is  it 
a  notice  P  It  is  a  notice  that  the  company  intended 
to  apply  for  an  act  of  Parliament  contiuning  certain 
provisions  or  powers.  If  those  powers  or  provision* 
were  dercgatory  to  the  right  of  the  note-holderB,  the 
notice  would  be  proper,  as  ^ving  them  an  oppoi- 
tunity  of  appearing  before  Parliament  to  oppose  the 
intended  enactments.  The  notice  was,  that  the  act, 
to  be  applied  for,  would  entitle  the  bearer  of  the  note 
to  convert  it  into  quarter  shares  on  the  Idth  of  Feb- 
ruary, 1845,  if  previous  notice  were  pven.  It  did 
not  intimate  that,  without  previous  notice,  he  vonld 
not  be  entitled  to  require  the  conversion,  or  that 
previous  notice  was  absolutely  essentiaL  "What  reason 
had  the  holder  to  suppose  that  the  right  which  he  had 
already  acquired  to  a  three  years'  option,  was  not  to  be 
preserved  to  him?  The  most  conduave  answer,  how- 
ever, is  that  the  company  did  not  f^ply  for — or  if  th^ 


Bbiqhtoh 
Railway  Co. 


notice  intimated.  At  the  utmost  the  notice  only  re-  CuilrMj. 
ferred  the  note-holder  to  the  act,  and  the  act,  when  it 
was  obtainedt  did  not  cany  out  any  design,  (if  such 
deogn  there  were),  to  abridge  the  time  of  option.  The 
act,  as  in«sted  in  the  first  part  of  the  argument,  left 
the  matter  to  a  future  general  meeting,  and  the  meet- 
ing directed  the  allotment  to  be  absolute  and  uncondi- 
lacmal.  The  indorsement,  therefore,  as  an  intimation 
of  an  intentbn  which  the  company  had  no  power  to 
accomplish,  was  idle,  and  not  being  attempted  to  be 
acted  upon,  was  and  is  wholly  inoperative. 

Sir  FUzroy  KeOy,  Mr.  RomiUy,  and  Mr.  Adam*,  for 
the  Company.  Mr.  fVray  for  the  Chairman  and  De- 
puty Cbiurman  of  the  Company,  who  were  also  made 
Defendants.  The  arguments  for  the  Defendants  will 
suffidently  appear  in  the  grounds  of  the  judgment 


Vice-chancellor: —  Not.  l\th. 

The  Phuntifffl  and  other  persona  on  whose  behalf  the  '•"'iP"*'- 
bill  is  filed  are  the  holders  of  loan-notes  of  the  London 
and  Br^hton  Railway  Company.  The  right  of  the 
Fluntiffi  to  be  paid  the  amount  due  upon  the  notes  of 
which  they  are  bidders  is  admitted,  bnt  the  Flaintifis 
claim  to  be  entitled  to  have  shares  in  the  joint-stock 
of  the  company  issued  to  them  in  exchange  for  the 
loan-notes,  and  this  clum  is  resisted  by  the  company. 
That  the  Plaintiffs  would  have  been  entitled  so  to  con- 
vert their  loan-notes  into  shares,  up  to  and  on  the  15th 
of  February,  1845,  is  admitted  by  the  company;  but 
the  company  contends  that,  in  order  to  entitle  tliem  so 
to  do,  it  was  necessary  that  the  Plaintiff  should  have 
given  notice  of  thdr  intention  on  or  before  the  15th  of 


etatement  of  the  transaction  which  the  Defendant  sap 
amounta  to  a  sale  or  assignment  of  the  shares.  It  b 
possible, — although  I  admit  it  is  scarcely  probable, — 
that  the  Plaintiff  may  not  know  what  the  transactioii  waa 
(if  there  were  one)  upon  which  the  plea  is  founded.  For 
this  reason  I  have  hesitated  much  aa  to  the  manner  in 
which  I  should  deal  with  the  plea.  By  the  coiine 
which  I  shall  take  the  justice  of  the  case  will  be  met, 
and  no  rule  of  law  will  be  violated.  I  allow  the  plea, 
giving  the  Pl^utiff  leave  to  amend,  and  reserving  the 
costs  of  the  plea  until  the  hearing  of  the  cause,  or 
further  order. 
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not  notice  of  the  resolution  of  the  9th  of  January,  1845,        1846. 
before  the  15th  of  January,  1845.     I  notice  this  at  the     Campbell 
outset,  because  some  observations  were  made  at  the    ,       ^* 

London  and 

bar  to  which  this  state  of  the  pleadings  would  prevent      Brighton 
me  from  giving  effect  if  I  felt  the  force  of  them.  

At  the  close  of  the  argument  I  stated  my  opinion 
upon  two  points  in  the  case: — ^first,  that  if,  by  the 
contract  between  the  company  and  the  holders  of  the 
loan-notes,  it  time  were  fixed  within  which  the  holders 
of  loan-notes  intending  to  convert  them  into  shares 
should  give  notice  of  such  intention,  such  time  would 
(fi'om  the  nature  of  the  property  in  question)  be  of  the 
essence  of  the  contract ;  and,  secondly,  that  the  allot- 
ment of  shares  to  the  holders  of  loan-notes  by  the 
resolution  of  the  9th  of  January,  1845,  must  be  taken 
to  have  been  an  allotment  in  pursuance  of  the  ante- 
cedent contract  between  the  holders  i^nd  the  company, 
eonfirming  by  performance,  but  not  altering  (except  by 
an  option  not  affecting  the  question  in  the  cause),  the 
existing  rights  of  the  holders  of  loan-notes. 

I  proceed,  therefore,  to  inquire  what  those  rights 
were,  and  the  answer  to  this  inquiry  must  be  formed 
on  the  effect  to  be  given  to  the  resolution  of  the  20th 
of  January,  1842;  the  advertisement  of  the  21st  of 
January,  1842;  the  loan-notes  issued  on  the  15th  of 
July,  1842 ;  the  statute  6  Vict  c.  27,  passed  on  the 
31st  of  May,  1843;  the  resolution  of  the  9th  of  Jan- 
uary, 1845 ;  and  the  acts  of  the  parties  under  the  same. 

The  question  I  shall  first  advert  to  is  this: — Was 
any  and  what  time  fixed  by  the  contract  between  the 
company  and  the  loan-note  holders,  by  or  within  which 
the  loan-note  holders,  desiring  to  convert  their  loan-notes 
into  shares,  were  bound  to  give  notice  of  such  desire  ? 


CAHraul     ^^^  mentioned  above,  so  far  as  they  were  materiaL] 


E&ILWAI  Co. 


Now,  taking  the  resolution  of  the  20th  of  Jannary, 
1842,  and  the  advertisement  together,  (npon  the  credit 
of  which  the  FUintifia  say  they  advanced  thor  money), 
my  opinion  is,  that  the  five  years  mentioned  in  both 
these  documents  would  expire  at  the  end  of  five  jean 
from  the  date  of  the  first  instalment, — that  is,  on  the 
15th  of  February,  1847.  It  appears  to  me  to  be 
manifest,  upon  these  documents  alone,  that  the  relatitn 
of  debtor  and  creditor  was  to  terminate  at  the  expira- 
tion  of  five  years  from  its  commencement;  and  that, 
by  the  very  terms  of  both  the  resolutions  and  adver- 
tisement, every  creditor  who  paid  an  inslAlment  on  the 
15th  of  February,  1847,  became,  when  he  had  pud  the 
remaning  inatalmeata,  entiUed  to  claim  a  loan^ote, 
under  the  seal  of  the  company,  payable  at  the  end  of 
five  years  from  the  15th  of  February,  1842.  It  is 
true,  the  loim  in  each  case,  though  contracted  for  as 
from  the  15th  of  February,  1842,  was  not  complete 
until  the  third  instalment  was  ptud,  on  the  15th  of 
July,  1842,  but  the  relation  of  debtor  and  creditor 
commenced  on  the  15th  of  February  preceding;  and 
the  repayment  of  the  advance  then  made  was  not,  as 
I  read  the  resolution  and  advertisement,  to  be  postponed 
beyond  five  years.  And  if  I  am  right  in  saying  the 
creditor  was  entiUed  to  have  that  first  advance  repaid 
him  at  the  expiration  of  five  years  from  the  time  of  its 
being  made,  the  circumstance  that  the  rest  of  the  loan 
was  payable  by  instalments  can  make  no  diference; 
for  unquestionably  the  whole  loan  in  such  case  was  to 
be  repud  at  one  time. 

If,  however,  a  doubt  cotdd  exist  upon  this, — so  far 
as  the  resolution  and  advertisement  are  r^iarded,—!* 
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would  be  removed  by  the  loan-notes  themselves.     On        i846. 
the  16th  of  July,  1842,  the  parties  making  the  advance     campbbll 
became  entitled  to  and  claimed  the  loan-notes ;  and  the    ,      ^• 

London  and 

loan-notes  were  accordmgly  made  and  delivered  to  the      Brighton 

parties  entitled,  payable  on  the  16th  of  February,  1847,  

with  interest  half-yearly,  on  the  15  th  of  August  and  •^«^^»»«^« 
the  16th  of  February  in  each  year.  These  notes  have 
since  been  acted  upon,  and  are  as  much  the  acts  of  the 
payees  as  of  the  makers ;  and  as  no  objection  is  made 
to  or  respecting  them,  on  the  ground  of  mistake  or 
otherwise,  the  16th  of  February,  1847,  is  conclusively 
fixed,  for  the  purposes  of  this  suit,  as  the  expiration 
of  the  five  years  mentioned  in  the  resolution  and  ad- 
vertisement of  January,  1842,  for  payment  of  the  loan- 
notes.  Now,  if  the  16th  of  February,  1847,  be  the 
expiration  of  the  five  years  mentioned  in  the  resolu- 
tion and  advertisement  of  January,  1842,  the  15th  of 
February,  1845,  must  be  the  expiration  of  the  three 
years  mentioned  in  the  same  documents. 

The  next  question  is,  whether  it  was  necessary  that 
the  holders  of  loan-notes  should,  on  or  before  the  15th 
of  February,  1845,  have  given  the  notice  insisted  upon 
by  the  directors,  and  whether  their  omission  so  to  do 
has  precluded  them  from  successfully  claiming  shares 
in  the  company  in  exchange  for  their  loan-notes. 

The  resolution  of  the  20th  of  January,  1842,  pro- 
posed to  give  an  option  to  convert  the  loan-notes  into 
shares,  ''at  the  expiration  of  not  more  than  three 
years," — that  is,  not  after  the  15th  of  February,  1845. 
But  nothing  is  said  in  terras  about  notice.  The  reso- 
lution says  only  that  the  conversion  is  not  to  be  after 
the  16th  of  February,  1845.  The  advertisement,  re- 
ferring in  terms  to  the  resolution  of  the  preceding  day, 
states  the  option  to  be  exercisable  ''  at  the  expiration 


the  time  spedfied  in  the  resolution ;  and  if  the  case 
depended  wholly  upon  the  resolution  and  adTertisement, 
I  confeas  I  do  not  see  what  there  is  to  praolude  the 
company  from  contending,  with  effect,  that  the  time 
for  convermon  was  gone,  at  the  latest,  on  tita  night  of 
the  15th  of  Februaiy,  1845.  Has,  then,  anything 
happened  to  alter  this  case  P 

The  transacUon  next  in  order  was  the  making  and 
delivery  of  the  loan-notes,  which,  so  &r  as  ia  expressed 
on  tiieir  Saee,  are  not  objected  to.  Now  the  indorse- 
ment on  these  notes,  abont  which  so  much  iras  sud, 
does  not  alter  the  contract,  as  to  the  time  for  the  oon- 
versioQ  or  otherwise,  except  that  it  may  be  asdd,  that 
under  the  resolution  and  advertisemeDt  the  oonveinoa 
might  have  been  made  on  the  15th  of  Febmary,  1845, 
without  any  "  previous  notice ;"  whereas  the  indorse- 
ment requires  notice  on  the  14th  of- Febmary,  at  latest. 
And  if  the  question  in  this  cause  had  been,  whether  a 
dium,  on  the  15th  of  February,  to  have  the  notes 
exchanged  for  shures  bad  been  reoated  upon  the  groaad 
only  that  do  notice  was  given  before  that  day,  I  will 
not  say  what  in  my  opinion  the  proper  deoiaon  would 
have  been.  But  no  such  question  has  arisen.  On  the 
contrary,  the  bill  alleges,  and  the  answer  admits,  that 
all  persons  who  clumed  on  the  15th  of  February,  1845, 
had  their  claims  allowed.  The  Flidntiflfe,  however, 
made  no  claim  until  June,  1845 ;  and  the  case  made 
by  the  bill  is,  that  -the  Flaintifis  omitted  to  give  notice 
because  they  were  ignorant  ^t  any  notice  was  re- 
quired, and  that,  if  they  had  been  aware  that  notice 
was  required,  they  would,  to  avoid  dispute,  have  ^ven 
notice.  And  the  Pluntiffs,  as  a  further  excuse  for  not 
making  their  claim  on  or  before  the  15th  of  February, 
say,  that  the  indorsement  on  the  notes  promised  the 
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holders  that  an  act  of  Parliament  should  be  applied  for, 
under  the  tenns  of  .which  the  holders  of  notes  would 
be  entitled  to  conyert  them  into  shares ;  and  it  is  said, 
that,  until  such  an  act  was  obtained,  the  holders  of  notes 
were  justified  in  supposing  that  they  would  not  be  de- 
prived of  their  option  to  make  the  exchange. 


1846. 

Campbell 

V, 

London  and 

Briobton 

Railway  Co. 

Judgment, 


I  cannot  yield  to  these  suggestions,  nor  to  the  argu- 
ments which  have  been  founded  upon  them,  as  sufficient 
grounds  for  giving  the  Plaintiffs  relief,  to  which  in  my 
judgment  they  would  not  otherwise  be  entitled.  Omit- 
ting the  suggestion  respecting  the  act  of  Parliament, 
the  case  is  simply  this, — ^that  the  creditors  of  the  com- 
pany being  (by  that  which  the  Plaintiffs  say  was  their 
contract)  entitled  to  an  option  to  convert  the  loan-notes, 
which  were  to  be  given  them,  into  shares,  not  later 
than  the  15th  of  February,  1845, — pay  their  last  in- 
stalment, upon  which  their  right  to  the  loan-notes 
becomes  complete,  in  July,  1845,  and  accept  the  loan- 
notes,  by  which  the  makers,  not  altering  the  time  for 
the  conTersion,  state  that  one  day's  notice  will  be  re- 
quired. I  will  not  now  express  any  opinion  whether, 
if  the  payees  had  objected  to,  or  protested  against  the 
indorsement,  so  far  as  regards  the  notice,  they  could 
have  maintained  a  claim  to  have  notes  ^ven  them 
without  such  indorsement.  They  did  not, — (and  it  is  ob- 
vious that  the  point  was  not  worth  contending  for), — ^they 
did  not  object  to  or  protest  against  the  indorsement: 
they  accepted  the  notes  without  objection,  and  have 
since  treated  them  as  valid  instruments ;  and  what  they 
now  ask  me  to  decide, — and  that  upon  a  bill  for  specific 
perfi)rmance, — is,  that  because  that  indorsement,  in 
which  they  acquiesced,  was  put  upon  the  notes,  I  am, 
as  against  the  company,  to  vary  the  substance  of  the 
agreement  between  the  parties,  by  holding  that  time 
is  immaterial.     If  the  Plaintiffs  really  considered  the 
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1846. 
Campbell 

V. 

London  and 

Brighton 

Railway  Co. 

Judgment, 


indorsement  not  binding,  although  not  objected  to  at 
the  time  the  notice  was  given,  they  ought  at  the  latest 
to  have  made  their  claim  imder  the  resolution  and 
advertisement  of  January,  1842 ;  that  is,  not  later  than 
the  15  th  of  February,  1845 ;  and  not  to  have  waited 
until  the  following  month  of  June,  taking  the  chance 
of  the  rise  or  fall  of  the  market  Indeed,  the  Plaintiffi' 
argument  rather  halts  on  this  part  of  the  case.  For 
if  the  indorsement  were  present  to  their  minds,  the 
suggestion  of  the  biU,  that  they  were  ignorant  that 
notice  was  required,  cannot  be  true;  and  if  the  in- 
dorsement was  overlooked  or  forgotten,  they  have  no 
excuse  for  not  claiming  on  the  15th  of  February;— 
and  so  also,  if,  having  the  indorsement  in  mind,  they 
intended  to  disregard  it. 


The  company 
could  only  be 
nndentood  aa 
contracting  to 
apply  for  an 
act  of  Parlia- 
ment, haying 
the  effect  sug- 
gested, but 
could  not  be 
understood  aa 
guaranteeing 
the  lenders  of 
the  money  that 
such  an  act 
should  be  ob- 
tained. 


With  respect  to  the  act  of  Parliament, — I  am  not 
informed  what  precise  application  was  made  to  Par^ 
liament, — but  as  the  pleadings  make  no  point  upon 
this,  as  matter  of  fact,  the  Plaintiffs  cannot  well  com- 
plain that  the  Defendants  have  said  nothing  on  the  sub- 
ject. This  however  is  clear,  that,  although  the  company 
might  promise  to  apply  for  an  act  of  Parliament  to 
contain  certain  specified  terms,  no  one  could  suppose 
the  company  intended  to  guarantee  the  loan-note 
holders  that  they  could  obtain  such  an  act^  or  indeed 
any  act.  If  the  company  applied  for  and  obtained 
an  act,  empowering  them  to  do  all  which  the  resolu- 
tion of  the  20th  of  January  and  the  advertisements 
promised, — empowering  them  to  give  ahares  in  ex- 
change for  loan-notes, — I  cannot  give  credit  to  the 
Plaintiff's  assertions  as  matter  of  fact,  (not  denying 
notice  of  the  act  or  of  the  resolution  of  the  9th  oi 
January,  1845),  that  they  or  any  note-holders  were 
misled  in  the  way  suggested  in  argument. 


RULWAT   Co. 


1  came  to  tne  resolution  oi  tbe  »tn  oi  January,  lt)4a,      CAMrasi 
which  is  open  to  criticism.     The  act  empowers  tbe  *■ 

company  to  issue  shares,  "to  be  appropriated  and  dis-  BBiaaraii 
posed  of^  in  such  manner,  for  such  prices,  and  by  such 
ways  and  means,  as  by  the  order  of  any  general  or 
special  general  meeting  of  the  company  shall  be  pro- 
vided." Tbe  act,  therelbre,  sends  us  to  the  resolution 
of  the  company  of  the  9th  of  January,  1845,  for  tbe  ap- 
propriation and  dispoeition  of  the  shares :  and  here  the 
wording  of  the  resolution  is  perhaps  inaccurate,  for, 
according  to  its  literal  construction,  it  appears  to  send 
ns  to  the  act  of  Fariiament  to  ascertain  the  very  thing, 
for  the  aecertaioment  of  which  the  act  appears  to  refer 
to  tlie  resolution.  But  the  resolution  is  free  from  all 
ambiguity  to  this  extent — that  it  allots  tbe  shares  to 
the  holders  of  tbe  loan-notes,  and  does  so  allot  them 
(in  my  judgment)  according  to  tbe  existing  rights  and 
interests  of  the  holders.  Such  inaccuracy  as  is  found 
in  tbe  resolution  may  be  easily  explained,  and  certainly 
causes  no  ambiguity. 

The  circumstance  that  the  resolution  of  the  9tb  of 
January,  1845,  was  made  under  and  in  pursuance  of 
the  act  of  Parliament,  appears  to  me  (tf  it  has  any 
effect  upon  the  case)  to  strengthen,  rather  than  weaken, 
the  reasoning  I  have  applied  to  it.  It  cannot  help  tbe 
argument,  that  the  company,  by  tbe  resolution,  gave 
the  loan-note  holders  any  greater  or  other  interest  in 
^e  allotted  shares,  than  they  were  entitled  to  under 
their  existing  contracts.  But  it  may  be  a  question, 
whether  these  existing  contracts  are  not  in  some  d^ree 
made  more  stringent  by  the  statute,  and  the  resolution 
passed  in  pursuance  of  it 

Bill  dismissed,  with  costs. 


536 


CASES  IN  CHANCERY. 


1847. 


27th  Sf  2Qth 
January. 

In  a  creditor'i 
•nit  the  Plain- 
tiff did  not 
ettabilahlua 
debt  at  the 
hearing;  bat 
the  Court  re- 
tained the  bill, 
giving  him  li- 
berty to  bring 
an  action.    He 
produced  other 
evidence  and 
recovered  in 
the  action. 
Pecree  for  pay- 
ment of  the 
debt,  and  costs 
in  equity,  but 
no  costs  given 
of  the  proceed- 
ings at  law. 


GREGSON  V.  BOOTH. 

J.  HIS  was  a  creditor's  suit.  The  evidence  of  the 
alleged  debt  was  a  writing  proved  to  be  in  tlie  hand- 
writing of  the  testator,  in  a  book  belonging  to  the 
Plaintiff,  his  sister,  in  which  he  had  stated  himself  to 
be  a  debtor  to  the  Plaintiff  in  several  items,  amounting 
together  to  a  sum  of  226/.  The  suit  was  not  insti- 
tuted until  fourteen  years  after  the  testator^s  deatL 
The  Defendant  admitted  assets,  but  did  not  admit  the 
debt.  The  Court  at  the  hearing  retained  the  bill,  with 
liberty  to  the  Plaintiff  to  bring  an  action.  The  action 
was  accordingly  brought,  and  upon  the  trial  the  Plain- 
tiff produced  other  evidence,  consisting  of  letters  of  the 
testator,  and  recovered. 


ArguminL 


Mr.  Romilly  and  Mr.  Nevinsan  now  asked  for  the 
decree,  for  payment  of  the  debt  and  costs,  including 
the  costs  of  the  action  at  law. 


Mr.  Swanston  and  Mr.  Faber^  for  the  executors,  and 
Mr.  G.  L,  RusseU  and  Mr*  Grainier,  for  the  other 
parties,  opposed  the  claim  for  the  costs  of  the  proceed- 
ings at  law,  and  of  the  hearing  upon  the  equity  reserved, 
and  contended  that  iiie  whole  of  such  costs  ought  to  be 
borne  by  the  Plaintiff.  If  the  additional  evidence  pro- 
duced at  the  trial  at  law  had  been  submitted  to  the 
Defendants,  they  would  not  have  resisted  the  demand ; 
and  if  the  same  evidence  had  been  produced  in  equity, 
the  expense  of  the  trial  at  law,  and  of  the  second  hear- 
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ingy  would  have  been  saved.     They  mentioned  Pearce 
V.  Newhfn  (a). 


1847. 


Vice-chancellor  : — 

The  Plaintiff  at  the  hearing  of  the  cause  did  not 
proye  sach  a  case  as  would  enable  the  Court  to  make 
a  decree  at  the  hearing  of  the  cause.  There  was, 
therefore,  one  of  two  courses  to  be  taken, — eitlier  to 
dismiss  the  bill,  or  to  retain  the  suit,  giving  the  Plain- 
tiff liberty  to  bring  an  action.  I  directed  the  bill  to 
be  retained.  The  Pliuntiff  has  succeeded  at  law  by 
the  production  of  evidence  which  was  not  tendered  in 
this  Court  It  has  been  suggested  at  the  bar,  that  the 
new  evidence  was  subsequently  discovered,  but  no  at- 
tempt has  been  made  to  explain  why  the  diligence 
which  led  to  that  discovery  had  not  been  exercised 
before  the  hearing  in  this  Court  I  think  that,  in  the 
state  of  the  case  as  it  then  stood,  the  executors  could 
not  have  done  otherwise  than  resist  the  claim.  I  shall 
make  the  decree  for  payment  of  the  debt,  with  costs, — 
excluding  the  costs  at  law.  I  do  not,  however,  think 
it  necessary  to  direct  the  Plaintiff  to  pay  the  costs  of 
the  Defendants  at  law. 


Judgmini, 


(a)  3  Madd.  185. 
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Slit  May,  JACKSON  V.  MILFIELD. 

4r  1st  June. 

After  a  decree  J  ACOB  MILFIELD,  the  testator,  devised  his  real 

•ait  for  the  sale  states  in  Kingstonrupon^HuU,  and    in    Bartan^upon" 

Lute  ^the  Humber,  unto  his  wife  Bebecca  MOfield  for  her  life,  in 

testator,  and  case  she  should  so  long  remain  unmarried,  with  re- 

the  application  •                     •                                             • 

of  the  proceeds  mainder  to  his  son  Lewis  Milfield,  in  fee,  chaiged  with 

^'^M^d  ^®  testator's  debts,  and  with  a  limitation  over,  if  Lewis 

''^'thaTde  ^Ifi^^  ^'^  'SOU  should  die  under  twenty-one.      The 

eree,  the  de-  testator  died  in  April,  1837,  leaving  his  widow  and  son 

estate,  being  surviying.     In  September,  1838,  the  suit  was  instituted 

Sf'^e'j^^Sc.  ^y  *  creditor,  for  the  payment  of  the  debts  of  the  tes- 

tion,  are  tator  in  a  due  course  of  administration ;   and  at  the 

trustees  of  the  ,                                    .      -».t 

estate,  within  healing  of  the  cause  in  November,  1841,  a  decree  nisi 

4,  c.  60*,  for  '  "^^  made,  and  the  decree  was  made  absolute  in  April, 

the  plaintiff  1842,  whereby  the  usual  accounts  in  a  creditor's  suit 

in  tne  caase  ••  ^ 

SembU.  were  directed.     Pending  the  prosecution  of  this  decree, 

Ifthede-  Rebecca  the  widow  became  lunatic,  though  not  foimd 

r^  M»  no^  ^^^  ^y  inquisition ;   and,  being  in  contempt  for  not 

^}^JV  *^*  obeying  an  order  to  deposit  deeds  in  court,  was  trans- 
Plaintiff,  by  the  -^     "                 .           ^                        ,    . 

effect  of  the  ferred  to  a  lunatic  asylum.  The  Plaintiff  then  filed  a 
Court  cannot  Supplemental  bill  against  the  widow  stating  the  lunacy, 
"db*t****tees  *°^  *  decree  was  made  in  the  supplemental  suit,  direct- 
by  any  deciara-  ing  the  Original  decree  to  be  prosecuted,  as  if  the  De- 
effect  ;  and  if  fendant  the  widow  had  not  become  of  unsound  mind, 
such  trnirtees"  *^^  appointing  a  receiver  of  the  testator's  estate.  By 
by  the  effect  of  ^he  Master's  report  made  in  January,  1844,  and  con- 

the  decree,  ,                 *^                                           j9            » 

an  express  firmed  in  July,  1844,  the  Master  found  the  personal 

thereof  (if  ne-  estate  to  be  insufficient  for  the  payment  of  the  debts, 

S'^Se^^'dl^  and  that  the  testator  was  seised  m  fee  of  the   real 

cree,  and  can-  estates  at  Kingstonrupon-Hull  and  Bartonrupon-Humber 

be  made  npon  devised  by  his  will.     By  the  decree  on  further  direo- 

peution.  i\(yoR  thcsc  estates  were  directed  to  be  sold,  and  all  pro- 
per parties  were  to  join  in  the  conveyance,  and  the 
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proceeds  were  ordered  to  be  appHed  in  payment  of  the 
testator's  debts.  The  estates  were  accordingly  sold  under 
the  decree,  and  the  purchases  of  three  lots  were  con- 
firmed, and  the  purchase-money  paid  into  Court  The 
purchase  of  the  fourth  lot,  which  comprised  the  residue 
of  the  estates,  had  not  been  confirmed. 


1847. 

Jackson 

V. 
MiLVIBLO. 

Statemeni. 


ILewis  JMilfield  was  an  infant  at  the  death  of  the  tes- 
tator. In  1841,  he  was  convicted  of  felony,  and  was 
soon  afterwards  transported  to  Van  DiemerCs  Land.  He 
attained  his  age  of  twenty-one  in  1845.  No  convey- 
ance of  the  estates  had  been  executed  to  the  purchasers, 
by  reason  of  the  widow  being  lunatic,  and  the  remain- 
der-man being  out  of  the  jurisdiction. 


The  Plainti£P  presented  his  petition  intituled  in  the 
causes,  and  also  in  the  matter  of  the  statutes  1  Will.  4, 
c.  47,  and  1  Will.  4,  c.  60,  praying  that  it  might  be  de- 
clared in  the  causes,  that  Rebecca  Milfield  and  Lewi* 
Milfield  were  respectively  trustees  for  the  petitioner  as 
the  Plaintiff  in  these  suits,  for  the  purpose  of  carrying 
out  the  said  sales,  and  that  a  proper  person  might  be 
appointed  to  convey  on  behalf  of  Rebecca  Milfield  and 
Letois  Milfield  to  the  respective  purchasers,  or  as  they 
might  respectively  direct  the  said  three  lots ;  and  also 
the  said  lot  4  to  the  piurchaser  thereof,  or  as  he  might 
direct,  in  the  event  of  the  completion  of  his  purchase. 


Mr.  Goadeve,  for  the  petition,  referred  to  the  3rd,  5th, 
18th,  and  20th  sections  of  the  statute  1  Will.  4,  c  60, 
(which  were  also  set  forth  in  the  petition),  and  to  the 
case  of  Ktnff  y.  Leach  (a).  He  stated  that  application 
had  been  made  to  the  Lord  Chancellor  for  an  order  ap- 
pointing some  person  to  convey  the  estates,  in  the  place 


Argument, 


VOL.  V. 


(a)  2  Hare,  67. 
P  P 


H.  W. 
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of  the  luoatic,  but  that  his  Loidahip  had  oonadered  the 
application  to  be  prematurey  in  the  absence  of  a  deckra- 
tion  that  the  lunatic  was  a  trustee  within  the  act 


Judgnuni, 


Vice-chancellor  : — 

The  object  of  this  petition^  which  is  presented  by  tbe 
Plaintiff  in  the  cause,  is  simply  to  have  it  declared  by 
the  Court  that  the  lunatic  and  remainder-man  are 
trustees,  and  to  obtain  an  order  for  a  conveyance  on 
behalf  of  the  remainder-man ;  and  I  am  told  that  the 
petition  has  been  presented  in  consequence  of  an  in- 
timation from  the  Lord  Chancellor  that  he  could  not 
direct  a  conveyance  by  the  lunatic  without  such  a  de- 
claration; and  that  the  parties  should  make  such  ap- 
plication to  me  as  they  might  be  advised  to  make,  in 
order  to  obtain  the  requisite  declaration;  and  two  ques- 
tions appear  to  suggest  themselves : — first,  is  the  fact 
of  the  trusteeship  sufficiently  established  by  the  decree? 
secondly,  if  not,  is  the  present  application  the  right 
mode  of  establishing  it? 

If  the  fact  of  the  trusteeship  be  properly  established 
there  can  be  no  doubt  of  the  tenant  for  life  and  remain- 
der-man being  trustees  within  the  act.  In  Exng  v- 
Leach  (a)  the  decree  was  made  at  the  suit  oi^  an  equitable 
mortgagee  for  sale  and  payment  of  his  debt.  And,  the 
mortgagor  being  out  of  the  jurisdiction,  I  held  that  the 
decree  had  established  the  mortgagor  to  be  a  trustee  for 
the  Plaintiff  in  the  cause,  and  thereby  brought  the  case 
within  the  act.  That  decision  was  thought  right  by 
conveyancers  of  experience;  and  I  should  not  have 
doubted  its  correctness  were  it  not  that  Mr.  Goodeve^^ 
statement,  as  to  what  has  passed  before  the  Lord  Chan- 


(a)  2  Hare,  67. 
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oellor  in  the  present  case,  leads  me  to  suppose  that  the 
Lord  Chancellor  does  not  approve  of  it. 

The  present  case  is  this:  the  l^al  estate  in  the  tes- 
tator^s  real  property  is  in  his  devisees.  His  creditors 
have  a  right  in  equity  to  have  it  sold  for  payment  of 
their  debts.  A  suit  has  been  regularly  instituted  in 
this  Court  for  the  purpose  of  establishing  that  equity. 
And  the  Court  by  its  decree  of  the  13  th  July^  1844, 
has  established  such  equity^  and  given  the  Plaintiff  a 
right  to  have  the  real  estates  of  the  testator  sold  and  con- 
veyed to  the  purchaser  by  the  devisees  daiming  a  bene- 
ficial interest  in  the  estates  adversely  to  the  Plaintiff, 
and  the  proceeds  applied  for  the  Plaintiff's  benefit. 
The  decree  does  not  in  words  declare  a  trusty  but  it 
establishes  one. 


1847. 

Jaokmn 
MurisLD. 


If  I  am  wrong  in  thinking  that  the  decree  upon 
the  &ct8  of  the  case,  as  they  appeared,  established  the 
trusteeship,  it  is  obvious  that  I  cannot  in  this  suit 
do  more  than  I  have  done  abready.  If  the  facts,  with 
a  decree  properly  worded,  would  bring  the  case  with- 
in the  act  as  to  the  &ct  of  trusteeship,  and  the  only 
difficulty  is  that  the  decree  does  not  in  terms  contain 
a  declaration  of  trust,  (although  I  cannot  think  that  such 
is  the  difiSculty ),  I  think  the  cause  should  be  reheard  pro 
form&y  and  the  requisite  declaration  inserted  in  the  de- 
cree of  the  13th  of  July,  1844.  It  cannot  be  right  to 
make  such  a  declaration  on  this  petition.  The  18th 
section  of  the  act  (upon  which  Mr.  Goodeve  teUs  me  the 
difficulty  arises)  must  require  a  suit  regularly  instituted 
for  the  purpose  of  having  the  trust  declared,  and  a  decree 
in  that  suit  establishing  it. 


I  think  the  safest  and  most  respectful  course  for  me 
to  pursue  will  be  to  refuse  the  present  application,  and 

pp2 
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recommend  the  petitioner  to  bring  the  case,  with  these 
observations  upon  it,  and  the  respectful  intimation  of  mj 
opinion,  to  the  attention  of  the  Lord  Chancellor  upon  an 
appeal  from  this  order.  As  the  petitioner  must  go  again 
to  the  Lord  Chancellor,  and  there  is  no  respondent,  this 
course  will  not  occasion  any  material  expense. 


The  Lord  Chancellor  made  the  Order.    See  2  Phill.  254. 


1846. 

13<A,  14/A, 
lethy  17M, 
l»A  6^  25th 

Two  lolicitors 
haTiog  entered 
into  partner- 
ship, each  of 
them  con- 
tinued to  at- 


BLAm  V.  BROMLEY. 


William  BROMLEY  and  the  Defendant  Jouph 
fVamer  Bromley  were  in  partnership  together,  as  so- 
licitors, from  April,  1820,  to  September,  1834.  For 
the  first  five  years  of  the*  partnership  the  Defendant 
business  of  his  received  a  certain  annual  sum  and  half  the  profits  made 
buiTImSe"^'  by  the  business  of  his  own  clients;  and  for  the  remain- 
partnership  ac-  Jer  of  the  partnership,  his  share  was  a  third  of  the 

count ;  and  one 

of  the  partners  * 

having  proposed  to  invest  a  sam  of  money  belonging  to  a  client  in  a  certain  mortgage, 
the  proposal  was  agreed  to  by  the  client,  and  the  money  was  paid  to  the  joint  accoant  of 
the  partnership,  at  their  bankers,  for  the  purpose  of  the  investment.  The  negotaatioBs 
for  &e  mortgage  were  broken  off  by  the  proposed  mortgagor,  bat  the  partner  by  whom 
the  proposal  had  been  made  to  the  client  untruly  represented  to  the  client  that  the  mort- 
gage  had  been  effected,  and  thenceforward  continued  to  pay  the  interest  as  if  it  had 
actually  been  done.  Although  the  banking  account  was  kept  in  the  name  of  the  firm, 
the  monies  standing  to  the  accoant  belonged  exclusively  to  the  partner  who  cOBtunitted 
the  fraud ;  he  alone  attended  to  and  had  the  control  of  the  account,  and  the  fraud  was 
unknown  to  the  other  partner.  Five  years  after  the  receipt  of  the  money  firom  the  client 
the  partnership  was  dissolved ;  and  ten  years  after  the  dissolution  of  the  partnership,  the 
partner  who  had  committed  the  fraud  be(»me  bankrupt,  and  the  client,  who  from  the 
time  of  the  dissolution  until  the  bankruptcy  had  continued  to  employ  him  as  his  solicitor, 
discovered  the  fraud.  The  client  then  filed  his  bill  against  the  other  partner  to  recover 
the  money. 


Heldf  that  the  Defendant  was  originally  liable  to  the  Plaintiff  for  the  money 
bv  the  firm ;  that  his  original  liability  was  continued,  as  well  after  as  before  the  dissolution 
of  the  partnership,  by  the  fraudulent  representations  of  his  former  partner;  and  that  in 
equity  the  limitation  in  bar  of  the  claim  did  not  begin  to  run  in  favour  of  the  Defendant 
until  the  time  when  the  client  discovered  the  fraud. 

That  the  fraud  and  misrepresentation  of  one  of  the  partners  entitled  the  client  to  relief 
in  equity  against  the  other,  not  only  if  the  case  was  one  in  which  the  client  might  have 
recovered  in  an  action  at  law  against  such  other  partner,  but  also  if  the  remedy  at  law 
against  the  other  partner  was  barred  by  the  lapse  of  time. 
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profits  of  the  whole  of  the  partnership  bosiness.  Before 
the  partnership  commenced,  WiUiam  Bromley  had  been 
the  solicitor  of  Mr.  Blairy  and  during  the  partnership 
the  firm  was  employed  by  Mr.  Blair  as  his  solicitors. 
In  the  transaction  of  their  partnership  business  WiU 
Bam  Bromley  and  the  Defendant  attended  to  difierent 
portions,  and  the  biiraness  of  Mr.  Blair,  and  especially 
that  part  of  it  which  related  to  the  investment  of  his 
money  was  conducted  by  WiUiam  Bromley.  Mr.  Blair 
died  in  1828,  leaving  considerable  sums  of  money  in- 
vested upon  mortgage,  which  by  his  will  he  bequeathed 
to  his  wife  for  life,  with  remainder  to  his  children. 
The  Plaintiffs  WiUiam  Thomas  Blair,  and  Thomas 
BlaxTy  and  the  widow,  were  the  executors  and  executrix 
appointed  by  the  will,  which  was  proved  by  the  Plain- 
tiffs alone.  In  1829,  a  mortgage  for  14,000/.,  part  of 
the  testator's  estate,  was  paid  off,  and  the  money  paid 
into  the  Bank  of  England  to  the  separate  account  of 
the  Plaintiff  WHUam  Thamtu  Blair.  Some  corre- 
spondence soon  afterwards  took  place  between  WiU 
Uam  Thomas  Blair  and  William  Bromley  on  the  sub- 
ject of  the  new  investment,  which  was  required  for 
monies  belonging  to  the  estate,  and  William  Bromley 
proposed  to  WiUiam  Thomas  Blair,  that  a  sum  of 
4500^  should  be  lent  upon  a  mortgage  in  fee  to  a 
Mr.  Seabrooke.  WiUiam  Thomas  Blair  acquiesced  in 
the  proposal,  and  forwarded  from  llfracombe,  where 
he  then  resided,  to  William  Bromley  at  the  office  of  the 
partnership  in  Gray^s  Inn,  a  cheque  on  the  Bank  of 
England  drawn  in  favour  of  Mr.  Seabrooke  for  the  sum 
of  4500i  This  cheque  was  dated  ^^ London,  let  Oc- 
tober, 1829,"  and  was  enclosed  in  a  letter  to  William 
Bromley,  which  was  dated  "BJracombe,  29th  September, 
1829."  The  cheque  was  crossed  by  WiUiam  Thomas 
Blair  with  the  name  of  Messrs.  Sogers  8f  Co.,  who. 
were  then  the  bankers  of  the  partnership,  and  on  th^ 


1846. 


Siaitmeni, 


Staimmeni, 
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1846.  ^^'i  of  October,  1829,  the  cheque  was  paid  into  the 
bank  of  McBsrs.  Rogers  Sf  Co.  to  the  credit  of  the  joint 
account  of  William  Bromley  and  the  Defendant  (a). 
An  abstract  of  Mr.  Seabrooke^s  title  was  liud  before 
counsel,  and  a  draft  of  the  proposed  mortgage  deed  was 
prepared ;  but  the  treaty  for  the  mortgage  proceeded 
no  further.  The  fact  that  the  proposed  mortgage  for 
4500/.  on  Mr.  Seabroohe*8  estate  had  not  been  effected, 
was  not  known  to  the  Plain tiffi  until  the  year  1844. 
During  the  whole  of  the  intervening  lime,  until  the 
death  of  Mrs.  Blair,  the  tenant  for  life,  WiMam 
Bromletfj  who,  after  the  dissolution  of  the  partnership, 
continued  to  be  employed  by  the  Plalntifi&  as  their  so- 
licitor, accounted  with  Mrs.  Blair  for  the  interest  of 
the  4500^,  at  5/.  per  cent.,  as  if  it  had  been  duly  re- 
ceived by  him  from  Mr.  Seabrooke;  and  in  a  letter  to 
William  Thomas  Blair y  in  April,  1830,  purportLug  to 
contain  a  statement  of  the  situation  of  the  trust  fund 
lent  upon  securities,  there  was  the  following  particu- 
lar:—**  Mr.  Seabrooke,  4500/;  3rd  October,  1829.'*  In 
a  subsequent  statement  the  pretended  mortgage  was 
mentioned  as  follows: — '^4500/.  to  J.  Seabrooke,  1^*9  at 
4 1  per  cent ;  12th  September,  1829 :  this  will  shortly 
be  paid  back."  Mrs.  Blair  died  in  November,  1841, 
and  WUKam  Bromley  thereupon  advised  that  a  suit 
should  be  instituted  for  the  direction  of  the  Court  in 
the  administration  of  the  testator's  estate,  which  was 
accordingly  done. 

A  fiat  in  bankruptcy  issued  against  William  Bromley 

(a)  The  counsel  for  the  De-  See  55  Geo.  3,  c.  184,  s.  13; 

fendant  objected  to  the  admis-  9  Geo.  4,  c.  49,  s.  15.    The 

sion  of  the  cheque  in  evidence,  point  was  not  decided,  for  the 

on  the  ground  that,  being  drawn  Court  considered  the  evidence 

at  U/raeombey  more  than  fifteen  for  the  Plaintifis  to  be  sufficient 

miles  from  the  Bank  of  Eng-  without  the  cheque, 
land,  it  required  to  be  stamped. 
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in  January^  1844,  and  it  then  became  known  to  the 
Plaintiffs  that  the  pretended  mortgage  on  the  estate  of 
Mr.  Seabroohe  had  no  existence.  In  June,  1844,  the 
bill  was  filedy  praying  that  the  Defendant  Joseph  War^ 
ner  Bromley  might  be  decreed  to  pay  to  the  Plaintiffs 
the  sum  of  4500/.  with  interest  at  5  per  cent,  by  the  year, 
and  the  costs  of  the  suit ; — the  Plfdntiffs  offering  to 
abide  the  directions  of  the  Court  touching*  their  proof 
under  the  bankruptcy. 


645 
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Siaiemtmi, 


The  Defendant  by  Us  answer  stated,  that  he  had 
never  been  retained  by  the  deceased  Mr*  Bleary  nor  by 
the  Plaintiffs  as  their  solicitor,  and  that  the  business  of 
the  deceased  and  of  the  Plaintifi  had  been  exdusiyely 
conducted  by  WtUiam  Bromley,  The  Defendant  denied 
that  it  was  in  Us  character  of  solicitor  that  WilHam 
Bromley  received  the  45001,  and  he  inmsted  that  his 
partnersUp  responsibility  extended  only  to  acts  wUch 
were  strictly  professional  He  submitted,  that  if  he 
had  incurred  any  liability  owing  to  the  partnersUp, 
such  liability  must  have  ceased  at  the  dissolution  in 
September,  1834,  and  he  claimed  the  protection  of  the 
Statutes  of  Limitation. 


It  was  not  disputed  that  the  Defendant  was  person- 
ally ignorant  of  the  fraud  wUch  had  been  practised  by 
fVUKam  Bromley ,  It  appeared  in  evidence,  that  on  the 
2nd  of  October,  1829,  there  was  standing  to  the  credit 
of  the  Plaintiff  WiUiam  Thomaz  Blair ^  in  the  Bank  of 
England,  the  sum  of  16,000/.,  and  that  on  that  day 
4500/.  was  drawn  thereout,  and  paid  to  Messrs.  Rogers 
tf  C0.9  and  that  on  the  same  day  Messrs.  Rogers  Sf  Co. 
received  a  sum  of  4500/.  from  the  Bank  of  England, 
wMch  they  carried  to  the  credit  of  the  partnership  ac- 
count WilUam  Bromley,  who  was  examined  as  a  wit- 
ness for  the  Defendant,  deposed  that  the  capital  or 
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27M  4r  29M  GREGSON  v.  BOOTH. 

January, 

inacnditor'i  X  HIS  was  a  creditor's  suit.     The  evidence  of  the 

^'<^not^'  aUeged  debt  was  a  writing  proved  to  be  in  the  hand- 

deb?at^£*  writing  of  the  testator,  in  a  book  belonging  to  the 

hearing;  bat  Plaintiff,  his  sister.  In  which  he  had  stated  himself  to 

the  Coart  re- 
tained the  bill,  be  a  debtor  to  the  Plaintiff  in  several  items,  amounting 

berty^to bring  together  to  a  Bum  of  226L     The  suit  was  not  insti- 

an  action.  He  tuted  untO  fourteen  years  after  the  testator^s  death. 

prodnoed  other  ^    •' 

eridence  and  The  Defendant  admitted  assets,  but  did  not  admit  the 
the  action.  debt.  The  Court  at  the  hearing  retained  the  bill,  with 
^Tot^r^'  ^^^7  ^  ^^  Phiintiff  to  bring  an  action.  The  action 
debt,  and  costs  ^as  accordingly  brought,  and  upon  the  trial  the  Plain- 
no  costs  given  tiff  produced  other  evidence,  consisting  of  letters  of  the 
higs  at  kw.    '  testator,  and  recovered. 


Argument.  Mr.  RomiUy  and  Mr.  Nemnson  now  asked  for  the 
decree,  for  payment  of  the  debt  and  costs,  including 
the  costs  of  the  action  at  law. 

Mr.  Swanston  and  Mr.  Fabetj  for  the  executors,  and 
Mr.  6r.  jL.  Russell  and  Mr.  Chraingery  for  the  other 
parties,  opposed  the  clidm  for  the  costs  of  the  proceed- 
ings at  law,  and  of  the  hearing  upon  the  equity  reserved, 
and  contended  that  the  whole  of  such  costs  ought  to  be 
borne  by  the  Plaintiff.  If  the  additional  evidence  pro* 
duced  at  the  trial  at  law  had  been  submitted  to  the 
Defendants,  they  would  not  have  resisted  the  demand ; 
and  if  the  same  evidence  had  been  produced  in  equity, 
the  expense  of  the  trial  at  law,  and  of  the  second  hear- 
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ing,  would  have  been  eayed.     They  mentioned  Pearce 
V.  JNewfyn  (a). 


637 


Vice-Chancellor  : — 

The  Plfuntiff  at  the  hearing  of  the  cause  did  not 
prove  such  a  case  as  would  enable  the  Court  to  make 
a  decree  at  the  hearing  of  the  cause.  There  was, 
therefore,  one  of  two  courses  to  be  taken, — either  to 
dismiss  the  bill,  or  to  retain  the  suit,  giving  the  Phiin- 
tiff  liberty  to  bring  an  action.  I  directed  the  bill  to 
be  retained.  The  Phunti£P  has  succeeded  at  law  by 
the  production  of  evidence  which  was  not  tendered  in 
this  Court.  It  has  been  suggested  at  the  bar,  that  the 
new  evidence  was  subsequently  discovered,  but  no  at- 
tempt has  been  made  to  explain  why  the  diligence 
which  led  to  that  discovery  had  not  been  exercised 
before  the  hearing  in  this  Court  I  think  that,  in  the 
state  of  the  case  as  it  then  stood,  the  executors  could 
not  have  done  otherwise  than  resist  the  claim.  I  shall 
make  the  decree  for  payment  of  the  debt,  with  costs, — 
excluding  the  costs  at  law.  I  do  not,  however,  think 
it  necessary  to  direct  the  Plainti£P  to  pay  the  costs  of 
the  Defendants  at  law. 


1847. 


Jndgwuni, 


(a)  3  Madd.  186. 
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Company  y.  WymondseU  {a),  Blain  v.  Agar{b)i  but  the 
Plaintiffs  have  not,  in  £eusty  a  remedy  at  law,  owing  to 
the  time  which  has  elapsed  since  the  original  trans^ 
action,  coupled  with  the  dissolution  of  the  partner- 
ship, the  bankruptcy,  and  the  other  facts  of  the  case. 
The  cases  of  Mackenz^  v.  Johnston  {c)  and  MasMcy  v. 
Banner  (d)  were  also  cited  with  reference  to  the  chanuy 
ter  of  principal  and  agent,  which  it  was  submitted  that 
the  parties  in  this  case  had  filled. 


Mr.  Ronnlly,  Mr.  Bacony  and  Mr.  Crcag,  for  the 
Defendant. — The  object  of  this  suit  is  to  recover  a  sum 
of  money  alleged  to  have  been  received  from  the  Plain- 
tiffs fifteen  years  before  the  bill  was  filed,  and  ten  years 
after  the  dissolution  of  partnership,  and,  therefore,  ten 
years  after  any  acknowledgment  of  the  debt  made  in 
the  name  of  the  Defendant.  What  is  there  in  such  a 
case  to  exdude  the  operation  of  the  Statute  of  Lfimit- 
ations?  It  is  said  that  the  misapplication  of  the  money 
by  William  Bromley  was  a  fraud  which  obviates  the 
effect  of  the  statute.  That  is  a  proposition  which  is 
not  supported  by  any,  and  is  opposed,  in  principal,  to 
several  decided  cases:  Howell  v.  ¥ounff(e)y  Short  v. 
McCarthy  (/),  Brown  v.  Howard {y).  Whitehead  v.  How^ 
ard{h)y  Bree  v.  Holbech(i).  This  is  not  a  case  in 
which  the  operation  of  the  statute  is  excluded  by  the 
circumstance  that  the  money  sought  to  be  recovered 
was  obtained  by  fraud.  The  manner  in  which  the 
Statute  of  Limitations  is  regarded  by  a  court  of  equity  is 
shewn  in  the  case  of  Hovenden  v.  Lord  Annesley^h), 
But  admitting  that  William  Bromley  would   still  be 


(o)  3  P.  Wms.  143. 
(b)  I  Sim.  37. 
(e)  4  Madd.  373. 

(d)  Id.  413. 

(e)  6  B.  &  C.  259. 


(/)  3  B.  &  A.  626. 

Iff)  2  Brod.  &  Bing.  73. 

(h)  2  Id.  372. 

(•}  Doug.  6M. 

(t)  2  Sch.  &  Lef.  629. 
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responsible,  the  Court  will  not  depriye  a  Defendant, 
charged,  not  with  any  actual  fraud,  but  charged  con- 
structiyely  with  the  fraud  of  another  person  from  which 
the  Defendant  has  not  derived  any  pecuniary  advan- 
tage, of  the  benefit  of  the  statute :  Beekford  v.  Wade{ay 
The  PlaintifliB  are  in  truth  chargeable  with  great 
laches  :  firom  one  of  the  statements  of  William  Bromley y 
they  were  expressly  informed  that  **  Seahrooke^s  mort- 
gage" would  shortly  be  paid  off;  but  notwithstanding  iAi^ 
they  allowed  many  years  to  elapse  without  any  inquiry 
or  examination  into  the  circumstances  of  the  invest- 
ment. The  case  is  not  one  in  which  the  Court  will 
aid  them  against  an  idnooent  Defendant.  It  is  a  case 
in  which  the  Plaintiffs  have,  not  only  in  the  original 
transaction,  but  throughout  the  subsequent  circum- 
stances, been  content  to  rely,  and  in  which  they  have, 
in  fact,  relied,  not  on  the  faith  or  the  liability  of  the 
partnership,  but  on  the  faith  and  on  the  responsibility 
of  WSHam  Bromley  alone.  There  is  no  ground  for  the 
interposition  of  a  court  of  equity ;  for  the  right,  if  any, 
cannot  be  placed  higher  than  a  legal  right,  and  where 
the  conscience  of  the  Defendant  is  not  affected,  this 
Court  will  leave  the  parties  to  their  remedy  at  law. 
The  parties  are  equaUy  meritorious  in  the  view  of  this 
Court:  the  evidence  is  all  aviulable,  as  well  at  law,  as 
in  equity,  and  there  is,  therefore,  not  the  circumstance 
which  justified  the  interposition  of  the  Court  in  Pearce 
V.  Creswick{b).  It  has  been  attempted  to  make  a  ground 
for  equitable  jurisdiction,  on  the  suggestion  that  the 
parties  stood  in  the  relation  of  principal  and  agent,  but 
that  fact  is  not  enough  to  sustun  a  suit,  unless  there  are 
accounts  to  be  taken.  The  case  is  simply  that  of  a  party 
to  whom  a  sum  of  money  has  been  given  to  hand  over  to 
another,  which  renders  the  party  receiving  the  money 


i84e. 


Jur^ftHtttu* 


(a)  17  Ves.  97,  per  Sir  W.  Oran$. 


{b)  2  Hare,  286. 
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1846.  liable  to  be  sued  at  law>  if  be  fails  to  perform  the  ob- 
ligation wbich  he  accepted ;  but  does  not  render  him 
liable  to  be  sued  in  equity:  Dinvnddie  y.  Bailey {a)j 
WUkinson  v.  Hmderton  (A),  Foley  v.  Hill{c),  Barker  v. 
Dacie{d)y  Brooks  v.  Day{e).  On  behalf  of  the  Defend- 
ant it  was  also  insisted  that  the  Plaintiffs  had  not  proved 
that  the  money  sought  to  be  recovered  belonged  to  die 
estate  of  Thomas  Blair y  and,  therefore,  that  they  had 
not  proved  their  title  to  sue  joindy  as  executors,  and 
if  the  money  belonged  to  one  Plaintiff  only,  there  was 
a  misjoinder  {f). 

Mr.  Bethell,  in  reply. — The  Pbdntifis  do  not  sue  one 
of  the  partners  on  the  fraud,  and  the  other  on  the  con- 
tract. They  sue  for  money  which  came  to  the  hands 
of  both  partners,  and  which  has  been  retmned  by  the 
fraudulent  representations  of  one  of  them.  The  act 
and  statement  of  one  partner  is  the  act  and  statement 
of  both;  and  if  one  partner  is  liable  to  be  sued,  the 
other  partner  cannot  (owing  to  any  state  of  things  as 
between  themselves)  escape  the  same  liability.  It  is 
not  the  Defendant's  personal  knowledge  on  which  the 
title  to  relief  is  founded;  it  is  on  his  construclive 
knowledge,  on  his  duty  to  see  and  to  know  that  the 
money  of  his  employer  was  faithfully  disposed  of^  and 
on  his  interest  in  the  knowledge  of  the  true  &cts, 
which,  in  law,  forbids  the  supposition  that  he  had  not 
that  knowledge.  It  is  not  an  excuse  for  omitting  his 
duty  to  his  clients,  that  he  did  not  discharge  the  duty 
he  owed  to  himself.  The  remedy  at  law  may  be  lost  by 
the  lapse  of  time,  if  the  Plaintiffs  are  bound  at  law  to 


(a)  6  Ves.  136.  (e)  2  Dick,  672. 

(b)  1  Myl.  &  K.  580;  per        (/}   See  the  cases  on  this 
Sir  John  Leach.  point  cited  in  Doyle  v.  Muntx, 

(e)  1  Phil.  399.  supra,  p.  512. 
(d)  6  Ves.  687. 
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sue  the  Defendant  upon  the  contract ;  but  the  question 
then  Is,  how  has  the  lapse  of  time  been  occasioned  ?  It 
has  been  occasioned  by  the  continued  misrepresentations 
in  eflfect  made  as  to  the  investment  of  the  money,  and 
upon  which  representations  the  Plaintiirs  relied.  In 
such  a  case,  equity  will  not  allow  the  right  of  the 
Plaintifb  to  be  defeated  by  any  merely  technical  rule 
adopted  in  a  court  of  law:  PuUeney  y.  fFarren{a), 
Grant  y.  Grant{b)y  The  Eatt  India  Company  y.  Cam" 
pion  (e).  The  true  question  is,  whether  WilUam  Bromley ^ 
if  he  were  the  Defendant,  would  be  liable  in  this  Court, 
for,  if  he  would  in  that  case  be  liable,  the  present  De- 
fendant must  be  liable  alsa 
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184a 


JUr^UM€l^» 


Vice-  Chancellor  : — 

The  onus  on  the  Phuntiffs  in  this  cause  is  first  to 
charge  the  Defendant  with  a  liability  for  the  money, 
which  is  the  subject  of  the  suit.  The  only  evidence  by 
which  the  Defendant  is  charged  in  the  first  instance 
(excluding  the  cheque)  is  by  a  correspondence  that 
passed  between  William  Thomas  Blair  and  William 
Bromley^  in  which  mention  was  made  of  investing  part 
of  the  testator's  estate,  and  the  result  of  which  cor- 
respondence was  a  proposal,  on  the  part  of  William 
Bromley^  acceded  to  by  the  Plaintiff,  William  Thomas 
Blai't  for  investing  4500Z.,  part  of  the  testators  estate, 
on  ti.e  mortgage  to  Mr.  Seabroohe,  It  appears  that  the 
arrangements  having  been  made  for  this  investment, 
William  Thomas  Blair  wrote  to  William  Bromley,  and 
asked  him  the  name  of  the  bankers  to  be  written  across 
the  cheque  for  the  4o002.,  which  was  to  be  remitted  to 


Nov.  IM, 


(a)  6  Yes.  72.        (6)  3  Ross.  596.        (c)  11  Bligh,  N.  S.,  108. 
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fViUiam  Bromley  for  the  purpose  of  oompleting  that 
traDflacdon.  I  omit  the  evidence  of  the  cheque  itself* 
It  appears  that,  at  this  time,  there  was  16,0002.  standing 
at  the  Bank  of  England  in  the  name  of  fFiUiam  Thomas 
Blair f  one  of  the  two  executors,  and  as  this  16,0002.  was 
standing  in  the  name  of  WilHam  Thomas  Blair  alone, 
it  was  not  primd  facie  ear-marked  or  distinguished  as 
the  property  of  the  testator.  It  appears  that  on  a 
given  day  a  sum  of  45001,  part  of  the  16,000/.,  was  drawn 
out,  and  WtOiam  Thomas  Blair  was  debited  with  the 
amount  of  that  sum.  The  derk  at  the  Bank  of  EngUnd 
says,  that  from  looking  at  the  books  he  is  enabled  to 
say  that  the  4500^  so  drawn  out  was  paid  to  Rogers  jr 
Co.,  who  were  the  bankers  of  the  Defendant's  firm,  and 
it  appears  that  on  the  same  day  Rogers  tf  Co.  received 
a  sum  of  4500/.,  which  was  carried  by  them  to  the 
credit  of  the  firm  of  the  Bromley s.  A  subsequent  ooi^ 
respondence  took  place,  in  which  WilKam  Bromley,  in 
his  own  name,  but  in  fact  on  behalf  of  the  firm,  stated 
that  the  4500/.  had  been  invested  on  Seabrooke*s  mort- 
gage in  the  manner  which  had  been  previously  ar- 
ranged. Leaving  out  the  cheque,  that  is  all  the  evi- 
dence which  the  Plaintiffs  have  to  charge  the  firm,  and 
I  think  it  is  enough. 


I  confess  it  appears  to  me,  as  it  has  from  the  be- 
ginning, that  it  is  impossible,  on  the  facts  I  have  stated, 
not  to  conclude,  that  the  4500/.  credited  to  the  firm,  at 
Rogers  ^  Co.,  was  the  4500/.  derived  from  the  Plaintiff 
William  Thomas  Blair.  It  might,  perhaps,  have  been 
material  for  the  Defendant,  in  some  views  of  the  case,  to 
have  contradicted  that  conclusion.  He  has  examined 
William  Bromley  as  a  witness,  and  though  he  — 
the  party  who  knew  the  whole  of  the  transaction — 
is  examined,  no  attempt  is  made  to  contradict  by  his 
evidence  the  inference  to  which  the  facts  above  stated 
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appear  to  me  neoesBarily  to  lead.      It  appears  to  me,        i846. 
therefore,  without  Baying  to  whom  the  45002.  belongs, 
that  I  should  charge  the  firm  with  the  receipt  of  so 
much  money  fiom  fVUham  Thomas  Blair. 


W^  V^WV^V  ^^^P^P^W  9 


Now  it  was  said,  that,  if  this  money  was  not  proved 
to  be  part  of  the  estate  of  the  testator,  that  this  bill 
would  be  erroneous  in  form;  because  the  Plaintiff 
Thonuu  Blair  has,  in  that  case,  no  interest  in  the  ques- 
tion. I  need  not  decide  that  point  It  appears  to  me 
to  be  immaterial,  whether  that  is  so  or  not,  for  the  pur- 
pose of  this  suit;  because  although,  where  such  an  ob- 
jection is  taken  m  limine,  the  Court  will  not  allow  a 
party,  who  has  no  interest,  to  sue  jointly  with  one  who 
has, — and  although  the  same  principle  might  perhaps 
apply  ey^i  at  the  hearing  of  the  cause,  if  the  Court  saw 
injustice  was  likely  to  follow  from  the  form  of  the  suit, 
— ^yet,  when  {he  Court  has  to  make  a  final  decree  at 
the  hearing  of  the  cause,  the  ground  of  the  rule,  that 
a  party  not  interested  shall  not  sue  jointly  with  one  who 
is,  does  not  necessarily  apply ;  and,  if  it  were  necessary  so 
to  decide,  the  Court,  rather  than  allow  the  suit  to  ful  on 
the  ground  of  form  in  that  respect,  might  well  disr^ard 
the  objection.  But  the  truth  is,  independently  of  the  two 
letters  refisrred  to,  which  fix  the  firm  with  the  know- 
ledge that  this  money  was  part  of  the  estate,  I  ap- 
prehend it  is  enough  to  say,  that  the  Plaintiff,  William 
Thomas  Blair ,  the  party  to  whom  the  money  would 
belong,  if  it  were  not  part  of  the  testator's  estate,  states 
in  point  of  fact  that  it  is  not  his  own  money,  but  that 
it  is  money  belonging  to  the  estate.  Such  a  statement 
by  him  might  be  enough  to  maintain  a  suit  to  recover 
the  money,  which,  when  recovered,  would  belong  to  the 
estate.  When  two  parties  join  in  stating  that  each  has 
an  interest,  it  is  not  necessary  for  the  purposes  of  the 
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1846.  decree  that  the  Plaintifb  should  go  into  evidence  as 
between  each  other,  no  issue  being  joined,  for  the 
purpose  of  shewing  they  have  jointly  that  interest, 
which  would  clearly  belong  to  one  of  them,  if  the  joint 
^^^^  *  interest  did  not  exist:  Ryan  v.  Anderson  {a).  I  am 
^iSSf^^'  dear,  that,  upon  the  former  ground,  there  is  no  reason 
xnj  thdr  bill  why  the  Court  should  not  give  relief  in  this  suit.  I  think 
jmnUy,  or  in  the  firm  are  charged  in  the  month  of  October^  1829, 
SS^StS"  ^«»  the  receipt  of  4600/. 

to  the  subject 
of  tlie  initi  and 

one  or  more  of       Then  comes  the  question  of  discharcre :  and  in  explain- 

Sc*^OT  OT*'  *^®  ^^  ^^  ^*^®  heen.  in  this  simple  form, — ailing  that 
other  of  them  the  4500/.  was  paid  to  the  Bromley s  for  the  purpose  of 
imie  being  being  invested, — that  Seabroohe  had  refused  to  complete 
quettionVf  Uie  ^^  transaction,  and  that  the  money  had  ever  fiince  re- 
title,  if  any,  mained  in  the  hands  of  the  firm.     In  that  view  of  the 

being  joint,)  it 

isnotneoeaaarj  case,    the  firm  being  once  charged  would  of  course 

for  the  Plain-  •  i«  i  i  't    •  •  ■■• 

tiffs,  as  between  contmue  liable,  until  it  was,  m  some  manner,  dis- 
Mwe^  Ae***  charged  of  the  money,  or  the  money  was,  in  some  way, 
caiise,asagaiDst  applied  to  the  Plaintiff's  use.     It  would  then  become 

the  Defendant, 

that  their  right,  material  to  inquire  whether  there  had  been  any  ac- 
woy,  isajom   JmQ^ieJgmgn^  by  the  firm,  which  would  prevent  the 

application  of  the  Statute  of  Limitations;  because  the 
money  having  been  paid  to  the  firm  in  October,  1829^ 
unless  in  the  simple  case  I  have  put  the  liability  is 
kept  alive,  the  demand  would  be  barred  by  the  opera- 
tion of  the  statute.  It  is  therefore  material,  with  a 
view  to  avoid  all  difficulty,  that  I  should  inquire  down  to 
what  time  the  acknowledgment  was  continued,  and  if 
upon  looking  at  the  documents  in  evidence  I  should 
conclude  that  the  liability  of  the  firm  was  acknowledged 
by  the  act  of  either  of  the  partners,  by  the  payment  of 
interest,  or  by  any  writing  down  to  the  year  1839, 

(a)  3  Madd.  174. 
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there  will  be  no  difficulty;  for  that  will  prevent  the 
application  of  the  statute,  and  will  enable  the  Plain- 
tiffs to  obtain  relief,  subject  only  to  the  question,  whe- 
ther, in  that  simple  case,  no  fraud  being  supposed, 
the  proceedings  ought  not  to  have  been  at  law  instead 
of  equity* 


1846. 


Jmdffmtni. 


In  order  to  try  whether  I  am  right  in  that  view  of 
the  case,  I  wiU  suppose,  first,  the  case  of  there  being 
no  dissolution  of  the  partnership.  No  question  at 
law  would  then  arise.  Next,  suppose  the  case  of  a 
dissolution,  but  no  specific  employment  of  William 
Brandey  by  the  executors  of  the  testator  after  the 
dissolution.  In  that  case,  I  apprehend,  there  would  be 
no  doubt  of  the  continuing  liability;  for  the  mere  fact 
that  parties  do  not  choose  to  continue  in  partnership 
would  not  discharge  either  of  them  of  a  liability  con- 
tracted by  their  joint  receipt  at  a  preceding  period ;  the 
application  of  the  statute  being  prevented  by  the  pay- 
ment of  interest,  or  other  acknowledgment  of  the 
liability  of  the  firm. 

The  next  question  is,  whether  the  subsequent  deal- 
ing between  the  executors  of  tiie  testator  and  William 
Brcmley  alone  can  have  the  effect  of  discharging  the 
Defendant.  It  appears  to  me  it  can  have  no  such 
effect.  It  is  true,  that  in  the  case  of  Thompson  v. 
Perctval(a)  and  other  cases,  the  doctrine  which  was 
laid  down  in  the  case  of  Danid  v.  JEllice  (b)  has  been 
altered,  but  that  has  been  on  the  ground  of  a  pre- 
sumed contract  to  discharge  one  party  by  treating  the 
other  as  debtor.  There  can  be  no  such  ground  in  the 
case  of  a  ringle  transaction,  which  has  been  continued 
simply  by  the  payment  of  interest  according  to  the 


(a)  6  B.  &  Ad.  926. 
VOL.  V. 


QQ 


{b)  6  B.  &  C.  196. 

H.  W. 
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tenor  of  the  original  contract  between  the  parties.     In 
none  of  theae  caseay  therefore,  would  there  be  a  good 


Then,  the  only  question  is^  whether  the  relief  is 
in  equity  or  at  htw.  Supposing  it  to  be  primA  facie  a 
case  cognizable  in  a  court  of  law,  and  not  a  case  for 
equity,  the  Phdntiffi  must  get  over  that  diflSeolty  by 
shewing  that  the  case  is,  on  some  ground,  brought 
within  the  jurisdiction  of  this  Court»  as  that  which 
is  here  relied  on, — namely,  fraud  or  misrepresentation. 
Whether  it  be  put  on  the  general  ground  of  fraud,  or 
whether  of  fhiud  in  a  person  standing  in  the  situation 
of  attorney  or  agent,  makes  no  diflbirenoe;  the  misrepre- 
sentation in  both  cases  is  the  gist  of  the  complaint. 

I  hare  not  in  this  case^  for  a  mcMueot,  entertained  a 
doubt,  that  if  the  bill  had  been  filed  against  WUHam 
Brcmbyy  he  might  have  been  charged  in  this  Court ; 
because,  in  that  Tiew  of  the  case,  I  should  impute  to 
WilUam  Bromley  that  the  misrepresentation  he  made 
at  the  beginning  of  the  transaction  had  been  continued 
by  him,  from  tiuM  to  time,  down  to  the  day  tiie  fraud 
was  discovered;  there  would  be  both  ncppre$sio  veri  and 
sufffftaHo  falsi ;  and  tiie  case  would  fall  within  the  com- 
mon principle  of  the  jurisdictiofi  of  the  Court.  But 
the  ease,  as  opened  at  the  bar,  and  as  I  understand  it  on 
the  pleadings^  is, — not  that  fVUSam  Bramky^  when  he 
first  made  the  suggestiQii  of  investing  this  money  on 
Seabraohe^s  nKMrtgage^  was  not  really  negotiating  for  tiie 
mortgage  with  Seabroohe^—^w^  that  he  had  originally 
any  finudulent  purpose  or  intention,  but  that  the  trans- 
action in  its  inception  was  perfectly  r^ular.  It  appears, 
that  the  firm  went  through  the  fi>rm  of  perfecting  the 
mortgage ;  the  abstract  was  delivered,  and  was  laid  before 
counsel,  who  advised  upon  it ;  the  conveyance  was  pre- 


CASES  IN  CHANCERY. 

pared,  and  it  was  not  until  after  this  that  Mr.  Seabrooke 
for  some  reason  refused  to  complete  the  transaction.  In 
that  view  of  the  case  there  was  no  fraud  in  the  origin 
of  the  transaction;  and  the  only  ground  fbr  charging 
the  firm  originally  was  the  actual  receipt  of  the  money, 
the  consequence  of  which  I  have  already  suggested. 
In  this  state  of  things,  it  turns  out  that  tVUUam 
Bromley  did  represent  that  the  mortgage  had  been 
obtained,  which  in  point  of  fact  had  not  been  ob- 
tained; and  as  I  have  said  before,  I  must  consider 
him  as  repeating  that  fraudulent  representation  down 
to  the  last  moment. 
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Jndj^meni. 


We  have  then  to  deal  with  the  case  of  an  innocent 
party.  If  the  jurisdiction  of  the  Court  is  to  be  founded 
solely  on  the  ground  of  firaud,  the  question  is,  whether 
this  Defendant,  who  originally  is  charged  simply  by 
means  of  the  receipt  of  the  money,  can  by  the  fraudu- 
lent representation  of  William  Bromley  be  made  liable 
in  this  Court,  supposing  he  would  otherwise  be  liable 
only  at  law.  I  do  not  mean  at  this  moment  to  give 
any  opinion  upon  that.  It  may  be  quite  a  dear  point 
when  I  come  to  consider  the  pleadings.  I  cannot,  how* 
ever,  question  the  soundness  of  the  decisions  referred 
to  on  behalf  of  the  Plaintifis,  in  which  it  has  been  held, 
that  the  act  of  one  partner,  done  in  regard  to  the  regular 
business  of  the  firm,  shall  be  binding  on  his  co-partner, 
and  that  may  yery  well  apply  in  a  ease  where  one  part- 
ner, in  transacting  snch  business,  has  made  a  fraudu- 
lent misrepresentation. 


Vice-Chancellor  : 

At  the  condosion  of  the  ailment  in  this  case  I 
stated  my  opinion,  to  which  I  still  adhere,  that  I  must 

QQ2 


Abv.  25M. 
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decide  on  the  liability  of  the  Defendant  upon  the 
sumption  that  the  4500/.^  the  subject  of  the  suit,  came 
into  the  hands  of  his  firm  without  firaudj  and  that  the 
firm  was  originally  chargeable  in  respect  only  of  the 
receipt  of  the  money;  and  that  the  only  question  is, 
whether  the  fraudulent  acts  of  the  Defendant's  partner 
are  to  be  deemed  the  acts  of  the  firm,  regard  bdng  had 
to  this, — that  the  Statute  of  Limitations  is  a  bar  to  the 
claim  against  the  Defendant  personally,  unless  the  acts 
of  WUUam  Bromley  are  to  be  taken  as  the  acts  of 
the  firm. 


Now  my  opinion  is,  that  the  false  representation, 
first  made  by  WiUiam  Bromley^  that  the  mortgage  in- 
tended to  have  been  executed  by  Seabrooke  was  exe- 
cuted by  him,  whenever  and  by  whatever  means  that  re- 
presentation was  made,  must  be  deemed  and  taken  as  the 
representation  of  the  firm.  The  receipt  of  the  money 
for  the  purpose  of  effecting  the  mortgage  was  un- 
doubtedly the  receipt  of  the  firm.  Upon  the  evidence 
in  this  case,  and  upon  the  principles  of  courts  of  justice, 
I  must  (whatever  the  fact  may  be)  impute  to  the  De- 
fendant a  knowledge  of  that  receipt,  and  of  the  purpose 
for  which  the  money  was  received.  In  this  state  of 
things  it  was  the  duty  of  each  partner  to  see  that  the 
mortgage  was  executed,  and  unquestionably  the  in- 
formation given  to  the  mortgagees  that  the  mortgage 
was  executed,  was  a  representation  within  the  scope  of 
the  duty  which  they  had  undertaken.  I  cannot  stq) 
short  of  the  conclusion,  that  if  the  firm  had  employed 
an  agent  to  do  the  work  for  the  firm,  the  representation 
in  question,  if  made  by  that  agent,  would  have  been  the 
representation  of  tiie  firm,  and  I  cannot  view  the  case 
less  favourably  for  the  Plaintiffs,  because  the  agent  of 
tiie  firm  on  this  occasion  was  one  of  tiie  members  of  the 
firm. 
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I  do  not  pursue  further  the  question  which  was  ar-  1846. 
gaed  at  the  bar,  whether  the  fraudulent  misrepresent- 
ation of  WHBam  Bromley  would  affect  the  Defendant. 
The  onus,  in  the  first  instance,  was  upon  the  Plaintiift 
to  prove  the  misrepresentation  they  alleged  to  have  •*V"»«>w- 
been  made  by  the  firm.  Having  proved  that  in  the 
angle  case  which  I  have  mentioned,  they  have  proved 
enough^  until  the  Defendant  shews  that  the  fraud  was 
discovered  at  a  time  which  bars  the  right  to  relief. 
The  discovery  of  the  fraud  is  not  shewn  to  have  taken 
place  until  within  a  very  short  period  before  the  bill 
was  filed  Then  there  is  the  suggestio  fdUiy  which  is 
necessary  to  constitute  the  fraud  in  this  case,  and  the 
loss  of  the  money  in  consequence  of  that  suggestion, 
unless  it  is  recoverable  against  the  Defendant. 

In  order  that  my  decision  in  this  case  might  be 
placed  on  as  broad  a  basis  as  possible,  I  have  endea- 
voured to  inform  myself  how  the  case  would  stand  at 
law,  if  the  Plaintiffs  had  brought  the  action  at  law 
against  the  Defendant,  founded  only  on  the  receipt  of  the 
money.  It  is  admitted  that  the  Statute  of  Limitations 
would  have  been  an  answer  to  the  demand.  I  have 
endeavoured  to  inform  myself  whether  there  was  any 
form  of  action  by  which  the  Plaintiffs'  proceedings  at 
law  might  have  avoided  the  Statute  of  Limitations;  and 
I  believe  I  am  correct  when  I  say,  there  is  no  proceed- 
ing at  law  by  which  they  could  have  avoided  the  effect 
of  the  statute; — ^no  proceeding  founded  solely  on  any  dis- 
tinction arising  out  of  the  fraud.  The  consequence  is 
that  tiie  Plaintiffs  have  lost  their  remedy  at  law ;  and 
they  are  remediless  unless  relief  be  given  in  this  Court 
The  jurisdiction  of  this  Court  is  assumed  on  the  ground 
of  the  fraud,  and  the  time  will  run  only  from  the  dis^ 
covery  of  the  fraud. 
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Judgmmi. 


I  certainly  feel  that  this  is  a  case  of  great  haidsliip 
on  the  Defendant,  and  I  must  add  mj  belief^  which  I 
partake  with  the  counsel  for  the  Plaintiffs,  that  there  is 
not  the  slightest  ground  for  any  moral  charge  agunst 
the  Defendant.  It  is  on  the  ground  of  his  civil  liability 
that  I  am  bound  to  decree  the  payment  of  the  money, 
with  interest  and  costs. 


m^n^m^m 


Affirmed  by  the  Lord  ChmnMor^  in  the  sittings  after  Trinity 
Term,  1847. 


WORLET  V.  FRAMPTON. 

J3  Y  an  agreement,  dated  the  23rd  of  NoYember^  1832, 
J,  A.  Frampton  agreed  to  grant  to  Worley,  the  Plain- 
tifTs  testator,  a  building  lease  of  a  copyhold  tenement, 
held  of  the  manor  of  Hamsey^  for  the  term  of  sixty-three 
years,  reserving  a  pepper-corn  rent  for  the  first  year»  and 


12M,  15M, 

andlQth 
December. 

A  copyholder 
agreed  to  de- 
miae  a  tene- 
ment within 
the  manor  for 
lixty- three 
years  on  a 
boilding  lease, 
and,  as  the 
custom  did  not 

allow  a  lease  to  be  made  for  more  than  twenty-one  years,  the  copyholder  agreed  to  eie- 
cnte  a  lease  for  twenty-one  years,  with  a  covenant,  for  himaelf,  his  heirs  rad  sssigas,  to 
renew  the  lease  for  a  farther  term  of  twenty-one  years  at  the  expiration  of  the  first,  and 
for  a  further  term  of  twenty-one  years  at  the  expiration  of  the  second  term.  l%e  oopy> 
holder  died  before  the  lease  was  executed,  having  devised  the  premiaea  to  a  trustee  :-^ 
Held,  on  a  bill  by  the  lessee  against  the  trustee  for  specific  perrormance,  that  the  trustee, 
having  no  beneficial  ioterest  in  the  estate,  was  not  bound  in  the  lease  for  twenty-one  years 
to  enter  into  any  covenant  for  the  renewal  of  the  lease  at  the  expiration  of  that  term,  and 
that  he  could  only  be  required  to  covenant  against  his  own  acts. 

Whether,  if  the  trustee  had  brought  his  bill  for  spedfio  perfomaaoe  sgu^sl  the  lessee, 
the  lessee  would  have  been  compelled  to  perform  the  contract  if  the  trustee  had  declined 
to  covenant  for  renewal — qutere  T 
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annna]  rent  of  lOL  for  tlie  remainder  of  the  term ;  and 
as  the  custom  of  the  manor  did  not  pennit  a  lease  to  be 
nmde  for  a  longer  term  than  twenty-one  jeara^  it  waa 
agreed  Hiat  J.  A.  FrampOm,  his  heirs  and  assigns, 
ahoukl  execute  to  W.  Warley,  his  executors,  administra- 
toxa,  and  assigns,  a  lease  of  the  premises  for  twenty-one 
years,  firom  the  24th  of  June,  1831,  reserving  the  said 
rent;  and  it  was  pionded  that  the  lessee  should, 
among  other  things,  thereby  covenant  to  build  a  dweU- 
ix^house,  of  the  value  of  600L,  upon  the  premises^ 
within  twelve  months,  and  not  to  permit  any  other 
building  to  be  erected  upon  the  demised  land,  which 
might  be  a  nuisance  to  the  adjoining  premises;  and 
that  the  lessor  should  covenant  for  himself,  his  heirs  and 
aaeigns^  for  the  quiet  enjoyment  of  the  premises  by  the 
leasee,  his  executors,  administrators,  and  ass^pns,  during 
the  teno,  and  also  for  the  renewal  of  the  said  lease  for 
the  further  t^rrn  of  twenty-one  years,  and  for  the  fur- 
ther renewal  of  such  lease  for  the  further  term  of  twen^-* 
one  yean  at  the  expiration  of  the  said  renewed  term,  so 
that  the  lessee,  his  executon^  adsBinistrators,  and  as- 
mfpm,  might  enjoy  the  premises  for  the  term  of  sixty- 
three  years. 


1846. 


StaUmeni, 


J.  A.  Frampttm,  the  intended  lessor,  died  before  the 
execution  of  the  lease,  having  devised  the  tenement  to 
the  Defendant,  W,  H.  Framptan.  W.  Warley,  the  les- 
see, also  died,  having  bequeathed  to  the  Plaimliff  his  it>- 
terest  in  the  pRmisca  eomprised  in  the  contract.  The 
dwelling-house  was  built  in  pucsiwnce  of  the  agree- 
ment* 


The  B<de  question  in  the  cause  arose  upoa  the  form  of 
the  lease.  The  Defendant,  as  trustee  of  the  legal  estate 
under  the  witt  of  J,  A.  Frampton,  insisted  that  he  was 
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Wo&LKT 
V. 

Fkamptok. 
statement. 


not  bound  to  do  more  than  covenant  that  he  had  done  no 
act  to  incumber  the  premiaes ;  and  he  declined  to  enter 
into  a  covenant  for  the  future  renewals  at  the  expiration 
of  the  first  or  second  term  of  twentj-one  yeaiB.  The 
Plaintiffs  insisted  that  thej  were  entitled  to  the  same 
covenants  from  the  Defendant,  the  devisee  of  the  legal 
estate,  as  they  would  have  been  entitled  to  from  the 
devisor  imder  the  contract ;  and  they  filed  their  bill  for 
specific  performance.  The  Master,  to  whom  it  was  re- 
ferred to  approve  of  a  lease,  according  to  the  terms  of 
the  agreement,  settled  the  draft  of  a  lease  to  be  exe- 
cuted by  the  Defendant,  containing  a  covenant,  in  the 
foUowingform:— 


"  And  the  said  W.  H.  Framptcnj  in  pursuance  of  the 
said  stipulation  in  the  said  recited  articles  of  agreement 
contained  for  the  insertion  in  the  lease  to  be  granted  in 
pursuance  thereof,  of  such  covenant  for*  renewals  as 
therein  mentioned,  and  for  the  purpose  of  effectually 
binding  at  law  the  reversion  of  the  said  premises,  with 
the  performance  and  observance  of  such  covenant  for 
renewal,  but  not  so  as  to  bind  the  said  W,  H,  FrcampUm^ 
or  his  representatives  personally,  except  in  the  event  of 
his  or  their  hereafter  acquiring  a  beneficial  interest,  and 
then  only  to  the  extent  of  such  beneficial  interest  in  the 
said  premises,  doth,  for  himself,  his  heirs  and  assigns, 
covenant,  promise,  and  agree  with  and  to  the  said 
Thomas  Femee^  his  executors,  administrators,  and  as- 
signs, that  he,  the  said  W.  H,  FramptoHf  his  heirs  or 
assigns,  shall  and  will,  at  the  expiration  of  the  said 
term  of  twenty-one  years  hereby  granted,  at  his  or  their 
own  expense  (a),  procure  from  the  lord  of  the  manor  the 
necessary  license  to  demise  the  siud  premises  for  the 


(a)  This  was  a  term  of  the  agreement. 


CASES  IN  CHANCERY. 


«63 


further  term  of  twenty-one  years^  and  shall  and  will^  in 
puTBoance  of  such  licenae,  at  the  joint  expense  (a)  of  the 
said  fV.  H,  FrampUmy  his  heirs  or  assigns,  and  of  the 
said  ThomoM  Femte^  his  executors,  administrators,  and 
aangns,  accordingly  grant  a  renewed  lease  of  the  said 
premises  unto  the  said  Thomca  Femecy  his  executors, 
administrators,  and  assigns,  for  the  further  term  of 
twenty-one  years,  to  commence  from  the  expiration  of 
the  said  term  hereby  granted,  at  the  like  yearly  rent  of 
101,  and  under  and  subject  to  the  like  covenants  and 
agreements  on  the  lessee's  part  to  those  on  his  part 
herein  contained,  with  a  like  covenant  by  the  said   W. 
H.  Ftawptany  his  heirs  or  assigns,   for  obtaining,  at 
his  or  their  expense,  at  the  expiration  of  the  said  fur- 
ther term  of  twenty-one  years,  a  further  license  from 
the  lord  of  the  manor  to  demise  the  said  premises  for 
a  further  term  of  twenty-one  years,  and  also  for  grant- 
ing at  such  joint  expense  aforesaid  a  second  renewed 
lease  of  the  said  premises  for  the  said  further  term  of 
twenty-one  years,  at  the  like  yearly  rent,  and  under 
and  subject  to  the  like  covenants  to  the  rent  and  cove- 
nants respectively  herein  reserved  and  contained,  except 
the  said  covenant  for  renewal,  in  order  that,  by  means 
of  these  presents  and  the  said  two  renewed  leases 
respectively,  the  said    Thomaz  Femeey  his   executors, 
administrators,  and  assigns,  may  have  and  enjoy  the 
sud  premises  for  the  said  term  of  sixty-three  years, 
according  to  the  sidd  recited  articles.    Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the  said  last- 
mentioned  covenant  by  the  said  W»  H.  Frampton  is 
meant  and  intended  only  to  bind  the  reversion  of  the 
said  premises  hereby  devised,    and  the  said    TT.   H, 
FramptOHf  his  heirs  and  assigns,  in  respect  thereof,  and 
that  he  or  they  shall  be  liable  to  an  action  of  damages 


1846. 

WORLVT 

V. 

FftAMPTOK. 

Staiemeni, 


(a)  This  was  a  term  of  the  agreement. 
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for  breach  of  the  said  covenant  as  owner  or  owners  of 
his  said  reversion,  but  not  further  or  otherwise." 

The  Defendant  excepted  to  the  report. 


Argument. 


Mr.  Humphrey  and  Mr.  Faber,  in  support  of  the 
exception: — 

The  Defendant  is  merely  a  trnstee  of  the  legal  estate 
without  any  beneficial  interest,  and  the  only  covenant 
which  can  be  required  from  him  is  that  he  has  himsdf 
done  no  act  to  incumber  the  property.  In  the  case  of 
I\iffe  V.  Broom  {a),  and  in  all  other  cases  in  whidi  the 
parties,  having  the  l^al  estate,  have  been  required  to  do 
more  than  covenant  against  their  own  acts,  the  reason 
was  that,  in  addition  to  their  characters  as  trustees,  thej 
had  some  beneficial  interest,  and  their  covenants  (beyond 
the  common  trustees'  covenants)  have  been  limited  to 
that  beneficial  interest.  4  Cm.  Dig.,  tit.  32,  chap.  25, 
sect  82  et  seq.,  ed.  1824;  2  Sug.  Y.  &  P.  p.  453  ei 
seq.,  ed.  10th.  The  covenant  is  not,  in  fact,  necessary 
to  the  Plaintiff's  tide.  The  devisees  of  the  lessor  would 
not  be  advised  or  permitted  to  sdl  the  lessor^s  interest 
in  the  estate  without  notice  of  the  i^reement;  and,  in- 
deed, notice  of  the  tenancy  would  constructively  affect 
a  purchaser  with  notice  of  the  rights  of  the  tenant  un- 
der the  agreement  The  purchaser  in  such  a  ease  most 
be  content  with  his  l^al  right  during  the  term  of  the 
demise,  and  his  equitable  right  to  a  renewal  on  its  exp»- 
ration.  A  right  to  bring  covenant  against  the  trustee 
would  not  give  the  lessee  a  better  estate  in  tiie  land. 

Mr.  BomUfy  and  Mr,  Nmrint^n  for  the  plaintiff: — 
The  right  of  renewal  arises  out  of  the  agreement,  and 

(a)  3  Bear.  36. 
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it  is  admitted  to  be  a  right  which  runs  with  the  land; 
why  then  should  it  not  be  protected  by  a  covenant  run-* 
lUDg  ako  with  the  land?  Fumival  y.  Crew  (a);  Barclay 
T.  Rome  (&).  It  is  a  right  which  the  Plaintiffs  may  in- 
sist upon  uk  equity^  against  the  Defendanti  if  the  De- 
fendant should  be  entitled  to  the  legal  estate  in  the 
rerenioD,  at  the  expiration  of  the  first  demise:  Baw^ 
stame  v.  Bendey  {cj.  There  is  no  reason  why  the 
Defendant,  who  is  now  in  the  place  of  the  original 
lessor^  should  not  enter  into  covenants  to  do  all  he  may 
hereafter  be  compelled  in  equity  to  do^  and  the  covenant 
settled  by  the  Master  goes  no  farther.  If  the  Defendant 
had  come  into  the  court  for  specific  performance  of  the 
agreement^  it  would  have  been  decreed  only  upon  the 
terms  of  his  entering  into  the  covenants  stipulated,  and 
the  plaintiffs  are  entitled  to  the  same  equity:  Pbwell  v. 
Lbyd  {dy  The  devisee  is  within  the  description  of  **  heirs 
and  asfflgns"  in  the  agreement:  Boe  v.  Hayley  (e)* 


1846. 


WOKLBT 
V, 

Frampton. 


Vice  Chancellob: — 

It  has  been  argued  that  the  effect  of  the  covenant, 
approved  of  by  the  Master,  if  entered  into,  would  be  to 
bind  the  land»  and  give  the  party  the  best  legal  interest 
he  can  now  have  in  the  property.  But  the  Defendant 
objects  to  ^iter  into  sudi  a  covenant,  and  the  only  ques- 
tion IS  whether  I  can  compel  a  mere  trustee  to  enter  into 
any  but  the  usval  covenants  in  respect  of  his  own  acts. 
It  is  admitted  that  the  Plaintiff  would  have  had  a  good 
equitable  title  without  this  covenant,  but  the  Plaintiff 
says  that  that  is  not  sufficient. 


(a)  3  Atk.  »d,  88. 
\b)  1  Sim.  &  St.  449. 
(c)  4Bro.  C.C.415. 


(d)  2Y.&  Jer.372. 
\e)  12  East,  464. 


Dee.  18M. 
Judgment* 
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9. 

FftAMPTON. 

Judgment. 


I  must  be  distinctly  understood  as  not  giving  any 
opinion  how  I  should  have  dealt  with  the  case  if  the  De- 
fendanti  having  declined  to  enter  into  the  covenant,  the 
Plaintiff  had  on  that  ground  desired  to  be  discharged 
from  the  contract  rather  than  dispense  with  the  covenant, 
— that  is,  how  I  should  have  dealt  with  the  case  if  Mr. 
Frampton  had  been  the  Pl^tiff,  declining  to  enter  into 
the  proposed  covenant,  and  Worley^  as  Defendant,  had 
asked  to  be  discharged  unless  the  covenant  were  en- 
tered into.  That  is  not  the  case.  Worley  does  not 
seek  to  be  discharged:  he  says  that  he  will  take  the 
lease  with  the  equitable  title  only,  if  he  shall  not  be  en- 
titled to  the  covenant;  and  the  question  is,  whether  I  can 
compel  a  bare  trustee  to  enter  into  it.  Why  the  trustee 
should  have  declined  entering  into  this  covenant  is  not 
a  question  into  which  I  am  at  liberty  to  enter.  It  cer- 
tainly appears  to  be  as  harmless  a  covenant  as  can  be, 
for,  beyond  all  dispute,  the  covenant  would  bind  the 
land  and  not  hurt  the  trustee.  But,  according  to 
the  established  practice,  I  think  I  cannot  compel  the 
trustee  to  do  more  than  enter  into  the  usual  covenant, 
that  he  has  done  no  act  to  incumber  the  property.  The 
case  of  Poffe  v.  Broom  (a)  is  clearly  distinguishable 
from  this  case,  as  are  also  the  other  cases  which  were 
referred  ta  It  is,  I  think,  to  be  regretted  that  the 
Plaintiff  should  not  have  the  benefit  of  the  covenant.  I 
almost  hope  it  will  be  giyen  as  a  matter  of  favour;  but 
I  think  I  cannot  compel  the  trustee  to  execute  it.  The 
exception,  therefore,  must  be  allowed,  the  depodt  or- 
dered to  be  returned,  and  the  case  referred  back  to  the 
Master. 

(a)  3  Beav.  36. 


CASES  IN  CHANCERY. 


IH  ^  2nd 
BULL  V.  PRITCHARD.  December. 

1847. 

Thomas  EVANS,  by  his  wiU  dated  in  1809,  after  ^Shjlnii^. 

devisiiig  his  freehold  estates  to  trustees,  upon  trust  to  In  a  deriie  of 

pay  the  rents  and  profits  to  his  daughter,  Mary  Bully  tmit for tht^ 

during  her  life,  for  her  separate  use,  proceeded — "  And  ^^^^  for  to 

from  and  after  the  decease  of  my  said  daughter,  I  do  ^f^»  u>d  Arom 

-        ,        ,.  ...  _  ,         ,  and  after  ber 

hereby  direct,  limit,  and  appomt  that  my  trustees  or  decease  to  con- 

the  survivor,  &c,,  do,  by  good  and  suflScient  convey-  Jate  untoTnd 

anoes  and  assurances  in  the  law,  convey  and  assure  my  «q«^y  between 

"^  ''  and  among  all 

said  freehold  estates  unto  and  equally  between  and  andeTeijtbe 

among  all  and  every  the  child  and  children  of  my  said  dren  of  tbe 

daughter,  Mary  Bull,  who  shall  live  to  attain  the  age  of  ^boSwuie^'to 

twenty-three  years,  and  to  his,  her,  and  their  heirs  and  »tt*in  **>«  ■«« 

t  •  •   .  of  twenty-three 

assigns  for  ever,  as  tenants  in  common  and  not  as  joint  years,  and  to 

tenants ;  and  if  there  shall  be  but  one  such  child,  then  ^i^  hdn°and 

to  such  only  child,  his  or  her  heirs  or  assigns  for  ever;  M«i?ns  for  ever; 

•'  '  ^         ®      ^  '  and  m  case 

but  in  case  there  shall  be  no  such  child  or  children,  or,  there  should  be 

being  such,  all  of  them  shall  die  under  the  age  of  twenty-  or  children,  or, 

three  years  without  lawful  issue,  then  upon  trust  that  ©f  them  So^ 

my  said  trustees,  or  the  survivors  or  survivor  of  them,  die  under  twen- 

.  .  i*        1  .  .1  ty-three  with. 

or  the  heirs  or  assigns  of  such  survivor,  do,  by  such  like  oat  isane,  then 

good  and  sufficient  conveyances  and  assurances  in  the  er  to'appiy^for' 

law,  convey  and  assure  my  said  freehold  estates  unto  JJ^jJJ^^Jf 

and  equally  between  and  amongst  all  and  every  my  roch  child's 

-,  "iT-jT-i  -mr         CI        1  •^■'*»  notwith- 

brother  and  sisters,  namely,  John  Evans,  Mary  Spend-  standing  such 

love,  EUzabeth,  the  wife  of  John  William  Nevett,  and  should  not^ 

Martha,  the  wife  of  the  said  John  Mtllsom,  and  to  his,  J^^^a^^*^^ 

her  and  their  respective  heirs  and  assigns  forever,  as  limiutiontothe 

^  children  of  the 

tenants  m  common.  daughter  and 

the  limitations 
OTer  on  default 

The  testator  then  directed  that  a  leasehold  estate  in  of  «>ch  cha. 

dren*  are  TOid 

Southwark  should  be  held  by  his  brother  at  a  certain  for  remoteness, 
rent,  and  he  gave  all  the  residue  of  his  estate  and  effects 
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to  the  same  truBtees,  whom  he  appointed  his  executors, 
upon  trosts  (a)  similar  to  those  declared  of  his  firediold 
estates.  And  the  testator  gave  his  trustees  and  execu- 
tors power  to  apply  the  interest  of  each  child's  respect- 
ive share,  or  so  much  thereof  as  they  might  deem  neces- 
sary, towards  their  mwitenance,  education,  and  bring- 
ing up,  notwithstanding  such  child's  share  should  not 
be  then  absolutely  vested. 


The  testator  died  in  1817.  Mary  Butt^  the  daughter 
and  only  child  of  the  testator,  had  at  that  time  one 
child,  Marify  the  grand-daughter,  who  afterwards  died 
intestate  and  without  issue,  leaving  her  unde,  the  father 
of  the  Plaintiff,  her  heir-at-law,  and  which  unde  after- 
wards died  intestate. 

After  the  death  of  Mary  the  grand-daughter,  a  bill 
was  filed  by  Mary  BuUy  the  daughter  of  the  testator, 
and  her  husband,  against  the  surviving  executor  and 
trustee,  and  against  the  surviving  brothers  and  sisters 
of  the  testator,  and  the  representatives  of  those  who 
were  dead,  praying  a  declaration  that  the  limitations 
and  trusts  created  by  the  will  concerning  the  freeholds, 
leaseholds,  and  residuary  personal  estate  of  the  testator 
were  void  for  remoteness.  Upon  the  hearing  of  that 
suit  in  1826,  a  declaration  was  made  that  the  limita- 
tions over  of  the  leaseholds  aft;er  the  death  of  Mary  BuU^ 
the  daughter,  were  void ;  but  the  Court  refused  to  de- 
cide in  her  lifetime  on  the  rights  of  the  parties  in  the 
freehold  estate  (by, 

Mary  BuUy  the  daughter,  survived  her  husband,  and 
died  in  1838,  without  having  had  any  other  issue  than 


(o)  See  1  Rubs.  214,  where        (ft)  See  BvU  v.  Pritehard,  1 
this  part  of  the  will  is  stated.       Run.  213. 
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the  said  Mary  the  grand-daughter,  and  having  executed 
a  will  whereby  she  devised  ''her  moietj,  or  equal  half 
part,  and  all  her  share  and  proportion,  right  and  interest 
of^  in,  and  to  a  messuage  or  tenement,  dwelling-house 
and  piemiKS,  situate  in  Three  Crown  Courts  Sauthwarky 
with  the  appurtenances,'*  to  the  Plaintiff  in  fee ;  and  she 
devised  and  bequeathed  the  reddue  of  her  estate,  both 
real  and  personal,  to  trustees  upon  trust  for  the  younger 
brothers  and  sisters  of  the  Plaintifil  Part  of  the  free- 
hold estate  of  the  testator  was  situated  in  the  Borough 
Market,  Sotdhwarky  and  had  formerly  been  occupied 
with  a  house  in  Three  Crown  Court,  but  was  not  actu- 
aUy  ratuated  in  the  latter  place:  this  was  believed  to  be 
the  property  which  Mary  BuUy  the  daughter,  had  in- 
tended by  her  will  specifically  to  devise  to  the  Plaintiff. 


1846. 


Stmttmmd, 


The  Plaintiff  by  his  bill  stated  that  he  was  advised, 
and  submitted  to  the  Court  that  Mary  Bull,  the  daugh- 
ter, had  only  a  life-interest  in  the  freehold  estates  of  the 
testator,  and  that  subject  thereto,  the  same,  by  virtue  of 
the  will,  vested  in  Mary,  the  grand-daughter  in  fee ;  and 
that  the  Plaintiff  was  now  entitled  to  the  same  in  fee, 
as  heir-at-law  of  his  father,  who  was  the  heir-at-law  of 
Mary,  the  grand-daughter.  But  if  the  Court  should  be 
of  opinion  that  Mary  BuU,  the  daughter,  had  become 
entitled,  in  fee,  to  the  freehold  estate,  then  the  Plaintiff 
was  entitled,  imder  her  will,  to  the  premises  thereby 
devised  and  described  as  situated  in  Three  Crown  Court; 
and  it  prayed  that  the  property  might  be  conveyed,  and 
the  rents  and  profits,  accrued  since  the  death  of  the  tes- 
tatrix, paid  to  the  Plaintiff  accordingly. 


The  Defendants  were — the  heir-at-law  of  the  last 
trustee  under  the  testator's  will,  and  the  trustees  and 
the  other  cestuis  que  trust  under  the  will  of  Mary  Bull, 
the  daughter. 
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SUUtrntfU. 


On  the  opening  of  the  cauBe,  it  being  intimated  bj 
the  Counsel  for  the  Plaintiff  that  they  intended  to  argue 
in  support  of  the  validity  of  the  gift  to  the  child  or 
children  of  Mary  Btdl,  notwithstanding  the  dedaion  of 
Lord  Gifford,  M.  "EL,  that  such  limitation  as  to  the  lease- 
hold was  void  for  remoteness,  the  Vice-- Chancellor  sug- 
gested that  the  Plaintiff  should  apply  to  the  Lard  ChoRr 
cellar  for  liberty  to  set  down  the  cause  before  him.  The 
application  was  accordingly  made,  but  his  Lordship  said 
that  as  the  judgment  of  the  Master  of  the  BoUss  as  to 
the  personal  estate,  could  not  be  pleaded  in  the  suit,  and 
it  was  merely  an  authority,  the  cause  should  take  its 
course. 


Arfwmeni. 


Mr.  Romilly  and  Mr.  Heathfieldy  for  the  Plaintiff: — 

Maryy  the  grand-daughter,  took  a  vested  remainder 
in  fee,  with  an  executory  devise  over  in  case  of  her  death 
under  twenty-three.  Bland  v.  Williams  (a),  in  which 
Sir  John  Leach,  M.  R.,  proceeds  on  the  assumption 
that  the  decision  of  Lord  Gifford,  on  the  question  as  to 
the  leaseholds  in  this  case,  was  not  an  authority :  Doe 
d.  Dolley  v.  Ward  {by  But  another  answer  to  the 
argument  to  be  founded  on  that  case,  and  also  on  several 
other  cases,  is,  that  decisions  on  the  construction  of  limit- 
ations of  personal  estate  are  not  applicable  to  cases  of 
real  estate:  Doe  d.  Hunt  v.  Moore  (c),  Phipps  v. 
Ackers  (d),  Greene  v.  Potter  (e). 


Mr.  Sidebottomf  for  the  devisees  of  the  residuary  estate 
under  the  will  of  Mary  Bully  the  daughter: — 

The  words  of  the  gift  in  this  case  affect  both  the  lame 

(a)  d  Myl.  &  K.  411.  &  Grang.  1107;  3  CI.  &  Fin. 

(b)  9  Ad.  &  £1.  582.  703;  6  Sim.  44,  nom.  Ph^ 
(e)  14  East,  601.  v.  Williams. 

id)  9  CI.  &  Fin.  583 ;  4  Man.        (e)  2  Y.  &  Coll.  517. 
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of  enjoyment  and  the  description  of  the  deyisee:  until 
persons  having  all  the  qualifications  which  the  testator 
requires  come  into  existence,  the  estate  must  remain 
contingent:  Duffiddy.  Duffield{d),  The  age  of  twenty- 
three  is  a  part  of  the  description  of  the  devisee ;  and, 
without  that  age,  there  is  no  gift :  Newman  v.  New* 
nuitn  {b)y  Festing  v.  AHen  (c),  Vawdry  v.  Geddes  {d). 
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Argument. 


Vicb-Chakcellob  : — 

I  shall  first  consider  this  case,  omitting  the  clause 
which  enables  the  trusties  to  apply  the  interest  of  the 
children's  shares  in  their  maintenance ;  and  afterwards 
consider  the  effect  of  that  clause  upon  the  question  of 
construction. 


Judgmeni, 


Now  there  are  two  classes  of  cases,  imder  one  or  the 
other  of  which  the  present  case  must  fall.  One  dass  is, 
where  the  devise  is  to  a  party  at  a  given  age,  and  the 
property  is  given  over  if  the  devisee  dies  under  that  age. 
The  other  is,  where  the  description  of  the  devisee  is 
such  as  to  make  the  given  age  part  of  that  description. 
In  cases  of  the  former  class,  the  Court  has  discovered 
an  intention  expressed  in  the  will,  that  the  first  devisee 
shall  take  aU  that  the  testator  has  to  give,  except  what 
he  has  given  to  the  devisee  over;  and,  in  order  to  give 
effect  to  that  intention,  has  held,  by  force  of  the  lan- 
guage of  the  will,  that  the  first  devise  was  not  contin- 
gent, but  vested,  subject  to  be  divested  upon  the  happen- 
ing of  the  event  upon  which  the  property  is  given  over: 
Phipps  V.  Ackers  (e).    In  the  second  dass,  the  Court  has 

(a)  3  BUgh,  N.  S.,  260.  infra,  p.  678. 

(6)  10  Sim.  61.  {d)  1  Ruas.  &  Myl.  203. 

(c)  12  M.  &  W.  279 ;  S.  C,        (e)  Ubi  supra. 

VOL.  V.  R  R  H.  W. 
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W^  ^9^99fw9W^p^^9  9 


held  the  deTise  contingent^  upon  the  ground  that  no  one 
could  claim  who  could  not  predicate  of  himself  that  he 
was  of  the  age  required, — that  otherwise  he  did  not  an- 
swer the  entire  description :  {Festmg  y.  Alien  (a)»  and 
the  cases  there  referred  to).  The  question  is,  ander 
which  of  these  two  classes  does  the  present  case  fall? 
I  think  clearly  under  the  second  class.  It  is  not  neces- 
sary that  I  should  say  whether  greater  violence  would 
be  done  to  the  language  of  the  will  in  this  case  than 
was  done  in  some  of  the  cases  of  the  first  dassy  as,  for 
example,  in  the  case  of  Doe  y.  Moore  (6).  The  two 
cases  are,  in  principle,  widely  different  from  each  other, 
and  this  case,  in  my  opinion,  dearly  falls  under  the  se- 
cond class. 


Then  does  the  clause  as  to  maintenance,  edocation, 
and  bringing  up,  alter  the  case  ?  I  think  not.  That 
such  provisions  are,  in  many  cases,  material  upon  ques- 
tions of  vesting  cannot  be  disputed ;  but  there  is  no- 
thing unreasonable  or  improbable  in  giving  the  benefit 
of  maintenance,  education,  and  bringing  up,  to  the  de- 
visee of  a  contingent  interest.  The  question  is,  whether 
I  can  allow  that  clause  to  have  any  efiect  upon  the  de- 
scription of  the  devisee,  which  description,  without  that 
provision,  indudes,  as  a  part  of  it,  the  age  of  twenty- 
three  years.  I  think  not  The  devise  is  not  to  the 
children,  at,  or  when,  or  if,  but,  in  effect,  to  such  only 
as  attfdn  the  age  of  twenty-three  years ;  and  the  interim 
pHt  has  no  legitimate  bearing  on  the  question. 


(a)  12  M.  &  W.  279 ;  8.  (7.,  p.  573,  poet.        (J)  14  East,  601. 
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22nd  4  24M 

FESTLNG  V.  ALLEN.  dm^^m 

HoGEB  BELE,  in  1821,  devised  his  real  estates 

to   trustees,  to  the  use  of  his  wife  for  her  life,  and   ,  f'*/*^^'-  , 

A  devise  of  real 

from  and  after  her  decease  or  second  marriacce,  to  the  e»totetotheuae 
use  of  his  granddaughter  Martha  Hannah  Johnson  and  with' remainder 
her  assigns  for  her  life,  and  from  and  after  her  de-  iJ*,^„Vc"c?J 
cease,  **  to  the  use  of  all  and  every  the  child  or  children  **»«  child  or 

^t_«j^  •*  •■  11  .      children  of  A. 

of  the  said  Martha  Hannah  Johnson^  who  shall  attain  who  shall  attain 
the  age  of  twenty-one  years,  if  more  than  one,  equally  ty^o^M  years!"' 
to  be  divided  between  them"  as  tenants  in  common,  •nd  for  want  of 

inch  issoe, 

and  to  their  several  and  respective  heirs  and  assigns,  over,— creates 

and  if  but  one,  then  to  the  use  of  such  one  child,  his  iife  in  a.,  with 

or  her  heirs  or  asragns ;  and  for  want  of  any  such  issue,  J^^aindeHn 

upon  trust,  as  to  one  moiety,  to  permit  Ann  Johnson.  fo«  '<>  ""^h  of 

.  ¥  K  ^         the  children  of 

the  wife  of  his  grandson  T.  R.  B.  Johnson,  to  receive  A.  as  shall  at- 
the  rents  and  profits  for  her  life,  for  the  maintenance  one;  and  on 
and  education  of  all  and  every  the  child  and  children  of  tl>cdeathof  A., 

•^  leaving  infant 

his  sfdd  grandson  T.  R.  B,  Johnson,  and  from  and  after  children,  but 

her  decease,  to  the  use  of  all  and  every  the  child  and  chil-  child  who  had 

dren  of  his  said  grandson  T.  R.  B.  Johnson,  "who  shall  Jte^tV-^i^efthe 

attain  the  age  of  twenty-one  years,  if  more  than  one,  ^"^fj**'  °^J^ 

equally  to  be  di^ded  among  them  "  as  tenants  in  com-  was  divested, 

t    .      ,t    •  1J1  ^'i.*  J  and  the  Umita- 

mon,  and  to  their  several  and  respective  heirs  and  as-  tions  over  were 
signs  for  ever,  and  if  but  one  such  child,  then  to  the  ^^®*^*^' 
use  of  such  one  child,  his  or  her  heirs  and  assigns ;  and 
as  to  the  other  moiety,  to  stand  seised  and  possessed 
thereof,  to  the  use  of  Sarah  Rhodes  for  her  life,  and 
from  and  after  her  decease,  to  the  use  of  all  and  every 
the  child  and  children  of  the  said  Sarah  Rhodes  "  who 
shall  attain  the  age  of  twenty-one  years,  if  more  than 
one,  to  be  equally  divided  among  them  "  as  tenants  in 
common,  and  to  their  several  and  respective  heirs  and 
asrigns;  and  if  but  one  such  child,  then  to  the  use  of  such 

rr2 
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Siaiewnnt. 


one  child,  his  or  her  heirs  and  aamgns.  And  if 
of  them  the  said  T.  R.  B.  Johnson  or  Sarah  Bhodts 
shall  happen  to  die  without  issue,  who  shall  attain  the 
age  of  twenty-one  yeans,  then  the  testator  provided  that 
the  trustees  should  stand  sdsed  and  be  poasessed  of  the 
entirety  of  the  said  real  estate,  to  the  use  of  the  sur- 
vivor of  them  the  said  T.  R.  B.  Johnson  and  Sarah 
Rhodes  for  life,  and  from  and  after  his  or  her  decease, 
to  the  use  of  his  or  her  child  and  children  in  sach  and 
the  same  manner  as  the  original  share  was  thereinbefore 
devised,  in  trust  for  them ;  and  if  both  of  them  should 
die  without  such  issue,  then  to  the  use  of  .^^sji,  the  wife 
of  John  Butt,  her  heirs  and  asragns. 


The  testator  died  in  1824.  The  widow  survived 
him,  and  died  in  the  lifetime  of  Martha  Hannah  John- 
son, the  granddaughter.  Martha  Hannah  Johnson  mar- 
ried Thomas  Festing,  and  died  in  1833,  leaving  the  Plain- 
tiffs, her  three  children,  then  infants,  surviving. 

Upon  the  bill  of  the  children  of  Martha  Hannah  Fes* 
ting,  the  granddaughter,  the  Vice-chancellor  directed  a 
case  to  the  Court  of  Exchequer,  and  the  opinion  of  that 
Court  was  certified  to  the  effect, — ^that,  upon  the  death 
o{  Martha  Hannah  Festing,  the  heir*at*law  of  the  testator 
took  an  estate  in  feensimple  in  the  real  estate  devised  by 
the  will;  that,  upon  her  death,  the  Plaintiffs,  her  infant 
children,  took  no  estate  or  interest  in  such  real  estates, 
or  the  rents  and  profits  thereof;  and  that,  upon  her 
death,  neither  Ann  Johnson,  nor  her  children,  nor  Sarah 
Rhodes,  nor  her  children,  took  any  estate  or  interest  in 
such  real  estates,  or  the  rents  and  profits  thereof  (a). 


(a)  See  a  full  report  of  the  arguments  and  of  the  judgment  of 
the  Court  of  Exchequer,  12  Mee.  &  W.  279. 
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Under  the  same  will,  a  question  arose  as  to  the  right  i842. 

of  the  Phuntififl,  the  infant  children  of  Martha  Hannah  ^mvitQ 

FesHngy  to  the  application  for  their  benefit,  during  their  «• 

minoritiesy  of  the  interest  of  a  legacy.  

statement* 

The  testator  gave  his  residuary  personal  estate  to  Whereatcs- 
trustees  upon  trust  to  invest  the  same  and  stand  pos-  ^  ui  tmi^tj  * 
seseed  thereof,  in  the  first  place,  out  of  the  interest  and  ?  l»i»  g™d- 

*         '  daughter  for 

annual  produce  to  pay  unto  Martha  Hannah  Johnson  an  l>f  r  life,  and 
annuity  of  thirty  pounds  during  the  life  or  widowhood  ahe  should  dia 
of  his  wife ;  and  from  and  after  the  decease  or  second  ^"e°ff ^^1* 
marriage  of  his  wife,  to  pay  imto  the   said  Martha  widow,  the  an- 
Hannaii  Johnson  one  annuity  of  forty  pounds  for  her  paid  for  the 

!•/»    i»i_  X  ^  I*  j/vt-j  maintenance  of 

life,  lor  her  separate  use,  and  nrom  and  after  her  decease,  the  children  of 
if  she  should  die  in  the  lifetime,  and  durinc:  the  widow-  ?**  «"»<!- 

'  °  daughter,  and 

hood  of  his  wife,  to  pay  the  said  annuity  of  thirty  pounds  tl»«t,  from  and 

-.   ^        1  .  ,     /        .  /.    1,        -.   after  the  de- 

unto  and  for  the  maintenance  and  education  oi  all  and  oeaae  of  hit 
every  the  child  and  children  of  the  said  Martha  Hannah  granddaughter, 
Johnson^  and  from   and  afler  the  decease   or  second  the  value  or  the 

amount  of  the 

marriage  of  his  said  wife,  and  the  decease  of  the  said  J^^'^j^y^'^J  • 
Martha  Hannah  Johnson^  then  that  his  said  trustees  produce  it  ac 
should,  by  and  out  of  the  said  trust  monies  and  the  interest  ^^i^nScof 
and  annual  produce  thereof  advance  and  pay  the  value  or  intereat)  should 

^         .  .  ^^^  be  paid  to  all 

amount  of  the  said  annuity  of  forty  pounds  unto  aU  and  and  every  the 
every  the  child  and  children  of  his  said  granddaughter  ^ren  oiTthe 
Martha  Hannah  Johnson,  if  more  than  one,  to  be  equally  goddaughter, 

'*'        ^11  more  tnan 

divided  amongst  them,  share   and  share  alike,  when,  one,  to  be 
and  as  they  shall  respectively  attain  the  age  of  twenty-  amongst  them, 
one  years,  and  if  there  shall  be  but  one,  then  the  uj^y^ahSluW  re- 
whole  to  such  one  child.  spectivcly  at- 

tam  the  age  of 
twenty-one 

And  there  was  a  gifl  over  in  case  of  the  death  of  tibere's^nld  be 
Martha  Hannah  Johnson  without  issue,  who  should  attain  ^^^  ^hoie^o^ 
the  age  of  twenty-one  years.  Mch  one  child, 

^^  with  a  gift  OTcr 

in  case  of  the 
death  of  the  granddaughter  without  issue  who  should  attain  the  age  of  twenty-one, — the 
children  of  the  granddaughter  are  not  entitled  to  the  annuity  or  interest  of  the  fund  after 
the  death  of  the  widow  and  their  mother,  until  they  attain  the  age  of  twenty-one  years. 
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By  a  codicil  the  testator  declared  that  the  yaloe 
or  amouDt  of  the  annuity  of  forty  pounds  directed  by 
his  will  to  be  paid  unto  the  children  of  his  grand- 
daughter Martha  Hannah  Johnson,  from  and  after  her 
decease,  should  be  such  a  sum  of  money  as  would  pro- 
duce, according  to  the  then  legal  rate  of  interest^  the 
yearly  sum  of  forty  pounds. 


Argument, 


Mr.  Kenyan  Parker,  Mr.  Matins,  and  Mr.  Shee  ai^ed 
that  the  interest  of  the  fund  appropriated  to  or  out  of 
which  the  annuity  was  paid  to  Martha  Hannah  Festing, 
should  be  paid  to  or  for  the  maintenance  of  the  in£mt 
Plaintiffs  from  the  time  of  the  decease  of  their  mother. 
They  dwelt  on  the  necessity  for  appropriating,  in  some 
events,  a  particular  sum  to  answer  the  annuity, — on  the 
gifl  of  rafdntenance,  if  the  widow  had  survived  the 
Plaintiffs'  mother,— and  cited  AcherUy  v.  Vernon  (a). 


lOM  Dec. 
Judgment. 


Vice-chancellor  : — 

If  I  am  to  read  it  as  a  legacy  to  the  children  when 
they  attain  twenty-one,  it  would,  according  to  the 
opinion  expressed  by  Sir  William  Grant  in  Hanson  v. 
Graham  {b),  be  a  contingent  legacy.  Notwithstanding 
Lord  Alvanlet/s  decision  in  May  v.  Wood{c),  the  most 
favourable  way  of  reading  the  will  is  to  consider  the 
words  "  to  be  divided  "  as  equivalent  to  the  words  "  to 
be  paid,"  so  as  to  make  the  gifl  to  the  children  imme- 
diate, with  a  postponement  only  of  the  time  of  payment 
This  being  the  only  construction  of  the  will  which  can 
give  the  children  a  vested  interest  in  the  legacy,  I  will, 

(a)  1  P.  Wms.  783.  (6)  6  Ves,  239. 

(c)  3  Bro.  C.  C.  471. 
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for  the  present  purpoee*  so  constrae  this  will  in  the 
children's  favoor,  although  the  legacy  (as  I  understand 
the  irill)  is  given  oyer,  if  aU  the  children  die  under 
twenty-<»e. 

Then,  what  is  the  role  of  the  Court  with  respect  to 
vested  legacies  payable  at  a  future  day?  The  admitted 
rule  isi  that  the  l^acy  does  not  carry  interest  until  the 
day  of  payment  shall  have  arrived.  By  what  reasoning 
am  I  asked  to  give  interest  upon  this  legacy  before  the 
day  of  payment?  It  is  first  said^  thatimaintenaDce  is 
given  in  another  case  on  the  death  of  the  moUier.  I 
admit  that  as  a  reason  for  b^eving  that  I  may  disap- 
poont  the  real  intention  of  the  testator,  if  I  do  not  ^ve 
interest  before  the  children  attain  twenty-one,  in  the 
event  which  has  happened*  But  the  question  to  which 
I  am  confined  is,  whether  the  testator  has  given  such 
interest  in  fiust»  or  said  that  which  can  justify  me  in  de- 
eding that  he  has^  in  this  case,  manifested  an  intention 
to  give  it?  Then,  stress  was  laid  upon  the  words 
^  from  and  after."  But  I  have  already  given  full  efiect 
to  these  words  in  treating  them  as  evidence  that  the 
gift  of  the  legacy  was  immediate,  and  the  payment  only 
as  postponed ;  unless  the  words  are  to  be  read  as  di- 
recting a  severance  of  the  legacy  from  the  bulk  of  the 
estate,  and  unless  such  direction  is  to  have  the  effect  of 
entitling  the  legatees  to  claim  interest  upon  the  le- 
gacy,— which  was  the  third  point  relied  upon  for  the 
legatee& 

Now,  altiiough  a  direction  to  sever  a  legacy  from  the 
bulk  of  an  estate  has  oflen  been  relied  upon  as  an  argu- 
ment favourable  to  a  claim  of  interest  upon  a  deferred 
legacy, — Ackerky  v.  Vernon  (a),  Boddy  v.  Dawes  (A), 


(a)  1  P.  Wmfl.  783. 


{h)  1  Keen,  962. 
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JudgmeiU. 


Saunders  v.  Vautier{a\  Vawdry  y.  G€ddes(b\  lAHer  r. 
Bradley  (c), — it  is  imposaible  to  bold  that  the  mere  ne- 
ceflsity  of  making  such  a  seyerance  in  some  eyents  only 
(as  in  the  case  of  the  residue  becoming  payable  befbfe 
the  legacy  itself  is  payable,  or  other  cause  unconnected 
with  the  legacy  itself)  can  haye  the  effect  of  giving  in- 
terest npon  a  deferred  legacy  before  it  becomes  payable. 
There  is  not  one  instance  in  twenty  of  deferred  legacies 
in  which  that  might  not  happen.  In  this  case,  how- 
ever, it  was  said  that  the  necesdty  of  providing  fi>r  the 
mother's  annuity  would,  in  certain  events,  render  a 
severance  of  the  legacy  necessary,  and  that  whatever 
might  become  necessary  in  the  execution  of  such  a  trust 
of  the  wiU,  must  be  considered  as  directed  by  the  tes- 
tator himself,  although,  in  terms,  no  severance  may  be 
directed  My  observation  upon  this  is,  that  so  far  as  the 
language  of  the  will  goes,  the  testator  clearly  supposes 
the  mother^s  annuity  will  be  paid  out  of  interest  arising 
upon  the  undivided  corpus  of  the  estate,  and  as  the 
legacy  is  ^ven  over  in  the  event  of  Martha  Haamah 
dying  without  issue  who  live  to  attain  the  age  of  twenty- 
one,  I  cannot  think  the  wiU  shews  that  severance  of  the 
legacy  from  the  bulk  of  the  estate  was  in  the  contempla- 
tion of  the  testator,  only  because  in  certain  events  the 
executors  might  be  obliged  to  pay  over  the  residue  be- 
fore the  destination  of  the  legacy  was  determined.  Be- 
sides, that  the  amount  given  to  the  children  at  the  time 
at  which  it  is  given,  is  not  necessarily  the  same  sum  as 
might  have  been  required  to  provide  for  the  mother's 
annuity  in  the  event  of  the  residue  becoming  payable  in 
her  lifetime,  is  manifest  from  the  direction  in  the  codicil 
as  to  the  mode  of  ascertaining  the  amount  of  the 
children's  legacy. 


(a)  1  Cr.  &  Ph.  240.  {h)  1  Rass.  &  Myl.  20a 

(c)  1  Hare,  10. 
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With  respect  to  the  case  of  Acherley  v.  Vernon  (a), 
thftt  case  proceeded  partly  upon  the  ground  that  the  tes- 
tator had  phioed  himself  in  loco  parentis  to  the  legatee^ 
— and  that  case  has  rarely  been  cited  without  drawing 
fix>in  the  Court  the  observation  that  it  was  a  case  do* 
pending  upon  special  cironmstanoes, — as  in  Criekeit  y. 
Dolby  {b)  and  Hearle  y.  Greenbank  (c).  It  was,  however, 
said,  that  the  testator  here  was  in  loco  parentLs ;  but 
that  is  not  implied  from  a  gift  to  grandchildren  per  Me:  2 
B<^r,  Leg.  224.  And  here  there  is  nothing  but  that 
relationship. 
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Upon  the  whole,  though .  I  may  disappoint  the  real 
intention  of  the  testator,  it  is  better  to  do  that  than  to 
introduce  distinctions  so  subtle  that  they  simply  subvert 
a  general  rule,  without  being  themselves  capable  of  re- 
duction to  any  definite  principle. 


Upon  the  certificate  of  the  Court  of  Exchequer  as  ta        ibu. 


the  real  estate, 

Mr.  Lowndes  and  Mr.  W,  T.  S.  Daniel,  for  the  heir- 
atp-law,  asked  that  the  bill  might  be  dismissed  as  agunst 
him,  with  costs. 

Mr.  Kenyon  Parker,  Mr.  MaUns,  and  Mr.  Shee, 
contrd. 

The  Vice-chancellor  gave  no  costs. 


6th  Jufy. 


(a)  1  P.  Wms.  783.         (b)  3  Ves.  10.        (c)  3  Atk.  697, 716. 
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24ih  and  26  «  .  ^       ^^^^^ 

June.  SAY  V.  CREED. 

Thet«ut™t  Catharine  ASTLEY,  by  her  win,  dated  m 

qoeathed  the  '  1815,  devised  her  real  estate  to  trustees  upon  the  trosta 

•nd^profitTof  ^®''6uu^>^  mentioned,  and  she  bequeathed  her  penonal 

her  real  and  estate  and  effects  to  the  same  trustees,  subject  to  the 

penonal  eatate  " 

toheraiater  payment  of  her  debts,  funeral  and  testamentary  ex- 

upon  and  after  penses  and  legacies,  upon  the  trusts  thereinafter  men- 

i*lft^f '  tioned     And  the  testatrix  directed  her  trustees,  as  soon 

upon  truat  to  ' 

aeU  the  real  ea-  as  conYcniently  might  be,  after  her  decease,  to  oonvert 

tatci  and  pay 

the  money  all  such  part  of  her  said  personal  estate,  as  should  not 

froin  to  auch  ooQ^i^t  of  money  or  security  for  money,  into  money,  and 

Su^**'*'*  invest  the  same  upon  real  or  Government  seourities; 

ahooid,  b^  any  and  she  empowered  her  trustees  to  continue  out  at  in- 

and,  if'she     *  terest  all  such  monies  as  she  had  then  at  interest,  and 

queaththe*^"  ^l^o  *<>  call  in  and  re-invcst  all  or  any  part  of  her  personal 

"^.^.^^  f°^  estate  as  the  said  trustees,  or  the  survivor,  his  executors, 

codicil,  then  «          -                                                                          >                            ~» 

to  pay  the  &C.,  should  think  fit.     And  the  testatrix  then  declared 

amongst  her  ^^^^  ^^  8<^d  devisc  and  bcqucst  of  her  sidd  real  and  per- 

and^  by  W*  ^°^  estates  were  made  to  the  said  trustees  upon  trust, 

codidi,  the  tea-  that  they  should  receive  and  take  all  the  rents,  issues, 

tatriz  revoked 

the  former  de.  and  profits  of  all  her  said  real  and  personal  estates,  and 

qoMtmadeby  P^7  ^^  Same  uuto  her  mother,  Catharine  Astky,  and 

deriaed  *  *d*be  ^^^  assigus,  for  her  owu  usc  and  disposal,  during  her  life, 

queathed  all  and  firom  and  after  her  decease,  upon^  trust  to  pay  the 

and  personal  Same  unto  her  sister,  Lucy  Brawn,  for  her  separate  use ; 

^^J!^  «^  ^^^  fro°^  w^^  after  the  decease  of  her  said  mother  and 

tmsteeSy  upon 

the  like  trosta,  gister,  upon  trust  to  sell  the  said  real  estates,  and  the 

bat  directed  .  .         ,        ^                     ,           .  ,      «    , 

that  all  <■  the  money  arising  theretrom,  together  with  all  the  rents  and 

^oaiiTbe^paid  p^fits  thereof,  from  the  last  payment  made  to  the  sur- 

to  her  next  of 

kin  on  the  part 

of  her  mother,  and  not  to  any  of  her  next  of  kin  on  the  part  of  her  ftither  i-^HM,  that 

the  teatatrix  died  intestate  aa  to  the  residuary  personal  estate. 

That  the  next  of  kin  of  the  teatatrix,  ex  parte  matemft,  at  the  death  of  the  tenant  ibr 
life,  were,  under  the  codicil,  entitled  to  the  proceeds  of  the  real  estate. 
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yivor  of  her  nid  mother  and  outer,  flhoold  be  pud  by  ^^7* 
the  etid  truateee  (after  deducting  the  charges  of  exeout* 
ing  the  said  trusts)  unto  such  person  or  persons,  and  in 
such  manner  and  form,  ''to  whom**  she  should,  by  any 
oodidlf  note,  or  memorandum,  ^ve  or  bequeath  the  same. 
But  in  case  she  should  not,  by  any  oodiofl,  note,wmemo- 
randum^  give  and  bequeath  the  said  monies,  or  not 
thereby  giv^  bequeath,  and  dispose  of  the  whole  thereof, 
th^i  the  testatrix  directed  that  the  same,  or  such  part 
thereof  as  should  not  be  disposed  of^  should  be  paid  by 
the  said  trustees  unto  and  amongst  her  next  of  kin,  in 
due  course  of  administration,  as  the  law  directs  in 
respect  of  intestates'  personal  estates. 

The  testatrix  made  a  codicil  to  her  will,  dated  in  1818, 
reciting  that  she  had,  by  her  will,  devised  her  real  es- 
tates upon  the  trusts  ''  hereinafter''  mentioned,  and  that 
she  had  bequeathed  her  personal  estate  upon  the  trusts 
''  thereinafter"  mentioned,  and  she  then,  by  the  codicil, 
revoked  such  devise  and  bequest,  and  thereby  gave,  de- 
vised, and  bequeathed  all  her  real  and  personal  estate 
and  effects  whatsoever  unto  other  trustees,  their  heirs, 
exjscutors,  administrators,  and  assigns,  to,  for,  and  upon 
the  like  trusts,  and  subject,  and  with  the  same  powers 
and  authorities^  as  in  her  said  will  mentioned.    ''  But," 
the  testatrix  proceeded, ''  I  do  hereby  revoke  and  declare 
that,  in  case  I  shall  noC  make  any  further  codicil  to  this 
my  will,  and  dispose  of  the  residue  directed  by  my  said 
will  to  be  paid  to  my  next  of  kin,  I  do  hereby  will  and 
direct  that  all  the  said  residue  shall  be  pcud  to  my  next 
of  kin  on  the  part  of  my  said  mother  only,  and  not  to 
any  of  my  next  of  kin  on  the  part  of  my  late  deceased 
father."    And  the  testatrix  appointed  the  same  trustees 
to  be  the  executors  of  her  will  and  codicil.    The  testa- 
trix died  in  November,  1828. 
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Lucy  Braum,  the  sister  of  the  testatrix,  and  the 
tenant  for  life  under  her  will,  suryived  the  testatrix. 
She  was  the  sole  next  of  kin  of  the  testatrix  living  at 
the  time  of  her  death,  and  she  was  also,  at  the  same 
time,  the  only  next  of  kin  of  the  testatrix  on  her  mo- 
ther's side.  Exduding  Lucy  Braum,  the  tenant  for  life, 
the  person  who,  at  the  death  of  the  testatrix  stood 
nearest  in  the  relation  of  next  of  kin  of  the  testatrix 
on  her  mother's  side,  was  FkUSp  Bell,  an  unde  of  the 
testatrix. 


Lucy  Brown,  the  tenant  for  life,  died  in  June,  1843. 
PhiUip  BeU  was  then  dead ;  and  the  next  of  kin  of  the 
testatrix,  on  her  mother's  side,  living  at  the  death  of 
Lucy  Brown,  were  his  children  and  others  in  the  same 
degree  of  relation.  The  Plaintiff  was  the  personal  re- 
presentative of  Lucy  Brown.  The  Master  found  the 
several  sums,  which  had  been  produced  by  the  real  and 
personal  estate  respectively,  and  the  amount  of  the  re- 
sidue.    On  hearing  the  cause  for  further  directions, — 


Argumtnu         Mr.  RoU  and  Mr.  RoundeU  Palmer,  for  the  Pldntiffi 

Mr.  RomiUy  and  Mr.  MaKns,  Mr.  Walpole  and  Mr. 
Fleming,  Mr.  Chandlese  and  Mn  Surrage,  for  next  of 
kin  of  the  testatrix,  ex  parte  matemfi,  living  at  her 
death,  excluding  Lucy  Brown. 

Mr.  Wood  and  Mr.  Prior,  for  the  next  of  kin  of  the 
testatrix,  living  at  the  death  of  Lucy  Brown. 


On  the  part  of  the  Plaintiff,  it  was  contended  that  the 
residuary  personal  estate  was  not  disposed  of  by  the 
will  or  codicil,  and,  therefore,  that  the  representative  of 
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the  testatrix's  next  of  kin  was  entitled  to  it.  For  the 
Defendants,  who  had  no  chum  except  under  the  will, 
or  ^ose  interests  were  greater  under  the  wiU  than 
as  belonging  to  the  class  of  next  of  kin,  it  was  ar- 
gued that  the  personal  estate  was  disposed  of.  On 
this  point  the  cases  of  Croohe  v.  De  Vandes(a),  Leigh- 
tan  T.  BaiUe  (b),  and  Rayner  y.  Mowbray  {c\  were 
cited. 
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On  the  question,  who  were  entitled,  under  the  limita- 
tion to  the  next  of  kin  of  the  testatrix,  on  the  part  of 
her  mother,  and  not  on  the  part  of  her  father,  the  au- 
thorities cited  were — cases  in  which  a  gift  to  next  of  kin 
has  been  construed  next  of  kin  living  at  the  death  of 
the  testator,  and  the  tenant  for  life  has  been  included  in 
the  benefit  of  the  limitation :  JElmsky  v.  Yaunff  {d) ; 
Jenkins  y.  Gower{e)i  cases  in  which  it  has  been  con- 
strued next  of  kin  living  at  the  death  of  the  tenant  for 
life :  Jones  v.  Colbeck  (/),  Miller  v.  Eaton  (y),  Briden  v. 
Hewlett  (h),  Butler  v.  Bushnell[%),  Minter  v.  Wraith  (k), 
Booth  V.  Vicara  (/),  Clapton  v.  Buhner  (m) :  and  a  case  in 
which  the  pH  had  been  construed  next  of  kin  living  at 
the  death  of  the  testator,  but  excluding  the  tenant  for 
life  from  the  benefit  of  the  limitation :  Bird  v.  Wood  (n). 
In  this  case  the  peculiarity  was  observed  upon,  that  not 
only  was  the  limitation  in  favour  of  the  next  of  kin  on 
the  mother's  side,  but  the  next  of  kin  on  the  father's 
ride  were  expressly  excluded. 


(a)  9  Ves.  197. 

(5)  dMyl.&K.267. 

(c)  3  Bro.  C.  C.  234, 

(d)  2MyL  &  K.  82;  S.a, 
Id.  780. 

(e)  2  CoU.  637. 
(/)  8  Ves.  38. 


(g)  Sir  G.  Coop.  272. 
Ih)  2  Myl.  &  K.  90. 
(t)  3  Myl.  &  K.  232. 
(k)  13  Sim.  62. 
(0  1  Con.  6. 
(m)  6  Myl.  &  Cr.  108. 
(»)  2  Sim.  &  St.  400. 
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y  icb-Chancbllor  : — 

Two  questions  have  been  argued  before  me, — ^first, 
whether  the  personal  estate  of  the  testatrix  is  included 
in  the  bequest  contained  in  her  codicil  to  her  next  of 
*"^'"**"^*  kin  on  the  part  of  the  mother,  or  whether  the  testatrix 
died  intestate  as  to  such  personal  estate;  and,  secondly, 
who  are  the  persons  entitled,  under  the  bequest  in  the 
codicil  to  such  next  of  kin. 

The  case  has  this  peculiarity — ^that  the  decision  upon 
either  point,  separately  taken,  may  affect  the  decision 
upon  the  other  point.  Thus  a  decision  that,  according 
to  the  construction  of  the  words  of  the  gift,  the  testa- 
trix had  given  the  proceeds  of  the  sale  of  her  real  estate, 
at  her  death,  to  the  same  persons  to  whom  the  law, 
without  any  disposition,  would  at  that  time  give  her 
personal  estate,  would  meet  (if,  indeed,  it  did  not  dis- 
place) the  argument  founded  upon  the  improbability 
that  the 'testatrix  intended,  in  this  case,  to  die  intestate 
as  to  her  personal  estate.  Again,  a  decision  that  the 
next  of  kin,  to  take  under  the  codicil,  were  the  parties 
answering  the  description  of  the  next  of  kin  at  the 
death  of  Lucy  Browriy  would  leave  that  argument  in 
force.  In  considering  the  case,  I  have  endeavoured  to 
follow  the  rule  to  which  I  shall  more  particularly  ad- 
vert, of  construing  the  words  of  the  testatrix  in  their 
natural  sense,  inquiring  what  the  testatrix  intended,  by 
examining  her  words  in  all  parts  of  the  will 

For  the  purpose  of  trying  the  question  of  intestacy, 
I  will  suppose,  first,  the  next  of  kin,  to  whom  the  be- 
quest is  made  in  the  codicil,  to  mean  next  of  Idn  living 
at  the  death  of  Lucy  Brawn.  Assuming  that  to  be  so;, 
afler  repeated  considerations  of  the  will  and  codicil,  my 
conclusion  is,  that  in  the  will  the  proceeds  of  the  sale 
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of  the  real  estate  only  are  given  to  the  testatrix's  next        1047. 
of  kin.    If  so,  the  pft  in  the  codicil  described  as  ^'  the 
residue,  directed  by  my  said  will  to  be  paid  to  my  next 
of  kin,**  cannot  be  more  extenmve.     That  such  is  the 
plain  and  gmnunatical  construction  of  the  wiU  I  can-     <^«4p-^- 
not  doubt)  unless  that  meaning  can  properly  be  altered 
or  modiied  by  reason  of  some  inherent  force  in  the 
word  residue  in  the  codiciL     The  proceeds  of  the  sale 
of  the  real  estate  is  the  last  antecedent,  and  the  use  of 
the  word  ''but "emphatically  limits  the  reference  to 
that  antecedent.    It  appears  to  me  also,  that  the  testa- 
trix generalkfy  in  her  will,  when  directing  a  conversion 
of  her  property,  correctly  says  into  '^  money,"  in  the 
singular  number,  speaking  of  the  real  and  personal  es- 
tate; but,  when  she  speaks  of  money  then  existing,  she 
calls  it  '*  nxnues."    This  change  of  expression  woidd  be 
correct  according  to  legal  phraseology;  but,  I  confess, 
that  the  observation  i^n  it  appears  to  me  much  too 
critical  to  be  a  safe  guide  as  to  what  the  testatrix  meant 
The  observations  upon  the  word  **  residue,"  in  the  codi- 
cil, appeared  to  me,  at  one  time,  to  be  more  deserving  of 
attention*  as  shewing  that  the  testatrix,  by  the  use  of 
the  word  residue  in  the  codidl,  expressed  what  she  sup- 
posed she  had  done  by  her  will;  but  I  am  satisfied  that 
the  word  cannot  per  se  produce  the  effect  contended  for. 
The  testatrix,  by  the  codicil,  expressly  sends  me  back  to 
the  will  to  ascertain  the  meaning  of  the  word  "  residue," 
and)  when  I  look  at  the  will,  I  find  that  it  is  confined  to 
the  real  ertttte,  which  is  there  given  in  express  terms, 
subject  to  the  payment  of  certain  charges  and  expenses, 
which  are  directed  to  be  paid  out  of  the  proceeds. 
Taking  the  words,  therefore^  in  their  strict  and  natural 
sense,  it  appears  to  me  that  there  is  no  ground  whatever 
fi>r  saying  that  the  will  and  the  codidl  go  beyond  the 
proceeds  of  the  real  estate. 
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Nothing)  then,  remains  upon  this  part  of  the  case 

except  the  argument,  which  has  been  founded  upon 

this,  that  the  testatrix  (upon  the  supposition  I  am  now 

proceeding  upon),  has  given  the  residue  of  her  real  estate 

Jndffmtmi.     ^y  j^^j.  ^jjj  ^^  ^^^^^^  ^£  ^^  living  at  the  death  of  lAuy 

Brown,  and  has  left  her  personal  estate  to  go,  accord- 
ing to  law,  amongst  her  next  of  kin  living  at  her  own 
death.  That  this,  if  intended,  was  capricious,  I  do  not 
deny ;  but  it  is  not  so  capridous  or  extravagant  as  to 
jurtify  me  in  giving  to  the  testatrix',  language  a  mew- 
ing  which  it  does  not  bear.  If  I  were  at  liberty  to  act 
upon  conjecture,  I  should  probably  come  to  a  different 
conclusion ;  but,  in  deciding  on  the  claims  of  the  next 
of  kin  living  at  the  death  of  Lucy  Brawn,  and  who  can- 
not therefore  have  been  personally  and  individually  ob- 
jects of  the  testatrix's  bounty,  it  is  not  upon  conjecture 
that  I  should  be  justified  in  departing  from  the  letter  of 
the  will.  I  may  observe,  also,  though  I  do  not  rely 
upon  it,  that  the  general  structure  of  the  codicil  fi^ 
vours  the  literal  construction  of  the  words. 

The  next  point  is,  as  to  the  persons  who  are  to  take 
the  residue  given  by  the  codicil.  The  question  is,  whe- 
ther the  assumption  I  have  hitherto  made  use  of  is  correct 
or  not  The  persons  who  daim  are,  fiiBt,  the  Phuntiff, 
who  claims  as  representing  the  sole  next  of  kin,  ex  parte 
matemft,  living  at  the  death  of  the  testatrix,  although 
the  party  whom  he  represents  was  next  of  kin  also  ex 
parte  patemft.  The  second  class  of  claimants  comprises 
the  persons  who,  if  Lucy  Braum  had  died  in  the  lifetime 
of  the  testatrix,  would  have  been  her  next  of  kin  ex 
parte  matem&.  The  other  claimants  are  the  only  next 
of  kin  of  the  testatrix,  ex  parte  matemft,  living  at  the 
death  of  Lucy  Brawn  ;  and  my  opinion  is,  that  the  last 
class  of  persons,  the  next  of  kin,  ex  parte  matemft,  of 
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ilie  testatrix  living  at  the  death  of  Luey  Brawn  are  the 
pencils  to  whom  the  property  is  giyen. 

Tlie  rule  of  law  as  laid  dowiij  and,  I  believe,  cor- 
rectly, in  modem  cases,  is,  that  the  words  of  the  will,  in 
cases  of  this  description,  are  to  be  construed  in  their 
strict  and  proper  sense,  unless,  from  the  context,  it  ap> 
pears  that  they  were  used  in  some  other  sense,  or  unless 
the  dieamstances  of  the  case  exclude  it.     The  rule  was 
applied  in  HoUoway  v.  HoUoway  (a),  and  has  since  been 
followed    in   numerous    cases,  of  which   Jenkins    v. 
Gowerijbl)  and   Seifferth  y.  Badham{c)  are  examples; 
and  upon  that  rule  I  have  repeatedly  acted  in  cases  like 
the  present.    According  to  those  authorities,  where  a 
testator  ^ves  property  to  a  tenant  for  life,  and,  after  the 
death  of  the  tenant  for  life,  to  his  next  of  kin,  and  there 
is  nothing  in  the  context  to  qualify,  or  in  the  circum- 
stances of  the  case  to  exclude,  the  natural  meaning  of 
the  testator's  words,  the  next  of  kin  of  the  testator 
living  at  his  death  will  take ;  and,  ii*  the  tenant  for  life 
be  such  next  of  kin,  either  solely  or  jointly  with  other 
persons,  he  will  not  on  that  account  only  be  excluded. 
This  rule  is  generally  admitted ;  but  it  must,  I  think, 
be  admitted  also,  that  it  has  been  much  relaxed  in 
some  modem  cases  {d), —  as  much  perhaps  as  it  safely 
can  be  consistently  with  the  preservation  of  the  rule 
itself.     That  relaxation  is  favourable  to  my  conclu- 
sion in  this  case,  although  I  believe  it  is  not  necessary 
that  I  should  rely  upon  it.     In  applying  the  rule  to 
this  case,  the  Court  is  bound,  as  Lord  Brougham  ob- 
served in  Ovy  v.  Sharp  {e),  and  as  has  been  said  in 
other  cases,  to  place  itself  in  the  situation  of  the  testa- 

(a)  5  Yes.  399.  {d)  See  2  Jarm.  Wills,  64  ef 

(3)  2  Coll.  C.  C.  637.  seq. 

(e)  M.  K.  27tli  &  28tli  Feb.        (e)  See  1  Myl.  &  K.  602. 
1846.  Reported  10  Jurist,  892. 
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tor,  and  inquire  what  the  teatator'a  words  express,  when 
used  by  a  person  in  that  situation.  Now,  in  this  case, 
the  will  and  codicil  speak,*  at  the  latest,  at  the  death  of 
the  testatrix.  At  the  date  of  the  codicil,  the  father  and 
mother  of  the  testatrix  were  dead,  for  she  speaks  of  her 
late  father,  and  she  had  no  brother  or  sister  living, 
except  Lwy  Brown,  nor  any  child  of  a  brother  or  sister. 
It  was,  therefore,  of  necessity,  that,  if  Lucy  Brawn  sur- 
yived  her,  which  she  must  have  contemplated  would  be 
the  case,  that  Lucy  Brown  would  be  her  only  next  of 
kin  living  at  her  death.  When,  therefore,  the  testatrix, 
in  such  circumstances,  described  her  next  of  kin,  to 
whom  she  has  given  her  property,  in  terms  which  import 
that  she  contemplated  a  plurality  of  persons  under  that 
description,  the  question  is,  whether  her  words,  if  pro- 
perly interpreted,  do  not  describe  some  persons  other 
than  Lucy  Brown*  Without  expressing  any  opinion  of 
my  own  upon  the  case  of  Jones  v.  CoJbech  (a),  decided 
by  Sir  WUUam  Grant,  I  may  observe,  that  it  is  an  au- 
thority for  the  proposition  that  the  words  must  be  so 
interpreted.  Again,  Lucy  Brown,  whom  the  testatrix, 
at  the  date  of  her  will  and  codidl,  knew  would  be  her 
sole  next  of  kin,  if  she  survived  her,  is  tenant  for  life  of 
the  whole  of  the  fund ;  and  although  that  might  be  im- 
material in  cases  otherwise  circumstanced,  as  in  HoBo^ 
way  V.  HoUoway,  Jenkins  v.  Gower,  SeifferA  v.  Bad/uan, 
and  the  cases  there  referred  to,  it  has  been  considered 
material  in  a  case  so  circumstanced.  Miller  v.  Eaton  (&) ; 
upon  which  case  also  I  abstain  from  expresang  any 
opinion.  And  without  giving  any  opinion  upon  the 
case  of  Bird  v.  lVood{c),  it  may  be  observed,  that  it  is 
a  case  clearly  distinguishable  from  the  present,  upon  the 
direction  contained  in  the  will  respecting  the  vesting, 
upon  which  the  Vice-chancellor  principally  relied. 

(a)  8  Ves.  38.  {h)  Sir  G.  Coop.  272. 

(c)  2  S.  &  St.  400. 
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I  have  considered  the  party  in  whose  favour  I  decide 
this  case,  as  entitled  to  the  benefit  of  the  observation, 
that  the  cases  of  Jimu  v.  Colbtck  and  MtUer  v.  Eaton 
are  in  his  favour ;  but  I  purposely  abstain  from  resting 
my  own  decision  upon  them.  The  argument  against 
the  claim  by  the  other  next  of  kin,  upon  which  I  decide 
this  case,  is,  that  the  testatrix,  at  the  date  of  the  codicil, 
knew  that  Lucy  Brown,  if  she  survived  her,  would  be 
her  next  of  kin  ex  parte  patemA,  as  weU  as  ex  parte 
matem&;  yet,  in  her  codicil,  in  which,  for  the  first  time, 
she  distinguishes  the  next  of  kin  one  from  the  other, 
she  describes  the  objects  of  her  bounty  as  next  of  kin 
on  the  part  of  her  mother,  and  not  next  of  kin  on  the 
part  of  her  father.  That  appears  to  me  to  lead  to  the 
same  construction  as  would  be  deduced  from  the  au* 
thoiity  of  the  cases  I  have  referred  to. 


Judgment, 


BRADLEY  v.  BARLOW.  13^^  and  mh 

P^^  July, 

Thomas  potts,  by  wm,  dated  in  1810,  be-  Leg«cyto 
queathed  500/.  to  trustees,  upon  trust,  at  the  expiration  otVeter^.tor  ^ 
of  one  year  next  after  the  testator's  decease,  to  invest  Jo^p]^!^"^^'^ 
the  same,  and  to  pay  the  interest  and  dividends  thereof  husband,  for 
unto  or  for  the  use  ot  Anne  Ettem,  wife  of  Peter  Ellem,  after  the  death 
for  and  during  her  Ufe,  for  her  separate  use ;  and  from  ^d  tVc^up^^ 
and  after  her  decease,  in  trust  to  pay  the  said  interest  J""^  *o  P»7  ^he 

.  ^      1  •     1-^  interest  for  the 

and  dividends  unto  the  said  Peter  EUem  for  his  life,  and  maintenance  of 
from  and  after  the  death  of  the  survivor  of  Peter  Ellem  oiAnne  t^ 

should  be 
Ihring  at  her  death,  until  they  should  respectively  attain  twenty-one,  and  when  and  as  they 
should  teTcrally  and  respectively  attain  their  said  ages  of  twenty-one  years,  upon  trust  to 
pay  and  transfer  the  legacy  eaually  unto  and  amongst  all  the  children  of  Annet  when 
and  as  they  should  severally  and  respectively  attain  their  said  ages  of  twenty- one  years ; 
and,  if  any  of  the  said  children  should  die  under  twenty-one,  then  unto  such  as  should 
attain  that  sge,  share  and  share  alike ;  and,  in  case  all  and  every  of  the  said  children 
should  die  under  age,  then  to  pay  the  legacy  to  the  testator's  next  of  kin.  The  children 
of  Ajme,  who  attained  twenty-one  years  of  sge,  acquired  vested  interests  in  the  legacy, 
notwithstanding  such  children  died  in  the  lifetime  of  Anne,  the  tenant  for  life. 
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and  Anne  his  wife,  in  trust  to  pay,  apply,  and  dispose  of 
the  interest  and  dividends  of  the  said  sum  of  500L,  or  a 
sufficient  part  thereof,  for  and  towards  the  maintenance, 
education,  support,  and  bringing  up  of  such  child  or 
children  of  the  said  Anne  EUem  as  should  be  living  at 
the  time  of  her  death,  until  such  children  should  seve- 
rally and  respectively  attain  their  several  and  respective 
ages  of  twenty-one  years;  and  when  and  as  they  should 
severally  and  respectively  attun  their  said  ages  of 
twenty-one  years,  in  trust  to  pay,  assign,  and  convey 
the  said  sum  of  6002.,  with  the  interest,  dividends,  and 
produce  thereof  as  should  not  have  been  applied  for 
putting  any  or  either  of  them  to  business^  or  otherwise 
advancing  any  or  either  of  them  in  life,  pursuant  to  tiie 
power  thereinafter  for  that  purpose  contained,  equally 
unto  and  amongst  all  the  children  of  the  said  Amu 
JEHem,  when  and  as  tiiey  should  severally  and  respect- 
ively attain  their  said  ages  of  twenty-one  years.  And 
in  case  any  or  either  of  tiie  said  children  of  the  said 
Anne  EUem  should  happen  to  die  before  having  attained 
twenty-one  years,  then  in  trust  to  pay,  assign,  transfer, 
and  convey  the  said  sum  of  50021,  and  the  interest,  divi- 
dends, and  produce  thereof,  or  such  part  thereof,  as 
should  remain  unapplied  as  aforesaid,  unto  such  of  the 
children  of  the  said  Anne  EUem  as  should  live  to  attain 
his,  her,  or  their  respective  age  or  ages  of  twenty-one 
years,  share  and  share  alike,  if  more  than  one ;  but  in 
case  all  and  every  of  the  said  children  of  tiie  said  Anne 
EUem  should  happen  to  die  under  age,  then  in  trust  to 
pay,  assign,  transfer,  and  convey  the  said  sum  of  ^00/., 
and  the  interest,  dividends,  and  produce  thereof,  or  such 
part  thereof  as  should  remain  unapplied  as  aforesaid, 
imto  the  testator^s  next  of  kin,  according  to  the  Statute 
of  Distribution  of  intestates'  personal  estate  and  effects ; 
and  he  thereby  empowered  and  directed  his  trustees  to 
pay,  assign,  transfer,  and  convey  the  same  accordingly. 
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There  was  a  subeequent  ph  to  AmeKa  Oldham,  for 
her  life,  remiunder  to  any  huBband  with  whom  she 
might  intermarry  for  his  life,  and  a  trust  to  apply  the 
interest  ibr  the  nuuntenance  of  all  and  every  sach  child 
or  children  of  the  said  Amelia  Oldham,  as  she  should 
have  living  at  the  time  of  her  decease,  until  they  should 
attain  twenty-one,  and  to  transfer  the  capital  unto  and 
amongst  all  the  said  children  of  Amelia  Oldham,  when 
they  should  respectively  attain  twenty-one,  and  a  gift 
over  in  case  of  the  death  of  all  the  said  children  under 
age  and  without  leaving  issue*  In  case  of  the  death  of 
Amelia  Oldham  under  twenty-one,  a  sum  bequeathed  to 
her  was  given  unto  such  of  several  persons  (J.  Lock, 
T.  Taylor,  and  others)  as  should  be  living  at  the  lime 
of  the  decease  of  Amelia  Oldham,  equally ;  and  if  any 
of  them  should  have  died  in  her  lifetime,  leaving  issue, 
the  share  of  the  person  so  dying  to  be  transferred  to 
such  issue.  And  the  testator  bequeathed  the  residue 
of  his  personal  estate  to  John  Tayhr,  his  executors,  ad- 
ministrators, and  assigns. 


The  50021  was  iuvested  by  the  executors  in  stock, 
which  was  afterwards  converted  into  57221,  3/.  5#.  per 
Cent.  Annuities.  The  dividends  were  paid  to  Awne  JSl- 
km,  until  her  death  in  1841.  Anne  EUem  had  four 
children,  Mary,  WilHam,  Anne,  and  John.  Mary,  Anne, 
and  WUUdm  attained  their  ages  of  twenty-one  years, 
and  died  in  the  lifetime  of  Anne  EUem,  their  mother. 
John  died  in  her  lifetime  without  having  attained 
twenty-one. 


The  bill  was  filed  by  the  personal  representatives  of 
Mary,  Anne,  and  WUliam,  against  the  executors  of  P. 
Barlow,  the  last  survivor  of  the  trustees,— the  next  of 
kin  of  the  testator  at  the  time  of  his  death, — and-^fae 
assignee  of  the  residuary  l^atee,  praying  that  the  572/. 
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stock,  and  ihe  dividends  since  the  death  of  Anne  EUemy 
might  be  transferred  and  paid  to  the  Phintiift  respect- 
ively, as  such  personal  representatives. 


Mr.  Tinney  and  Mr.  Bagshawe,  for  the  Plaintiffs : — 

The  niling  words  of  the  bequest  are  the  words  which 
direct  a  division  of  the  fund  amongst  the  diildren  of 
Anne  EUem  when  they  shall  attain  the  age  of  twenty- 
one  years :  this  constitutes  a  gift  in  remainder  expect- 
ant upon  life-estates,  and  is  followed  by  a  ^ft  over  to 
the  next  of  kin  in  case  of  the  death  of  the  children  un- 
der age.  The  reference  to  children  living  at  the  death 
of  Anne  EUenif  is  a  part  of  the  maintenance  clause, 
which  does  not  cut  down  the  substantial  gift. 

Mr.  Lee^  for  the  next  of  kin : — 

The  trust  declared  of  the  fund,  is  for  such  of  the 
children  of  Anne  EUem  as  shall  be  living  at  the  time  of 
her  deatL  In  a  subsequent  gift,  made  in  a  simih^ 
form,  to  the  children  of  Amelia  Oldham^  the  language 
is  rendered  entirely  unequivocal  by  the  word  ''said," 
identifying  the  objects  to  whom  the  corpus  is  be- 
queathed with  those  to  whom  maintenance  is  ^ven. 
But  the  meaning  of  the  language  is  obviously  the  same : 
Archer  v.  Jeffon  (a).  The  gift  to  the  next  of  kin,  in 
the  event  of  the  death  of  the  children  of  Anne  EUem 
under  age,  has  therefore  taken  effect:  M^Kinnon  y.  Sew^ 
ett(b).  The  rule  of  construction  adopted  by  the  Court 
in  the  case  of  Say  v.  Creed  (c)  supports  this  conclusion. 

Mr.  Anderdon  and  Mr.  Hislop  Clarke^  for  the  assignee 
of  the  residuary  legatee,  contended  that  the  gifts  to  the 
children  of  Anne  EUem  had  failed  by  their  death  in  her 


(a)  8  Sim.  446.  (Jb)  2  Myl.  &  K.  202. 

(c)  SaprSy  pp.  587  ti  teq. 
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lifetime;  that  the  gift  to  the  next  of  Idn  had  not  taken 
effect,  inasmuch  aa  all  the  children  had  not  died  under 
age;  and  that  the  fund  passed  under  the  residuary  gift: 
Greene  y.  Ward  {a). 


1847. 
Bkadlbt 
BAmLOw. 


Vice-Chancellob  : — 

Before  the  argument  on  this  case  commenced,  and  on 
the  same  day,  I  gave  judgment  in  the  cause  of  Say  y. 
Creed  {b)y  in  which  (as  in  the  principal  cause)  I  had  to 
determine  the  construction  of  a  wiU.  Some  expressions 
which  I  made  use  of  in  explaining  the  grounds  of  my 
judgment  in  Say  t.  Creeds  were  cited  by  the  Defendants' 
counsel  in  the  present  case.  Now  I  certainly  intended 
to  lay  down  no  new  proposition  by  what  I  said  in  Say 
y.  Creeds  and  I  probably  should  haye  said  nothing  as  to 
the  general  rules  by  which  the  Court  should  be  goyemed 
in  construing  a  will,  if  it  had  not  been  that  two  cases 
decided  by  a  judge  of  the  highest  authority  (I  refer  to 
Jones  y.  Colbeck  (c)  and  Miller  y.  Eaton  {d)  )  had  been 
pressed  upon  me  as  authorities  (as  they  certainly  were 
authorities)  for  the  conclusion  I  came  to  respecting  the 
next  of  kin  in  that  case.  I  was  anxious,  in  referring 
to  these  cases,  to  observe  that  I  considered  them  as  ad- 
mitting the  general  rule  of  construction  I  had  laid  down ; 
and  that  if  those  cases  were  unsatisfactory,  (upon  which 
I  gave  no  opinion),  they  were  so  not  upon  the  ground 
that  they  impeached  the  general  rule,  but  that  such 
rule  had  been  ill  applied  in  them;  an  observation 
which  (I  conceive)  applies  also  to  Briden  v.  Hewlett  U) 
and  some  other  modem  decisions.  In  Say  v.  Creed  the 
restriction  in  favour  of  heirs  ex  parte  matemft  ovlj. 


Judpmemi* 


(a)  1  Ru88.  262. 
(6)  Supra,  p.  680. 
(c)  8  Yes.  38. 


{d)  Sir  G.  Coop.  272. 
{e)  2  Myl.  &  K.  90. 
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was  alone  sufficient  to  decide  that  case,  and  upon  that  I 
decided  it.  But  as  Jones  v.  Colbeck  and  Miller  t.  Eaton 
have  never  been  overruled,  I  thought  myself  bound  to 
give  the  Plaintiff  the  benefit  of  the  observation^  that 
they  were  authorities  in  his  favour. 


In  the  present  cause  I  have  no  doubt  upon  the  con- 
struction of  the  will,  within  the  limits  of  \h&  rule  which 
obliges  me  to  ascertain  the  testator's  intention  from  what 
he  has  said,  and  from  that  alone.  In  doing  this,  I  shall 
begin  by  excluding  the  life-interest  of  Peter  Elkm,  the 
husband.  [His  Honor  read  the  will  to  the  end  of  the 
limitation  to  the  children  of  Anne  EUem, — Cleaving  out 
the  gift  to  Peter  EUem."]  Now,  if  the  will  had  given 
no  life-estate  to  Peter ,  and  had  stopped  where  I  have 
stopped,  I  should  scarcely  have  thought  it  admitted  of 
doubt  but  that  any  child  of  Anne  who  attained  twenty- 
one  in  her  lifetime  would  take  a  vested  interest.  It  is 
true  the  direction  as  to  maintenance  applies  in  terms  to 
children  living  at  her  death ;  but  it  is  obvious  that  the 
direction  is  so  limited  only  because  the  testator  is  speak- 
ing of  them  as  supposed  minors  at  that  time.  It  cannot 
be  successfully  argued  that  it  was  necessary  that  a 
child  of  Anne  should  be  a  minor  at  her  death,  in  order  to 
bring  herself  within  the  gift ;  and  if  that  is  excluded, 
there  is  nothing  in  the  words  of  the  will  which  conflicts 
with  the  construction  contended  for  by  the  Plaintiff, 
and  much  that  requires  it :  but  when  the  clause  of  the 
will  is  read  which  describes  the  event  upon  which  the 
legacy  is  given  over  (a),  that  conclusion  is  satisfiic- 
torily  confirmed.  Upon  that  clause  it  is  manifest  that 
Anne  Ellem  and  her  children  were  to  take  whatever 
was  not  given  to  the  legatee  over.  The  life-interest  in 
Peter  Ellem  rather   confirms   this   construction    than 


(a)  Supra,  p.  500. 
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otherwise ;  for  it  explains  some  apparently  conflicting 
directions  in  the  will,  but  without  being  admissible  as  a 
ground  from  which  to  infer  that  the  gifts  to  the  children 
oi  Anne  were  not  such  as  they  would  have  beoi^  if  no 
life-estate  were  given  to  PeUr. 

The  bequest  to  Amelia  Oldham  and  her  children,  and 
I  may  add  the  contingent  bequest  of  3,00021  reduced 
annuities  to  John  Lock,  Thomcu  Taylor j  and  the  others, 
also  appear  to  me  rather  to  confirm  my  view  of  the 
question  in  this  cause ;  for,  although  in  these  cases  the 
legacies  are  given  over  in  case  of  the  deaths  of  the  lega- 
tees before  they  become  entitled  in  possession,  there 
is  a  substituted  bequest  to  their  issue  in  case  any  should 
£e  leaving  issue,  a  provision  which  is  not  found  in  the 
bequest  now  in  question. 
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STAHLSCHMIDT  v.  LETT. 

A  DEFENDANT  in  the  original  suit  havbg  become 
bankrupt,  his  assignees  were  brought  before  the  Court 
by  supplemental  bill,  and  a  decree  pronounced  at  the 
hearing.  The  Registrar,  before  passing  the  decree, 
suggested  that  the  bankrupt  ought  to  have  been  served 
with  the  subpoena  to  hear  judgment. 


Mr.  FreeUng  mentioned  the  point,  and  submitted  that 
it  was  not  necessary,  and  had  not  been  the  practice  to 
bring  the  bankrupt  to  the  hearing,  all  his  interest  hav- 
ing passed  to  his  assignees.  Robertson  v.  Southgate  (a) 
was  mentioned. 


6<A  and  7M 
Jufy. 

Where  &  defen- 
dant  becomes 
bankrupt  after 
the  institation 
of  the  lait,  and 
hifl  aasigneea 
are  made  par- 
ties by  supple- 
mental bill,  it 
is  not  necessary 
to  bring  the 
bankrupt  to  the 
hearing,  by 
serving  him 
with  the  sub- 
poena to  hear 
judgment. 


(a)  Supra,  p.  223. 
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Judgment, 


The  yiCE-CHAHCEUX>B  aaid  it  was  not  neccoDMry  to 
aerye  the  bankrupt  with  the  sabpcEoa  to  hear  judg- 
ment, hifl  estate  being  Tested  in  the  asagnees.  One 
decree  was  made  in  both  soita.  If  the  allegaiicm  of  the 
bankruptcy  made  in  the  supplemental  bill,  and  admitted 
by  the  answer  in  that  suit,  were  untrue,  the  bankrupt 
would  not  be  prejudiced,  for  the  decree  was  in  that  case 
made  in  his  absence  and  would  not  bind  him. 


Vith  Jufy» 

Pending  a  re- 
ference of  title, 
ordered  upon 
motion,  in  a 
•nit  for  Bpeciflc 
performance, 
the  defendant 
cannot,  under 
the  114th  Or. 
der  of  May, 
1845,  dismiai 
the  bill  for  want 
of  proiecntion. 


COLLINS  r.  GREAVES. 

Publication  passed,  and  the  time  spedfied  i 
the  Order  CXIV.  s.  4,  of  May,  1845,  subsequently 
elapsed  without  proceedings. 


m 


Mr.  Roltf  for  the  Defendant,  moved  to  dismiss  the 
bill  for  want  of  prosecution. 

Mr.  Malitu  opposed  the  motion. 

It  appeared  ihat  the  suit  was  for  specific  performance 
of  a  contract  for  sale,  and  that  some  months  before  pub- 
lication passed  an  order  was  made  upon  motion,  referring 
it  to  the  Master  to  inquire  whetiier  a  good  tide  could 
be  made  to  the  property  comprised  in  the  contract. 


The  Yice-Chancellor  said  that  the  pendency  of 
the  order  of  reference  was  an  answer  to  the  motion. 
Either  party  might  procure  a  report 


Motion  refused,  with  costs. 
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WILLETTS  V.  WILLETTS.  29rd  and  sin 

Jufy, 

A  N  affidavit  of  the  seryioe  of  an  order  did  not  describe  An  affidavit  of 
it  as  haying  been  "  duly  passed  and  entered,"  which  is  ^^JlScr^f ^ 
the  usual  form  of  deposition.  Court,  must 

^  itate  that  sacn 

order  was 
"  duly  pasied 
and  entered." 


Mr.  Craig  asked  that  the  proof  of  service  might  be 
treated  as  effectual,  notwithstanding  the  omission.  The 
Registrars  differed  in  opinion  as  to  the  sufficiency  of  the 
affidavit.  The  order  had  actually  been  duly  passed  and 
entered. 


The  Vice-Chakceli^or  said  that  he  should  be  go- 
verned by  the  practice  of  the  Court,  which  required  the 
affidavit  to  contain  the  averment  which  was  wanting  in 
this  case,  until  that  practice  was  altered  by  the  Lord 
Chancellor's  authority. 
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^SldJuk!!  MAJOR  V.  WARD. 

leth  July, 

Stephen  took  a  xliXCEPTIONS  to  the  Master's  Report,  in  a  vendor^s 

anwutc from  ^^^^»  finding  that  a  good  title  could  be  made  to  a  tene- 

muiam,  his  j^ent  called  «  Old  Hall,"  and  three  acres  of  land  iii  Hast 

father,  and  then 

mortgaged  the    Uendred. 

estate,  with  a 
power  of  sale 

on  default  of  One  objection  wan,  that  due  notice  had  not  been 

mortgage  mo-  given  of  the  sale,  which  had  been  made  by  the  mort- 
^rtUn^three*^  g^g^c  under  the  powers  contained  in  the  mortgage 
months  after      deed;  and  another  was,  that  an  allotment  of  oonmion 

notioe,  in  wnt- 

ing,  given  to  land,  part  of  the  estate  described  as  having  been  al- 
heira,  execot  lotted  to  the  mortgagor  in  lieu  of  four  acres  of  common 
tors,  adminb.    fi^j^j  jg^^j    ^^  ^^^^  shewn  to  have  been  allotted  to  him 

trators,  or  as- 
signs, or  left  at   in  lieu  of  the  four  acres  of  land  which  were  formerly 

his  or  their  , 

usual  or  last      occupied  or  enjoyed  with  the  tenement  called   "  Old 

known  place  of .    tt  11  » 
abode.    The        ^^^' 
conveyance  to 

fTif/iim  wM  ^^^  tenement  called  '^  Old  Hall,''  and  four  acres  of 

cUred  void^^aa    ^^^^^  Iskud^  dispersed  in  the  common  field  ot  East  Hen-- 

against  the  ere-  dred.  beloneinff  to  the  said  tenement,  or  therewith 
ditors  of  Wii.  \  ^  .^  .     ^         J  A  x.^c    €^ 

Ham.    Some      usually  occupied  or  enjoyed,  and  an  acre  and  half  of 

wards  the'  arable  land,  also  in  the  said  common  field,  were  oon- 
mortj^ee         yeyed  to  one  Beaslev  and  his  heirs,  by  a  deed  dated  in 

caused  the  no-  "^  •^  ^         ^ 

tioe  demanding  December,    1784.      Beasley  devised  the   premises  to 

affixed  to  the  WilUam^  his  son.     In  January,  1818,  WiUiam  Beasky, 

house^wUch  ^^^  ®^°'  mortgaged  the  property  in  fee  to  Mary  and 

was  the  last  Rebecca  Smith,  for  securing  400i  and  interest.     In  the 

known  place  of 
abode  of  Ste- 
phen :  and  the  mortgagee,  a  short  time  before  the  expiration  of  the  three  months,  entered 
into  a  contract  for  the  sale  of  the  property: — Held^  that  as  the  right  of  the  mortgagee 
under  the  power  of  sale  was  paramount  to  that  of  the  creditors  of  William^  the  notice  to 
Stephen  was  sufficient. 

That  such  notice  was  well  served  by  being  fixed  on  the  door  of  Stephen's  last  known 
place  of  abode. 

That  the  contract  for  sale  of  the  property,  although  made  before  the  expiration  of  the 
notice,  wis  not  therefore  invalid. 
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mortgage  deed  the  parcels  are  described  as  a  messuage 
or  tenement  in  East  Hendred,  called  Old  Hall,  with  the 
malt-house,  stable,  and  outbuildings  thereto  next  ad- 
joining, together  with  the  garden,  orchard,  and  plot  of 
arable  land  following ;  viz.  all  that  allotment  of  land 
adjoining  to  the  said  messuage  or  tenement,  contuning 
by  admeasurement  3  acres  and  1  rood  (be  the  same 
more  or  less),  and  which  said  allotment  of  land  was  in 
part  by  the  award  of  the  commissioners  appointed  in 
and  by  an  act  of  Parliament  made  and  passed  in  the 
41st  year  of  Greo.  III.,  intituled  '^  An  Act  for  dividing 
and  allotting  that  port  of  the  parish  of  JEast  Hendred 
called  Wesimanside,  in  the  county  of  Berks^  allotted, 
awarded,  and  confirmed  unto  WiUiam  Beasley^  for  and  in 
lieu  of  four  acres  of  common  field  land,  and  which  said 
allotment  of  land  was  then  laid  down  in  meadow, 
fenced,  and  well  planted  with  trees. 


Siaienunt. 


In  1822,  Rebecca  Smith  died,  leaving  Mary,  and  Ann, 
another  sister,  her  co-heiresses  at  law,  having  also  ap- 
pointed them  her  executors  and  residuary  legatees.  By 
a  settlement  made  upon  the  marriage  of  Ann,  in  Octo- 
ber, 1827,  one  moiety  of  the  400/.  secured  by  the  mort- 
gage of  1818,  with  other  property  of  Ann,  were  assigned 
to  trustees,  upon  the  trusts  of  the  marriage  settlement. 
By  indentures  of  July,  1828,  WiUiam  Beasley  further 
charged  the  property  with  \QQL  in  favour  of  Mary 
Smith,  subject  to  the  AOOL  secured  by  the  prior  mort- 
gage. By  indenture,  dated  the  13th  and  14th  of  Sep- 
tember, 1833,  in  consideration  of  the  payment  of  the 
400/.,  and  lOOL  expressed  to  be  paid  by  Stephen  Beasley 
to  Mary  and  Ann  Smith,  the  property  was  conveyed  by 
the  mortgagor  and  mortgagees  to  such  uses  as  Stephen 
Beasley,  the  son  of  WiUiam,  should  appoint,  and  subject 
thereto  to  uses  to  bar  dower,  with  remainder  to  the 
use  of  Stephen,  his  heirs  and  assigns. 
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By  indenturesy  dated  the  23rd  and  24th  of  Sq»tein- 
ber,  1833,  Stephen  Beasky  oonyejred  the  oame  property 
to  Thonuu  MajoTy  tlie  Plaintiff,  in  fee,  by  way  of  mort* 
gage,  to  secare  500J1  and  interest;  and  it  waa  by  the 
mortgage-deed  proTided  and  declared,  that  in  caae  de- 
fiiult  should  be  made  by  the  said  Stephen  Beadey^  his 
heirs,  executors,  administrators,  or  assigns,  in  payment 
of  the  said  sum  of  5002.,  or  the  interest  for  the  same, 
or  any  part  thereof  respectively,  on  the  days  and  times 
thereinbefore  appointed  for  payment  thereof  respective- 
ly, the  said  Thomas  Major ^  his  executors,  administra- 
tors, and  assigns,  should  at  any  time  or  limes  thereafter 
^ve  notice,  in  writing,  to  the  sud  Stephen  Beasley,  his 
heirs,  executors,  administrators,  and  assigns,  or  cause 
the  same  to  be  left  at  his  or  their  usual  or  last  known 
place  of  abode  or  residence,  requiring  payment  of  the 
said  sum  of  50021,  and  the  interest  for  the  same,  or  so 
much  thereof  respectively  as  should  then  remain  unpaid; 
and  if  the  said  Stephen  Beasky,  his  heirs,  executors, 
administrators,  and  assigns,  should  make  a  ftirther  de- 
fault in  payment  of  the  same,  or  any  part  thereof,  for 
the  space  of  three  calendar  months  next  after  delivery 
of  any  such  notice  as  aforesaid,  then,  and  in  any  such 
case,  it  should  and  might  be  lawful  to  and  for  the  said 
Thomas  Major,  his  heirs  and  assigns,  at  any  time  or 
times  thereafter  absolutely  to  sell,  convey,  or  dispose 
of  the  said  hereditaments  and  premises  thereby  ap- 
pointed, granted,  and  released,  or  intended  so  to  be, 
either  entirely  and  altogether,  or  in  parcels,  by  public 
auction  or  private  contract,  or  partly  by  public  auction 
and  partly  by  private  contract,  to  any  person  or  persons 
willing  to  become  the  purchaser  or  purchasers  thereof, 
for  such  price  or  prices,  or  such  sum  or  sums  of  money 
as  to  the  said  Thomas  Major,  his  heirs  or  assigns,  should 
seem  proper,  with  full  power  and  liberty  to  purchase  in 
the  same  at  any  public  auction,  without  liability  for  any 
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lo0B  to  be  incDrred  thereby ;  and  for  the  purpose  of  anjr 
each  sale  or  sales  to  enter  into,  make,  and  execute  all 
such  contracts,  oovenantSy  and  agreements,  conveyances, 
assignments,  assurances,  deeds,  acts,  matters,  and  things, 
as  to  the  said  Themas  Major  the  elder,  his  heirs  and 
assigns,  should  seem  reasonable.  And  it  was  further 
agreed  and  declared,  that  all  such  contracts,  convey- 
ances, and  assurances,  made  or  executed  by  the  said 
TTumuu  MajoTy  his  heirs  or  assigns  as  aforesaid,  with  or 
without  the  concurrence  of  Stephen  Beasky,  his  heirs  or 
assigns,  should  be  effectual  and  binding ;  and  that  the 
sidd  Thomas  Mcqct  should  stand  possessed  of  the  mo- 
nies to  be  produced  by  such  sale,  upon  trust  to  pay  the 
costs  and  expenses  thereof  ;~the  said  sum  of  500J1  and 
interest ;  and  as  to  the  surplus,  upon  trust  for  Stephen 
BetUleyy  his  heirs,  executors,  administrators,  or  assigns. 
Thomas  Mcgor  took  a  further  charge  of  \50h  and  in* 
terest  on  the  same  property  in  October,  1833. 


SUtmmmt. 


The  indentures  of  the  13  th  and  14  th  of  September, 
1833,  whereby  the  property  was  conveyed  from  WilUam 
to  Stephen  Beasky,  were,  by  a  decree  in  a  creditor's  suit, 
made  in  1840,  declared  to  be  void,  as  against  the  credi- 
tors of  WilKam  Beasley, 


In  November,  1841,  Thomas  Major  claimed  to  be  a 
creditor  of  Stephen  Beasley  imder  the  mortgage  for  the 
principal  and  an  arrear  of  interest,  making  together 
693/.  17«.  6d;  and  he  caused  a  notice,  dated  the  24th  of 
November,  1841,  to  be  prepared,  requiring  Stephen 
Beasley  to  pay  that  amount,  and  all  expenses,  on  or  be- 
fore the  expiration  of  three  calendar  months  from  the 
date  thereof,  which  was  the  24th  of  November,  1841, 
or  that  he  Tliomas  Major  should  proceed  to  a  sale  of 
the  premises  according  to  the  powers  vested  in  him  by 
the  mortgage  deed.     This  notice  was  not  served  upon 
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Stephen  Beasley  otherwise^than  by  affixing  it  upon  the 
door  of  a  house,  alleged  to  have  been  his  bst  known 
place  of  abode.  On  the  18th  of  November,  1841, 
before  the  time  mentioned  in  the  notice  had  expired, 
ThomcLS  Major  entered  into  the  contract  for  the  sale  of 
the  property  to  the  defendant  at  the  price  of  700iL, 
which  contract  was  the  subject  of  the  suit 


Argument 


Mr.  Lee  and  Mr.  Heatlifieldf  for  the  defendant, 
ai^ed,  that  after  the  invalidity  of  the  conveyance  to 
Stephen  was  declared  by  the  Court,  the  notice  to  Stephen^ 
even  supposing  it  to  be  well  served,  would  be  unavail- 
ing, inasmuch  as  the  creditors'  of  fftttiafn,  and  not  Sie- 
pheUf  were  the  parties  entitled  to  the  surplus  proceeds: 
the  power  of  sale,  therefore,  had  not  arisen,  and  the  sale 
could  not  be  sustained.  They  contended  also,  that  the 
title  to  the  allotment,  under  the  indosure  act,  was  de- 
pendent upon  the  title  to  the  lands  in  respect  of  which 
it  was  allotted,  and  that,  therefore,  it  was  necessary,  as 
a  preliminary  step,  to  identify  the  particular  lands  in 
respect  of  which  the  allotment  was  made,  and  shew  that 
tiiere  was  a  good  titie  to  those  lands  in  the  party  from 
whom  the  title  to  the  allotment  was  derived:  Hodghxnr- 
son  V.  Cooper  {a)* 


Mr.  Malins  and  Mr.  Welford,  for  the  Plaintiff. 


Judgment. 


Vice-  Chancellor  : — 

After  disposing  of  other  objections, — 

With  reference  to  the  objection  of  the  insuffidency 
of  the  notice,  it  was  sud,  that  after  the  decree  in  the 

(a)  9  Bear.  804. 
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credltOTB*  suit,  declaring  the  oonvejanoe  to  Stephen  void 
as  against  the  creditors  of  William^  it  was  not  enough 
that  Siephen  Beadey  should  be  served,  but  that  the 
creditors  of  WxTHam  BeoMky,  in  whose  favor  that  decree 
was  made,  should  also  have  been  served.  It  is  admitted 
that  the  mortgage  to  Major,  and  the  power  of  sale  con- 
tained in  it»  were  unaffected  by  that  decree.  The  posi- 
tion of  the  parties  is,  in  fact,  somewhat  anomalous. 
The  creditors  of  fFiUiam  didm,  not  under,  but  para- 
mount to,  Stephen.  There  is  no  privity  between  ffH" 
Kam  Bea$ley*9  creditors,  and  8tephen%  and  those  who 
claim  under  Stephen.  But  the  title  of  Megw,  who 
dums  under  Stephen,  is  paramount  to  that  of  the  credi- 
tors of  JfHSam.  The  creditors  of  WiUuim  in  such 
cdrcnmstances  may  have  a  right  to  redeem,  and  a  right 
to  require  Mcgor  to  account  for  the  proceeds  of  the  sale, 
but  (not  cliuming  under  Stephen)  they  have  no  right  to 
interfere  with  the  power  of  sale  vested  in  Major,  and 
which  his  contract  with  Stephen  gave  him.  Assuming, 
then,  that  Stephen  was  the  only  person  to  whom  it  was 
necessary  that  notice  should  be  given, — ^was  the  act, 
done  in  the  present  case,  sufficient? — I  think  it  was. 
The  power  of  sale  in  the  mortgage  deed  made  a  notice 
left  at  the  last  known  place  of  residence  of  Stephen, 
sufficient,  and  if  Stephen  left  that  place  vacant,  and  the 
door  closed,  I  think,  as  agunst  him,  which  (in  my  view 
of  the  case)  is  the  only  question,  affixing  the  notice  on 
the  door  was  sufficient,  at  least  to  throw  the  onus  on 
the  other  side  of  shewing  that  something  more  should 
have  been  done,  or  why  that  which  has  been  done  is 
insufficient  ? 


1847. 


^m    ^^^^HV^^^^PPVV^ 


It  was  also  argued,  that  evidence  should  have  been 
given  that  Stephen  Beasley  was  actually  living,  when 
notice  was  affixed  on  the  door.  Upon  the  facts  which 
are  before  me  I  think  not. — ^Thc  common  presumption 

VOL.  v.  T  T  H.  W. 
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JmdgmenL 


ie^  Uiat  life  continues ;  and  there  is  no  suggestion  here, 
that  any  ground  exists  for  supposing  Stephen  to  haye 
been  dead. 

The  next  ground  of  objection  was,  that  the  agree- 
ment for  sale,  being  before  the  expiration  of  the  period 
fixed  by  the  notice,  the  sale  was  void. — I  do  not  give 
any  opinion  how  it  would  be,  if  an  undervalue  or  any 
special  circumstance  were  suggested,  calculated  to  im- 
peach the  sale.  But  here  the  question  is  put  in  the 
abstract, — that  a  mortgagee  with  a  power  of  sale  may 
not, — a  day  before  the  power  of  sale  is  to  arise, — ^make 
a  conditional  agreement  with  a  purchaser  that  he  shall 
have  the  estate  at  an  agreed  price,  if  the  mortgagor  do 
not  redeem  it  I  cannot  go  the  length  of  saying  such 
an  agreement  is,  ipsofacto^  void. 


In  1784,  a  cer- 
tain tenement 
and  four  acres, 
•nd  one  acre 
and  a  half  of 
land  dUpened 
in  the  common 


The  next  question  is,  with  respect  to  the  allotment 
Now  the  allotment  is  not  in  respect  of  a  right  of  com- 
mon appurtenant  to  other  lands.  If  so  the  title  to  the 
other  lands  would  be  materiaL     But  this  is  an  allot- 

fieuTofX  were  °^^*  ^7  ^^7  ^^  substitution  for  four  acres  of  lands  in 
couTeycd  to  the  the  commou.     If  the  title  be  good  to  the  four  acres  for 

party  under  ,  .       •        ,  . 

whom  the  which  Substitution  is  made,  the  title  to  the  substituted 
In  1818,  the      Bcres  is  good  also.     Now  the  title  to  the  four  acres  and 

i^^rt^^n.  *^®  ®^®  ^^  *  ^^  *^^  would  be  clearly  good  by  the 
Tcyed  the  tene-  effect  of  time.     The  theory  on  which  the  objection  is 

ment  with  an 

allotment  of  founded,  therefore,  must  be  that  the  four  acres,  in  re- 
aa  oonta^g  8p^t  of  which  the  allotment  was  made,  were  other  four 
three  acres  and   acres  than,— and  not  included  in, — those  in  the  deed  of 

one  rood,  al-  '  ^  ' 

lotted  to  the  1784.  If  upou  inspection  of  the  award,  it  appeared 
an  act  passed     that  the  wholc  of  the  common-lands  were  not  allotted, 

in  1801,  for  en- 
closing part  of 

the  parish  of  ^.,  in  Ilea  of  five  acres  af  oommon  field  lands.  The  estate  was  oontiacted 
to  be  sold  in  1841 : — /fielef,  that  in  the  absence  of  any  proof  that  the  whole  of  the  com- 
mon lands  in  A,  had  not  been  alloted,  or  that  any  other  allotment  had  been  made  to 
the  same  party,  the  Court  wonld  assume  that  the  allotment  had  been  made  in 
of  the  common  lands  comprised  in  the  deed  of  1784. 
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or  that  any  other  allotment  was  made  to  Hllliam  Beasky, 
a  question  might  possibly  have  been  raised  on  the  point. 
But  in  the  absenoe  of  some  evidence  to  raise  the  ques- 
tion, I  cannot  presume,  which  in  effect  I  am  called  up- 
on to  do, — ^that  William  Beasky,  between  the  year  1784 
and  the  time  of  the  award,  had  parted  with  the  common 
land  which  he  had  in  the  year  1784,  and  that  the  four 
acres,  in  respect  of  which  the  allotment  was  made,  were 
not  the  same  as  those  comprised  in  the  deed  of  1784.  I 
think  the  objection  cannot  be  sustained 
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Jmdgmimi. 


LETTS  V.   THE  LONDON  AND  BLACK-   i2/A,iaA,* 

WALL  KAILWAY  COMPANY.  tifHh  January. 


A 


bill  for  tithes,  by  the  rector  of  St.   Olave,  Hart  An  act  for 

Street,  in  the  city  of  London.     The  tithes  were  payable  way  cMblai'thc 

by  or  claimed  from  the  defendants  under  the  provisions  conjiy>y  *» 

of  an  act  of  Parliament  (a),  enabling  them  to  remove  cer-  houaea  of  a 

parbh  in  the 
city,  and  pro- 
Tided  for  tbe  indemnity  of  the  rector  in  retpeet  of  hit  right  to  the  tithes  of  2t-  9<f .  in  the 
pound  on  the  removed  buildings,  by  enacting  that  tbe  company  should  pay  the  rector 
tithes  in  respect  of  the  houses  removed,  according  to  the  hist  assessment  thereof  to  Lady-day 
preceding,  equal  to  the  loss  sustained  by  the  want  of  occupiers  owing  to  such  removal, 
until  new  houses  or  other  buildings  should  be  erected  of  such  annual  value  that  the  tithes 
payable  thereon  should  be  equal  to  tbe  tithes  payable  on  the  buildings  removed,  such 
payments  to  diminish  in  proportion  to  the  yearly  sums  actually  payable  for  tithes  on  the 
new  buildings.  The  company  pulled  down  houses,  on  some  of  which  the  tithes  of  2«.  9if. 
in  the  pound  were  paid  on  the  fall  annual  value, — on  others  of  which  the  same  had  been 
paid  by  agreement  between  the  rector  and  tbe  occupier,  at  less  than  the  full  annual 
TBlne--ttDd  several  on  which  the  tithes  had  been  wholly  or  partly  remitted  by  tbe  rector 
for  the  sake  of  harmony. 

Held,  that  the  rector  was  not,  under  the  railway  act,  entitled  to  tithes  from  the  com- 
pany according  to  the  value  at  which  the  property  removed  was  assessed  to  the  poor-rate. 

That  the  rector  was  entiUed  to  tithes  from  the  company  according  to  the  annual  value 
at  which  the  property  removed  had  been  last  fixed  by  agreement  between  tbe  rector  and 
the  occupier. 

That  where  no  agreement  was  proved  to  have  been  made  between  the  rector  and  oc- 
copier,  the  sum  last  collected  as  tithes  should  be  taken  as  representing  2t.  9if.  in  the  pound 
on  the  annual  value  of  the  buildings. 

(a)  2  &  3  Vict.  c.  xcv.,  (August,  1839). 

T  T  2 
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1847.        tain  dwelling-houses  and  buildings  in  the  parish,  ibr  the 

Lbtts        purpose  of  making  the  railway.     The  houses  which 

*•  were  taken  down  by  the  Defendants  were  subject  to 

London  and      .  "^  , 

Blackwall    tithes,  at  the  rate  of  2«.  9(L  in  the  pound,  under  the 
Railway  Ck).  ^^^^^  37  j^^^  g^  ^  12(a).     The  raUway  act  (s.  33) 

Simtemeni,     fy^  indemnifying  the  rectors  of  the  several  parishes 
of  AUhaUows  Barhing^  St  Olave  Hart  Utreet,  and  AB-* 
kaHowB  Staining^   Mark  Lancy  and  the   impropriators 
of  the  rectories  and  tithes  of  the  parishes  of  St.  Botalph 
unthaut  AldgatCy  and  AUhaUows  Staining^  Mark  Lame, 
their  respective  successors,  heirs,  and  assigns,  against 
such  loss  as  might  otherwise  accrue  to  them  respec- 
tively, by  reason  of  taking  down,  or  unng  for  the  pur^ 
poses  or  under  the  powers  of  the  act,  any  houses  or 
other  buildings  in  the  said  parishes,  any  or  either  of 
them,  enacted,   that,   after  the  occupier  or  occupiers 
of  any  of  the  houses  or  other  buildings  to  be  taken 
down  for  the  purposes  or  under  the  powers   of  the 
act,  within  the  said  parishes,  any  or  either  of  them, 
should  have  quitted  the  possession  thereof,  in  pursu- 
ance of  the  act,  or  in  pursuance  of  any  notice  or  no- 
tices to  be  given  or  left  for  that  purix)se,  under  the 
powers  or  provisions  of  the  act,  and  in  the  meantime, 
and  until  new  houses  or  other  buildings  should  be 
erected,  completed,  and  occupied  on  the  ground  which 
should  be  cleared  under  any  of  the  provisions  of  the 
act,  within  the  said  parishes,  any  or  either  of  them, 
or  on   some  part    thereof,   of    such  an  annual  rent 
or  value  that  the  tithes,  or  yearly  sums  of  money  by 
way  or  in  lieu  of  tithes,  for  the  time  being  actually 
payable  for  such  new  houses  or  other  buildings,  should 
be  fully  equal  to  the  tithes,  or  yearly  sums  of  money 
by  way  or  in  lieu  of  tithes,  payable  for  the  houses  or 
other  buildings  so  for  the  time  being  quitted  by  the 

(a)  See  4  Hare,  172. 
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oocupiers  thereof,  aa  aforesaid,  within  the  sud  parishes,  i847. 
any  or  either  of  them, — ^the  tithes  or  yearly  sums  of  letts 
money,  or  customary  payments  in  lieu  of  tithes  payable  *• 

in  respect  of  the  houses  or  other  buildings  within  the  Blackwall 
said  parishes,  any  or  either  of  them,  which  should  be  ^^^^^^ 
so  quitted,  as  aforesaid,  (according  to  the  last  assess-  BMtmmi. 
ments  thereof  to  the  25th  day  of  March  then  last),  or 
annual  sums  of  money  equal  to  the  loss  in  tithes,  or 
sums  of  money  or  customary  payments  in  lieu  of  tithes, 
which  the  said  rectors  and  impropriators,  their  respeo- 
tive  successors,  heirs,  or  assigns,  might  sustain  by  the 
want  of  occupiers  in  or  by  the  taking  down  of  such 
houses  or  other  buildings  respectively,  estimated  as 
aforesaid,  should  be  paid  and  payable  to  the  said  eeveral 
rectors  and  impropriators,  their  respectiye  successors, 
heirs,  and  assigns,  out  of  the  monies  to  be  applied  for 
the  purposes  of  the  act,  dear  of  all  taxes  and  deduc- 
tions, at  the  four  most  usual  feasts  or  days  of  payment 
in  eyery  year  (that  is  to  say)  the  25th  day  of  March, 
the  24th  day  of  June,  the  29  th  day  of  September,  and 
the  25th  day  of  December,  by  equal  payments  in  each 
year,  the  first  payment  thereof  respectively  to  be  made 
on  such  aforesaid  feast  days  as  should  first  and  next 
happen  afler  the  occupier  or  occupiers  of  any  of  such 
houses  or  other  buildings  in  the  said  parishes,  any  or 
either  of  them,  should  have  quitted  the  same  as  aforesaid ; 
and  such  sum  and  sums  of  money,  to  be  paid  and  made 
good  as  aforesaid,  should  diminish  in  proportion  to  the 
tithes  or  yearly  sums  of  money  by  way  or  in  lieu  of 
tithes,  which  should  for  the  time  being  be  actually  pay- 
able for  new  houses  or  other  buildings  erected,  com- 
pleited,  and  occupied  on  ground  which  should  be  so 
cleared  within  the  said  parishes,  any  or  either  of  them^ 
as  aforesidd* 

The  railway  company  cleared  a  space  of  ground  in  the 
parish,  upon  which  there  were  upwards  of  thirty  houses. 


608  CASES  IN  CHANCERY. 

1847.        which  altogether  were  assessed  to  the  pocN^rate  at  the 

Letti        ^^°^  of  £2978.     The  amount  which  had  been  received 

*•  by  the  rector  upon  the  houses  so  taken  by  the  company 

London  and      "^  '^  * 

Blackwall    had  not  been  regulated  by  the  assessment  to  the  poor- 

1      '  latC)  but  by  agreement  or  arrangement  between  the 

SUiememi,  ^ector  and  the  occupiers ;  the  bill,  however,  alleged,  that 
the  assessment  to  the  poor-rate  had  been  usually  re- 
sorted to  in  making  such  arrangement.  Upon  four 
houses  in  the  parish,  occupied  or  used  by  corporate 
or  public  bodies,  the  rector  had  received  the  tithes  of 
2s,  9<L  in  the  pound  at  the  full  annual  value :  upon 
others  of  the  houses,  for  the  eoke  of  harmony  and  good 
will,  the  rector  had  received  less  than  the  annual  value, 
or,  as  he  stated  by  his  bill,  had  either  whoUy  or  partially 
remitted  the  payments  due  to  hin)# 

The  bill  prayed  a  declaration  by  the  Court,  that  the 
Plaintiff  and  his  successors  were  entitled  to  receive 
from  the  company,  in  respect  of  all  the  houses  which 
they  had  so  taken,  tithes,  or  annual  sums  by  way  of 
tithes,  after  the  rate  of  2s,  9d.  in  the  pound  on  the  an- 
nual values  of  such  premises,  according  to  the  last  as- 
sessment up  to  the  25th  of  March,  1839,  by  agreement 
between  the  rector  and  occupier,  or  else  according  to 
the  last  assessment  to  tlie  poor-rate  up  to  the  same 
time,  such  tithes  or  annual  sums  to  commence  from  the 
quarter  day  next  preceding  the  time  when  the  pre- 
mises were  taken  by  the  company,  subject  to  tiie  de- 
duction of  such  sums  as  should  be  payable  for  tithes 
by  the  occupiers  of  the  premises  which  were  still  left 
standing,  and  of  a  new  house  and  part  of  a  house  which 
had  been  built,  and  of  any  other  new  houses  or  build- 
ings which  should  at  any  future  time  be  built  and  oc- 
cupied upon  the  ground  which  had  been  cleared  by  the 
company.     The  bill  prayed  that  an  account  might  be 
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taken  of  the  tithes  aocording  to  such  deckunatioD)  and 
that  the  company  might  be  decreed  to  pay  to  the  Plain- 
tiff the  amount  which  ehould  be  found  due  upon  such  ac- 
count*  And  the  bill  also  prayed  that  in  case  it  should 
appear  to  the  Court,  that  the  railway  warehouses  and 
works  constructed  by  the  company  on  the  ground  so 
cleared,  were  tithable  premises  ''erected,  completed, 
and  occupied,"  within  the  meaning  of  the  act  (2  &  3 
Vict.),  and  that  by  such  erection  the  annual  compen- 
sation by  the  loss  of  tithes  had  been  determined,  then 
that  it  might  be  dedaied  that  the  Plaintiff  and  his  suc- 
cessors were  entitled  to  tithes  at  2s.  9d.  in  the  pound 
on  the  annual  yalue  of  such  warehouses  and  works,  and 
that  an  account  might  be  taken,  and  payment  made 
accordingly. 


1847. 

Lbtts 

V. 

lomdok  amd 
Blackwaul 
Railway  Co. 


There  was  a  cross  bill  by  the  company  against  the 
rector. 


Mr.  Bamilfy  and  Mr.  Prescott  Whitcy  for  the  Plaintiff.      Argument, 

Mr.  Wood  and  Mr.  Bell^  for  the  Company. 

The  arguments  will  sufficiently  appear  in  the  judg- 
ment. The  case  of  Vivian  y.  Cochrane  (a),  and  several 
of  the  cases  there  cited  were  referred  to,  and  also 
M^DougaU  v.  Furrier  (4). 


Vicb-Chahcbllob  : — 

Having  been  requested  by  the  counsel  for  both 
parties  to  state  my  opinion  on  the  construction  of  this 
act,  I  will  not  refuse  to  do  so;  but  I  think  it  right  in  the 


Judgmet^, 


(a>  4  Hare,  167. 


{b)  4  Bligb,  N.  5.  433. 
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Lbtts 

V. 

London  and 

Blackwall 

Railway  Co. 

Judgmeni, 


first  inetaace  to  state,  that  I  am  willing  to  give  ^ther 
party,  if  they  now  desire  it»  a  case  for  the  opinion  of  a 
court  of  law. 

The  Plaintiff  is  the  rector  of  SL  Olave,  Hart  Street^ 
and  the  Defendants  are  the  BlackwaU  Railway  Com- 
pany. By  a  decree  passed  in  1545,  the  Phuntiff  is 
entitled  to  2§.  9d.  in  the  pound  npon  the  annual 
value  of  all  houses  in  the  parish  of  St.  Olave,  Mart 
Street,  in  lieu  of  tithes.  The  Defendants,  under  the 
powers  of  their  act»  have  purchased  or  taken  thirty- 
three  houses  within  the  parish,  and  the  question  is, 
what  payment  they  are  bound  to  make  to  the  rector 
in  respect  of  those  houses.  The  answer  to  this  de- 
pends upon  the  construction  of  the  33rd  section  of 
the  statute  2  &  3  Vict.  c.  xcv.  [His  Honor  stated 
the  words  of  the  act.]  The  Plaintiff  admits  that 
he  did  not  collect  2s.  dd.  in  the  pound  upon  the  an- 
nual value  of  any  houses  in  the  parish,  except  upon 
four  occupied  by  corporate  or  public  bodies,  and  that 
upon  these  four  28.  9d.  in  the  pound  had  been  paid 
upon  the  annual  value  agreed  upon  between  himself 
and  the  occupiers.  The  Plaintiff  says,  that,  for  the 
sake  of  harmony  and  good  will  between  himself  and  his 
parishioners,  he  had  remitted  part  of  the  2s.  9dL  in  the 
pound  upon  the  value,  but  that  such  remission  was  a 
voluntary  act  on  his  part,  and  not  the  result  of  a  bind- 
ing agreement,  and  he  daims  to  be  entitled  to  the  full 
sum  of  2s.  9d.  The  Defendants,  on  the  other  hand, 
insist,  that  the  annual  sum  actually  collected  by  the 
rector  represents  the  assessments  intended  by  the 
Legislature  in  the  clause  of  the  act,  which  has  been 
mentioned. 


The  first  question  is,  what  i&  meant  by  the  word  ''as- 
sessments?"   And  here  it  may  be  observed^  that  the 


CASES  IN  CHANCERY.  6 1 1 

Plaintiff  has  not  proved  any  asBessment  by  agreement, 
except  npon  the  four  houses  enumerated  above,  and 
four  others,  which  I  shall  presently  mention.     On  the    ,       ** 

,       ,        ,  LONDOK  ANO 

part  of  the  Plaintiff  it  has  been  ai^ed,  that  the  word    Bi^ackwall 

**  assessments  "  refers  to  the  assessment  for  the  relief  of        

the  poor,  as  a  means  of  measuring  the  annual  value,     ^^t^T"**^- 
and  that  2«.  9dL  in  the  pound  ought  to  be  calculated 
upon  that  assessment,  in  the  case  of  each  house  taken 
by  the  company.     To  that  argument  I  cannot  accede, 
unless  there  is  nothing  else  in  the  nature  of  an  assess* 
ment  relating  to  the  tithes,  by  which  the  word  '^  assess- 
ments "  in  the  met  can  reasonably  be  satisfied.     Now  it 
appears  to  me,  that  the  act  did  not  find  the  rights  of 
the  parties  in  this  state,  but,  on  the  contrary,  that  there 
existed  before  and  at  the  time  this  act  of  Parliament  was 
passed,  that  which  the  legislature  must  have  intended  to 
describe  by  the  word  '^  assessments."    The  2«.  9d.  in  the 
pound  given  by  the  decree  of  1645  was  a  fixed  quantity, 
and  the  chai^  to  which  each  occupier  was  liable  de- 
pended upon  the  annual  value  of  his  house,  and  when 
this  value  was  determined  by  agreement  or  otherwise 
(for  I  do  not  rely  on  the  fact  of  there  having  been 
agreements),  but  when  the  annual  value  of  the  house 
was  determined  by  agreement  or  otherwise,  as  it  must 
have  been  to  enable  Uie  rector  to  claim  anything,  the 
amount  of  the  chaige  so  determined  would  answer  the 
word  ** assessments'*  in  the  act  of  Parliament  with  suf- 
fident  accuracy  to  satisfy  me,  that  I  may  adopt  it  as  the 
meaning  of  the  act, — and  I  should  not  be  justified  in 
saying,  that  because  there  happens  to  be  an  assessment 
to  the  rdief  of  the  poor,  which  may  appear  to  be  a  con- 
venient mode  of  ascertaining  the  value,  that  that  was  the 
assessment  intended  by  the  act 

If  there  had  existed  in  writing  an  agreed  annual  value 
of  all  the  houses  in  the  parish,  and  2$.  9d.  had  been 
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1847.        oharged  upon  it»  no  one  would,  I  think,  question  the  oon- 

"lbtts"      elusion  I  have  eome  to,  and  so  far  I  entertain  no  doubt 

V*  I  do  not,  however,  mean  to  say,  that  an  agreement  be- 

London  and     ,  _x?x^i«  .1 

Blackwall    tween  the  parties  to  take  the  poor-rate  as  an  evidence 
^^^''^^^        of  the  actual  value  of  the  houses  (if  such  agreement  had 
''Mr"M»/.     existed)  might  not  have  been  binding. 

The  next  question  is  one  of  more  difficulty.  The 
eollector  is  examined.  The  collector's  books  and  also 
some  receipts  signed  by  him  for  the  annual  sums  col- 
lected by  him  for  the  use  of  the  rector  are  produced. 
It  is  proved  in  the  cause  (taking  the  evidence  as  cre- 
dible) that,  as  to  the  four  houses  I  have  mentioned, 
2s,  9d.  in  the  pound  was  collected  upon  the  agreed 
annual  value  of  the  houses.  It  is  also  proved  in  evi- 
dence, though  not  stated  in  the  bill,  that  as  to  other 
four  of  the  houses  taken  by  the  company,  the  rector 
and  the  occupiers  had  come  to  an  agreement,  which 
agreement  was  subsisting  on  Lady-day,  1839.  An  ob- 
servation occurs  upon  this,  which  I  wiU  make  in  pass- 
ing,— ^the  bill  alleges,  that  wherever  there  was  a  change 
of  occupation,  there  was  a  new  agreement  come  to 
between  the  parties.  Upon  the  point  as  to  these  houses, 
it  might  have  been  a  question,  (I  do  not  mean  to  dedde  it 
now),  whether  the  Defendants  might  not  be  entitled  to 
an  inquiry.  But  the  Defendants  filed  a  cross  bill 
against  the  Plaintiff,  and  the  Plaintiff,  in  answer  to 
that  bill,  spedfied  these  four  houses,  as  houses  upon 
which  this  agreement  had  been  come  to.  There  being 
a  general  all^ation  of  this  agreement,  the  evidence 
would  be  admissible  under  it;  and  as  the  dross  bill  has 
given  the  Defendants  information  as  to  these  particular 
houses,  it  does  not  appear  to  me  that  the  case  is,  in  that 
respect,  in  any  difficulty.  Upon  these  four  houses  the 
collector  says,  that,  by  the  direction  of  the  rector,  he 
collected  less  than  2«.  9iL,  and  the  same,  according  to 
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bis  eyideAce,  is  true  with  respect  to  all  the  other  houses, 
except  the  four  first  adverted  to,  and  except  also  the 
cdlector^s  own  house,  and  the  houses  of  very  poor  and 
indigent  persons.  He  says  that  this  was  done  to  pre- 
•eerve  harmony  and  good  will  in  the  parish,  and  that 
there  was  no  agreement  whatever  between  the  rector 
and  the  occupiers,  whereby  the  rector  was  precluded 
from  demanding  the  full  sum  of  2s.  9d.  in  the  pound 
In  each  case  the  rector*8  books  have  been  produced,  and 
thoee  books  shew,  that  sums  less  than  2s.  9d.  in  the 
pound  on  the  annual  value  were  collected  up  to  the 
time  when  the  houses  were  taken  by  the  company. 
The  Defendanta  have  contended,  that  the  sums,  ap« 
pearing  by  the  rector's  books  to  have  been  demanded 
and  paid,  are  to  be  taken  as  the  '^  assessments"  men- 
tioned in  the  act.  Now,  with  that  argument  I  do  not 
agree.  Take  the  case  of  the  houses,  as  to  which  the 
annual  vahie  was  agreed  upon.  Why  should  not  the 
rector  be  allowed  to  daim  his  2s.  9(L  in  the  pound  upon 
those,  as  agunst  the  company:  the  agreement  as  to 
the  annual  value  being  proved, — the  28.  9<L  being 
given^ — and  the  reason  for  remitting  the  difference 
being  also  proved  ? 


LoitOOK  AKD 

Blackwaxl 
Railway  Co. 


I  pointed  out,  during  the  progress  of  the  cause,  what 
appeared  to  me  to  be  the  difficulties  of  the  Defendants' 
argument.  If  this  part  of  their  argument  is  sound, 
the  defendants  might  build  upon  the  ground  less  than 
the  former  number  of  houses,  but  of  the  same  an- 
nual value,  and  might  require  the  rector,  according  to 
the  terms  of  the  act,  to  exact  the  full  sum  of  2s.  9(L 
in  the  pound  upon  the  annual  value  of  the  houses 
so  built,  and  might  tell  him  that  his  claim  upon  the 
company  was  satisfied  so  soon  as  the  aggregate  amount 
of  2s.  9d.  to  be  exacted  upon  those  newly  built  houses 
should  equal  the  amount  of  the  annual  sums,  (less 
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1847.         than  2s.  9d.  in  the  pound),  to  which,  by  reaaon  of  hia 

l^^!^      indulgence,  he  had  been  in  the  habit  of  limiting  hia 

*•  coUectiona.    Suppoae,  in  order  to  ezphun  thia, — that  one 

London  and  ii.i  •  -ji* 

Blackwall  of  those  schemea  which  were  at  one  time  agitated  for 
"*  ^'  making  a  great  central  metropolitan  atation  were  to  re- 
jMdffmeni.  ceive  the  sanction  of  the  legislature,  and  that  half  thia 
parish  were  to  be  taken :  if  the  rector  had  been  ac- 
customed to  take  half  his  due  on  the  houses  removed^ 
and  the  argument  of  the  Defendants  were  to  prevail, 
the  consequenee  would  be,  that  the  railway  company, 
having  pulled  down  half  the  houses  in  the  parish^  might 
rebuild  half  as  many  houses  as  they  had  taken,  but  of 
the  same  annual  value  as  the  houses  pulled  down,  and 
they  might  then  tell  the  rector  to  charge  his  2s.  9dL  in 
the  pound  on  a  diminished  number  of  houses,  and  exact 
his  full  due  without  indulgence  or  remission;  and  might 
contend  that  he  was  no  sufferer,  for  arithmetically  he 
would  obtain  the  same  annual  income  aa  he  had  been 
content,  for  the  sake  of  preserving  harmony  with  his 
parishioners,  to  take  before. 

I  give  entire  credit  to  the  collector's  evidence  on  this 
point  It  corresponds  with  the  nature  of  the  resistance 
which  unfortunately  is  so  often  made  to  the  claims  of 
the  clergy,  and  with  the  concessions  which  are  ao  fre- 
quently made  for  the  sake  of  harmony  and  good  wilL 
I  should  observe  in  confirmation  of  this  view  of  the  case, 
that  the  legislature  in  the  long  parenthetical  clause 
commencing  with  the  words,  ''and  in  the  meantime," 
and  ending  "  within  the  said  parishes  or  any  or  dtfaer  of 
them,^'  and  indeed  the  argument  of  the  Defendants;, 
treats  the  2s.  9d.  in  the  pound  as  the  due  of  the  rector 
in  favour  of  the  company,  who  may  oblige  him  to  exact 
that  sum  from  others; — and  yet,  by  the  argument,  I 
am  now  asked  to  reject  that  view  in  favour  of  the  com- 
pany on  their  interpretation  of  the  word  "  assessments." 
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It  doeB  not  appear  to  me,  that  the  Defendants'  interpre-  1847. 
tation  of  that  word  would  answer  the  object  of  the  legis-  lktts 
lature,  which  was  to  indemnify  the  rector  againt  loss.        _      *- 

'  i^  "o  London  anv 

Blackwall 
-.  ,  _  _  ,  .1  •  ^     #•    Railway  Co. 

One  other  argument  I  have  to  notice  on  this  part  of         

the  case.  Certmn  recdpts  have  been  produced,  signed  •'«^i^«^" 
by  the  collector,  (who  represented  the  rector),  which 
were  given  by  him  to  persons  who  had  paid  their  tithes; 
these  receipts  purport  to  be  for  sums  due;  and  if 
literal  effect  be  given  to  the  words,  it  would  appear  as 
if  those  were  the  sums  assessed  according  to  law,  and 
that  the  rector  was  by  agreement  precluded  from  de- 
manding more.  In  point  of  evidence  these  are  mere 
printed  receipts  in  a  common  form,  and  the  argument 
founded  upon  them  goes  directly  to  contradict  the  tes- 
timony of  Uie  collector.  It  does  not  appear  to  me, 
that  these  receipts  in  a  common  form  can  be  taken  to 
countervul  that  evidence,  which  I  see  no  ground  to 
question. 

As  far  as  the  case  applies  to  the  four  houses,  the 
value  of  which  the  collector  says  has  been  determined 
by  agreement, — not  deciding  whether  that  evidence  is 
satbfactory,  until  I  know  whether  any  inquiry  upon 
the  point  is  asked, — ^it  appears  to  me  that  the  Plaintiff 
has  a  right  to  have  it  considered  that  2s.  dd.  in  the 
pound  was  the  sum  actually  due  on  those  houses. 
With  respect  to  the  other  houses,  as  to  which  no  an« 
nual  value  has  been  proved,  I  think  I  must,  as  to  them, 
say  that  there  has  been  no  assessment,  or  I  must  pre- 
sume that  the  sums  actually  collected  represent  the 
proper  assessments.  Looking  at  the  evidence  of  the 
collector,  I  think  I  may  take  it  that  there  was  an 
agreed  annual  value, — ^that  that  agreed  annual  value 
cannot  now  be  proved, — and  that  the  sums  actually 
collected  must  be  taken  for  this  purpose  to  be  the  sums 
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due  according  to  the  agreement.  Upon  these  seyend 
pomts  the  parties  may,  if  they  think  proper,  take  a 
case  for  the  opinion  of  a  court  of  law. 


Dteree,  Thib  Court  doth  declare,  that  the  Rev.  John  LetU,  the  PUin- 

"""*  tiff,  &c.,  u  entitled,  subject  to  the  deductions  hereinafler  men^ 

tioned,  to  be  paid  tithes  after  the  rate  of  2f .  9d.  in  the  pound  on 
the  annual  values  of  houses  and  other  buildings  taken  by  the 
Defendants,  the  London  and  BlackwaU  Railway  Company,  as 
such  annual  values  had  been  agreed  on  between  the  rector  for 
the  time  being  of  the  parish  of  St.  OUMoe,  Hart  Street^  in  the  city 
of  London^  and  the  respective  occupier^  for  the  time  last  before 
Lady-day,  1839.  And  it  is  ordered,  that  it  be  referred  to  the 
Master,  &c.,  to  inquire  and  state,  &c.  what  houses  and  other 
buildings  have  been  taken  by  the  Defendants,  the  London  and 
BlackwaU  Railway  Company,  and  the  annual  values  thereof 
respectively,  according  to  such  last  agreements  aforesaid ;  and  in 
case,  as  to  any  of  the  said  houses  and  other  buildings,  no  such 
agreement  as  aforesaid  shall  be  proved  to  have  been  entered  into, 
then,  as  to  each  of  such  last-mentioned  houses  and  buildings,  it 
is  ordered,  that  the  said  Master  do  take  the  annual  sum  last 
collected  by  way  of  tithe  thereon  as  representing  two  shillings 
and  ninepence  in  the  pound  on  the  annual  value  thereof.  And 
it  is  ordered,  that  the  said  Master  do  take  an  account  of  what  is 
-*  due  to  the  Plaintiff  from  the  said  Defendants,  the  London  and 

BlackwaU  Railway  Company,  for  tithes,  having  regard  to  the 
declaration  and  inquiries  aforesaid.  And  it  is  ordered,  that  the 
said  Master  do  also  take  an  account  of  all  sums  received  by  the 
sud  Plaintiff  from  the  said  Defendants,  the  London  and  BladtwaU 
Railway  Company,  or  any  other  persons,  for  tithes,  in  respect  of 
any  and  which  of  the  houses  or  buildings  so  taken  as  aforesaid, 
since  they  were  so  taken,  or  in  respect  of  any  and  what  new 
houses  or  other  buildings  erected  by  the  said  Defendants,  the 
London  and  BlackwaU  Railway  Company,  on  the  site  thereof. 
And  it  is  ordered,  that  the  said  Master  do  deduct  the  amount  of 
the  sums  so  received  from  what  he  shall  find  due  for  tithes,  and 
state  the  balance.  And  it  is  ordered,  that  the  said  Defendants, 
the  London  and  BlackwaU  Railway  Company,  do  pay  such 
balance  to  the  Plaintiff  within  fourteen  days  from  the  date  of  tha 
said  Master^s  report. 
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MEMORANDA. 


In  July,  1846,  Lord  Lyndhurst  resigned  the  Great 
Seal,  which  was  thereupon  delivered  to  Lord  Cottenham. 

At  the  same  time  Sir  Frederick  Thesiger  resigned 
the  office  of  Attorney-General,  and  Sir  Fitzroy  Kelbf 
the  office  of  SoIicitor-GeneraL  The  former  was  suc- 
ceeded by  Sir  Thomas  Wilde^  and  the  latter  by  John 
Jervisy  Esq.,  Patent  of  Precedence. 

Soon  afterwards  died  Sir  N,  C,  Tindal,  Chief  Justice 
of  the  Common  Pleas,  whereupon  Sir  Thomas  Wildcy 
Her  Majesty's  Attorney-General,  was  appointed  Chief 
Justice  of  the  Common  Pleas.  John  Jervisy  Esq.,  Her 
Majesty's  Solicitor*General,  was  appointed  Attorney- 
General,  and  David  Dundas,  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  Solicitor-General;  and  they 
shortly  afterwards  respectively  received  the  honour  of 
Knighthood. 

Li  September,  1846,  died  Sir  John  Williamsy  one 
of  the  Judges  of  the  Queen's  Bench,  whereupon  Sir 
WUUam  Erk,  one  of  the  Judges  of  the  Common  Pleas^ 
was  appointed  a  Judge  of  the  Queen's  Bench,  and 
Edward  Vaughan  fVUhamSy  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  a  Judge  of  the  Common  Pleas^ 
and  afterwards  received  the  honour  of  Knighthood. 
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1847.  In  the  Vacation  after  Trinity  Tern,  1846,  Serjeant 

Mbmokanoa.  5ra[^/rrfand  Serjeant  Manmng  were  appointed  Queen's 
Seijeants;  Serjeant  Murphy  and  Seijeant  Byles  re- 
ceived patents  of  precedence;  and  Joseph  Hvmphryy 
Esq.,  James  Bacon,  Esq.,  Spencer  Horatio  Walpole, 
Esq.,  and  John  RoU,  Esq.,  were  appointed  of  Her 
Majesty's  CoonseL 

In  Michaelmas  Term,  1846,  Charles  BuUer,  Esq., 
was  appointed  of  Her  Majesty's  Counsel 
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PRINCIPAL    MATTERS 


ABANDONED  MOTION. 
See  Motion. 

ACQUIESCENCE. 

See    Trustee   and    Cestui    que 
Trust,  2,  3. 

ACT  OF  PARLIAMENT. 

See  Joint  Stock  Company,  8,  12. 

1.  An  act  of  Parliament,  em- 
powering commissioners  to  inclose 
the  common  lands  in  a  certain  town- 
Bbip,  reciting  the  titles  of  certain 
land-owners,  and  that  it  would  be 
greatly  for  the  advantage  of  the  pro- 
prietors of  the  common  lands  that  the 
same  should  be  divided  and  inclosed, 
enacted,  that  it  should  be  lawful  for 
the  commissioners  to  set  out  and 
make  such  ditches,  water-courses,  and 
bridges,  of  such  extent  and  form,  and 
in  such  situations,  as  they  should 
deem  necessary,  in  the  lands  to  be 
inclosed ;  and  also  to  enlarge,  cleanse, 
or  alter  the  course  of  and  improve 
any  of  the  existing  ditches,  water- 
courses, or  bridges,  as  well  in  and  on 
the  same  lands,  as  also  in  any  ancient 
inclosures  or  other  lands  in  the  town- 
ship, as  they  should  deem  necessary : 

VOL.  V. 


— Held,  that  the  act  did  not  em- 
power the  commissioners  to  alter  the 
drains  in  the  common  lands,  so  as 
to  overload  an  ancient  drain  which 
flowed  through  the  common  lands 
from  another  township,  and  thereby 
to  obstruct  the  drainage  of  the  lands 
in  such  other  township,  to  the  damage 
and  injury  of  the  owners  of  such 
lands.    Daws<m  v.  Paver,  415 

2.  Where  an  act  of  Parliament 
empowers  certain  persons  to  deal  with 
their  own  property,  or  with  property 
in  a  certain  place  or  district,  or  de- 
fined by  a  certain  description,  and 
does  not,  by  express  words,  or  by 
necessary  implication,  import  that  the 
Legislature  intended  to  affect  the 
rights  of  other  persons  in  other  pro- 
perty,— courts  of  law  do  not  construe 
mere  general  words  in  the  act  as 
affecting  the  rights  of  strangers  as  to 
property  not  within  the  description 
of  that  with  which  the  act  expressly 
purports  to  deal.  lb, 

3.  Whether  an  act  of  Parliament 
is  to  be  deemed  a  public  act,  binding 
on  all  the  Queen*s  subjects,  or  merely 
a  private  act,  depends  upon  the  na- 
ture and  substance  of  the  case,  and 
not  upon  the  technical  consideration 
whether  the  act  does  or  does  not  con- 
tain a  clause  declaring  that  it  shall 
be  deemed  to  be  a  public  act.         lit, 

u  u  II.  w. 
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ACTION. 
See  Creditors'  Suit. 

ADMINISTRATION  SUIT. 

1.  A  party  entitled  to,  or  taking 
by  assignment  a  legacy,  or  a  share  of 
a  residuary  estate,  may  institute  a 
suit  for  the  administration  of  such 
estate  at  any  time  before  the  com- 
plete administration  of  the  assets,  or 
before  such  legacy  or  residuary  share 
is  withdrawn  from  its  position  as  as- 
sets unadministered,  and  constituted 
a  trust  fund  applicable  to  the  speci6c 
trusts  of  the  will ;  but,  semble,  where 
the  right  is  unnecessarily  exercised, 
the  Court  may  make  the  decree  with- 
out costs.     Ca/e  y.  Bent^  24 

2.  In  the  administration  of  assets, 
a  yoluntary  bond  is  to  be  preferred 
to  interest  upon  debts  not  by  law 
carrying  interest,  payable  under  the 
46th  Order  of  August,  1841.  Gar- 
rard y.  Lord  Dinorbeth  213 

3.  A  creditor  recoyered  judgment, 
and  sued  out  a  writ  of  fieri  facias 
thereupon,  in  the  lifetime  of  his  debtor, 
and  placed  the  writ  in  the  hands  of 
the  sheriff  on  the  day  after  the  debtor 
died.  A  decree  was  afterwards  made 
in  the  suit  of  an  equitable  mortgagee 
of  certain  parts  of  the  real  and  per- 
sonal estate  of  the  debtor  against  his 
deyisee  and  executor,  for  the  sale  of 
the  mortgaged  property,  and  if  the 
proceeds  of  such  sale  should  be  in- 
sufficient to  satisfy  the  Plaintiff's  debt, 
then  for  an  account  and  application 
of  the  greneral  personal  and  real  es- 
tate of  the  testator,  in  a  due  course  of 
a<kninistration.  After  this  decree  the 
judgment-creditor  leyied,  under  the 
fieri  facias,  on  goods  left  by  the 
debtor.  The  executor  thereupon 
moyed  for  an  injunction  to  restrain 
execution,  which  the  Court  refused 
on  two  gprounds — first,  because  the 
decree  for  an  account  and  administra- 


tion of  the  general  estate  was  not 
absolute,  but  was  conditional  on  the 
mortgaged  property  proving  insuffi- 
cient to  satisfy  the  Plaintiff's  demand ; 
and  secondly,  because  the  judgment- 
creditor  acquired  a  right  to  tbe  goods 
of  the  debtor,  by  yirtue  of  the  writ 
of  fieri  facias,  from  the  teste  of  the 
writ,  and  therefore  paramount  to  the 
right  of  the  executor.  Ranken  y. 
Harwood:  Ranken  v.  Boultcn^    215 

ADMISSION    AND   DIS- 
CHARGE. 

1.  A*  transferred  a  sum  of  stock 
into  the  joint  names  of  herself  and 
B^  and  then  informed  B.  of  the 
transfer,  expressing  her  confidence 
that  B,  would  fulfil  the  wishes  which 
A,  might  express  to  her  respecting 
the  same.  After  the  death  of  A^  her 
administratrix  filed  the  bill  against  B. 
for  the  transfer  of  the  stock  as  part 
of  the  personal  estate  of  A.  B.^  by 
her  answer,  admitted  the  transfer  of 
the  stock  into  the  joint  names  of  J» 
and  B.y  and  stated  tiiat  A.  afterwards, 
from  time  to  time,  told  her  (jB.)  what 
part  of  the  stock  and  dividends  should 
be  transferred  and  paid  to  difierent 
persons,  and,  subject  to  such  disposi- 
tions, desired  her  to  hold  the  ronain- 
der  for  her  own  use ;  and  B.  also,  by 
her  answer,  stated  that  she  had,  in 
pursuance  of  such  directions,  paid  the 
several  sums  to  the  persons  men- 
tioned:—  Heldy  that  the  Plaintiff, 
having  read  from  the  answer  the  ad- 
mission of  the  transfer  upon  trust, 
was  bound  also  to  read,  from  the  an- 
swer, tlie  directions  or  declaration  of 
^.  as  to  the  trusts  upon  which  the 
fund  was  to  be  held  and  disposed  of. 
Freeman  v.  TVr/Aom,  329 

2.  That  the  Plaintiff  ought  not,  in 
the  circumstances  of  the  case,  to  be 
allowed  to  withdraw  that  part  of  the 
answer  which  had  been  read.       lb. 

3.  That,  as  to  B,*9  statement  of  the 
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dedantioa  of  A,f  that  the  residue 
shcMild  bekng  to  B.  herself  the  Court 
would  direct  an  iasue,  giving  the 
Plaintiff  an  opportunity  of  examining 
B.  thereon,  as  to  the  directions  g^?en 
to  her  hy  JL  lb. 

4.  That  the  Plaintiff  was  not  hound 
to  read  the  statement  in  the  answer 
as  to  the  fact  of  the  payments  to  the 
other  persons  having  heien  made ;  and 
that  B.  was  bound  to  prove,  by  other 
evidence,  the  payments  which  she  had 
made  in  pursuance  of  the  trusts.    lb. 

5.  On  an  inquiry  before  the  Mas- 
ter, the  PlainUff  read  from  the  answer 
and  examination  of  the  Defendant,  the 
executor,  an  admission  that  a  promis- 
sory note  for  400Lt  belonging  to  the 
testator,  had  come  to  the  hands  of  the 
executor  shortly  after  the  testator's 
death ;  and  ihe  executor  was  then  al- 
lowed to  read  the  further  statement, 
that  some  years  afterwards,  when  the 
Plaintiff  (the  sole  residuary  legatee) 
came  of  age,  he  had  delivered  the 
note  to  the  Plaintiff,  who  thanked  him 
for  taking  care  of  it.    Eagt  v.  East, 

d4«3 

ADOPTION  OF  CONTRACT. 
See  Annuity. 

AFFIDAVIT  OF  SERVICE. 

An  affidavit  of  the  service  of  an 
order  of  the  Court,  must  state  that 
such  order  was  '<duly  passed  and 
entered.-    JFiUetU  v.  froieiisy    597 

AGENT. 
See  Executor  de  son  tort,  1,  2. 

AGREEMENT. 

See  Annuity. 

Husband  and  Wife. 
Statute  of  Frauds,  29  Car. 

2,  c.  3,  s.  4. 
Tithes,  2,  3. 

An  agreement  between  B.  and  C 


byoneof  the  parties 
to  A^  after  applications  in  writing 
from  A.  for  the  signature  of  the  other 
parties  to  a  roeroorandum  expressing 
his  interest  as  a  partner  in  the  trans- 
action relating  to  the  land,  the  subject 
of  the  agreement ;  and  the  Court  held, 
thai  the  agreement  so  communicated 
must  be  taken,  not  as  an  original  pro- 
posal, but  as  an  acknowledgment  of  a 
pre-existing  riffht  in  ^. ;  and  that  A, 
might  avail  himsdf  of  the  acknow« 
ledgment,  notwithstanding  the  agree- 
ment between  B.  and  C  was  res  inter 
alios  acta,  and  notwithstanding  A.  ob- 
jected to  some  of  the  terms  in  that 
agreement,  as  not  tmly  expressing  his 
partnership  contract.  Dale  v.  Hamil" 
ten,  892 

ALLOTMENT. 
See  Common  Land. 

AMENDMENT. 
See  Demurrer,  I. 

An  order  made  at  the  hearing,  that 
the  cause  should  stand  over,  with  leave 
to  amend  by  adding  proper  parties 
and  apt  words  to  cbaxge  them,  or  to 
shew  that  other  parties  are  not  neces- 
sary, or  to  file  a  supplemental  bill, — 
does  not  entitle  the  Plaintiff  to  intro- 
duce by  amendment  any  charge  against 
the  original  Defendants,  which  is  not 
necessary  to  explain  the  amendment. 
Gibeon  v.  Ingo,  156 

ANNUITY. 

See  Election. 

Interest  of  Legacy. 
Investment. 

The  Plaintiff  being  entitled  to  an 
annuity  of  300/.  charged  upon  plan- 
tations in  the  West  Indies^  belonging 
to  jr.|  entered  (as  agent  for  K.)  into 
an  agreement  with  D.,  by  which  D.,  in 
consideration  of  having  the  produce 
u  u  2 
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consigned  to  him  until  his  advances 
were  satisfied,  was  to  ship  supplies 
to  the  plantations,  and  honour  hills 
drawn  upon  him  1).  by  K,  for  the  ex- 
penses of  management,  and  also  to  pay 
the  Plaintiff's  annuity.  The  consign- 
ments were  made,  and  D,  paid  the 
Plaintiff's  annuity  for  one  year,  and 
then  discontinued  the  payment,  al- 
though he  receiyed  subsequent  con- 
signments. The  bill  prayed  that  D. 
might  be  ordered  to  pay  the  annuity 
so  long  as  he  continued  to  receive  the 
consignments: — Held^  on  demurrer, 
that,  without  deciding  whether  the 
Plaintiff  could  (with  reference  to  the 
decision  in  the  case  of  Garrard  y. 
Lord  Lauderdale)  sustain  a  suit  to  en- 
force the  agreement  as  against  D.,  D. 
could  not,  after  the  payment  of  the 
annuity  which  he  had  made  under  the 
contract,  withhold  from  the  Plaintiff 
the  benefit  of  the  contract  for  the 
further  pajrment  of  the  annuity. 
Kirwan  v.  Daniel^  493 

ANSWER. 

See  Admission  akd  Discharge, 
1,  2,  4. 
Bankrupt,  1. 

1.  The  Order  XLIII.  of  May,  1845, 
which  directs  that  commissions  to  take 
answers  are  to  be  made  returnable 
without  delay,  does  not  preclude  the 
answer  from  being  filed,  although  de- 
lay may  in  fact  have  occurred*  Hughes 
V.  WUliama,  211 

2.  Mode  of  altering  and  correct- 
ing the  title  of  an  answer,  which  pur- 
ports to  be  the  answer  of  several  De- 
fendants, where  such  answer  has  been 
sworn  by  some  of  such  Defendants, 
hut  the  others  refuse  to  join  in  it. 
Thatcher  v.  Lambert  228 

8.  On  the  dismissal  of  a  bill  with 
costs,  the  Court  referred  it  to  the 
Master  to  inquire  and  state  whether 
it  was  necessary  or  proper  that  se- 
veral Defendants,  consisting  of  trus- 


tees and  their  cestui  que  trasi% 
appearing  by  the  same  solicitor,  and 
having  no  conflicting  interests,  should 
have  filed  two  separate  answers  to  the 
bUl.     Woode  y.  Woods,  2^ 

APPEAL. 
See  Rehsaring. 

APPOINTMENT. 

See  Equitable  Jurisdiction,  I. 
Fines  on  Renewal. 
Preliminary  Inquiries. 
Statute  of  Wills  (7  W.  -I 
&  1  Vict.  c.  26),  1. 

APPROPRIATED  OR  UNAD- 
MINISTERED  ASSETS. 

See  Administration  Suit,  I. 

APPROPRIATION. 

See  Investment. 

ARBITRATORS- 
See  Award,  4. 

ARREARS. 
iSfe^  Dower,  1. 

ARREARS  OF  ANNUITY. 

See  Statute  of  Limitations,  8  & 

4  W.  4,  c  27,  8.  42. 

ASSETS. 
See  Administration  Suit,  1,2. 

ASSESSMENT. 
See  Tithes. 

ASSIGNEES. 
See  Bankrupt,  i,  2. 

ATTORNEY-GENERAL 

See  Charity  Estate. 
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ATTORNMENT. 
See  Sequestration. 

AWARD. 

1.  The  submission  to  arbitration 
may,  under  the  statute  9  <&  10  Will. 
3  e.  1 5y  be  made  a  rule  of  court,  not 
only  after  the  award  has  been  made, 
but  afler  the  last  day  of  the  term 
following  the  publication  of  the 
award ;  and  when,  therefore,  it  is  no 
longer  open  to  either  party  to  com- 
plain of  the  award  on  the  ground  of 
corruption  or  undue  practice.  Hem- 
ing  ▼.  S winner ton^  850 

2.  An  objection  to  the  validity  of 
an  award,  apparent  upon  the  award, 
is  not  an  objection  to  making  the  sub- 
mission a  rule  of  court  under  the 
statute.  lb, 

3.  A  motion  to  make  a  submission 
to  arbitration  a  rule  of  court  under 
the  statute,  may  be  made  ex  parte. 
Semble,  lb. 

4.  Commissioners  appointed  under 
an  act  of  Parliament,  to  set  out  the 
metes  and  bounds  of  mines  and  quar- 
ries in  the  Forest  of  Bean,  and  to  fix 
the  rent  to  be  paid  for  the  same,  Jield, 
under  the  terms  of  the  act,  to  have  no 
power  to  compel  a  miner  to  pay,  in 
money,  for  by-gone  workings,  or  to 
exclude  him  from  the  award  if  he 
refused  to  make  such  payment.  At- 
tomey-General'  v.  Jackson^  355 

5.  Commissioners  appointed  by  an 
act  of  Parliament,  to  determine  the 
respective  rights  of  the  Crown  and 
the  customary  miners  on  Crown  lands, 
had  made  an  award,  giving  a  benefit 
to  a  miner,  but  had  required  such 
miner  to  submit  to  terms  which  they 
had  no  power  to  impose,  and  whicn 
the  miner  did  not  afterwards  fulfil :  — 
Held,  that,  after  the  time  limited  by 
the  act  for  making  the  award  had  ex- 
pired, the  Court  would  not  set  aside 
the  award  at  the  suit  of  the  Crown, 


as  it  could  not  then  restore  the  miner 
to  his  rights  under  the  act.  lb. 

6.  In  the  case  of  an  award  made 
upon  the  faith  of  a  parol  contract, 
entered  into  by  a  party  taking  a  be- 
nefit under  the  award,  that  sud^  party 
would  pay  a  sum  of  money  to  the 
Crown,  an  information  by  the  Crown 
seeking  specific  performance  of  the 
parol  contract,  and  thereby,  in  effect, 
to  add  the  parol  agreement  to  the 
award, — cannot  be  sustained.         lb, 

7.  Semhle — The  refusal  to  pay  a 
sum  of  money  according  to  an  agree- 
ment, upon  the  faith  of  which  an 
award  was  made,  although  it  was  a 
stipulation  which  the  commissioners 
making  the  award  were  not  em- 
powered to  insist  upon, — would  be  a 
ground  upon  which  in  equity  the  party 
to  whom  the  monies  were  to  have 
been  paid  might  resist  the  perform- 
ance of  the  award,  if  the  other  party 
had  sought  the  aid  of  the  Court  to 
enforce  it.    Id.,  365 

BANKRUPT. 

See  Interpleader. 

Statute,  13  Eliz.  c.  5. 

L  Where  a  Defendant  becomes 
bankrupt  before  he  has  answered  the 
bill,  and  a  supplemental  bill  is  filed 
by  the  Plaintiff  against  the  assignees 
of  the  bankrupt  Defendant,  stating 
the  bankruptcy,  it  is  not  proper  for 
the  Plaintiif,  after  filing  such  supple- 
mental bill,  to  issue  process  to  compel 
the  bankrupt  himself  to  answer  the 
original  bill.  It  is  the  same  where 
both  the  Plaintiff  and  Defendant  be- 
come bankrupt  before  the  Defendant 
has  answered  the  bill,  and  the  sup- 
plemental bill  is  filed  by  the  as- 
signees of  the  Plaintiff  against  the 
assignees  of  the  Defendant.  The 
clerk  of  record  and  writs  will,  in 
such  cases,  give  the  usual  certificate 
for  setting  down  the  cause,  without 
any  answer  from  the  bankrupt  being 
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on  the  file.    Robertson  t.  Souikffaie^ 

223 
2.  Where  a  Defendant  hecomes 
hankrupt  after  the  institntion  of  the 
fiuit,  and  hiB  assignees  are  made  par* 
ties  by  supplemental  bill,  it  is  not 
necessary  to  bring  the  bankrupt  to 
the  heanng,  by  serving  him  with  the 
subpoena  to  hear  judgment.  Stakl- 
Schmidt  V.  Lett^  595 

BILL  OF  EXCHANGE. 

The  acceptor  of  a  bill  of  eichange, 
who  had  by  the  hands  of  the  drawer 
as  his  agent  paid  the  amount  of  the 
bill  after  it  became  due,  to  an  indorsee 
for  value,  without  procuring  it  to  be 
delivered  up,  filed  his  bill  against  such 
indorsee  for  value  and  a  subsequent 
indorsee,  charging  that  the  indorsee 
to  whom  the  payment  had  been  made 
had  afterwards  indorsed  the  bill  to  the 
other  Defendant,  without  considera- 
tion, in  order  to  recover  the  money 
from  the  Plaintiff  a  second  time,  and 
praying  that  an  action  commenced 
against  him  for  the  amount  might  be 
restrained,  and  the  bill  delivered  up 
to  be  cancelled.  Demurrer,  —  for 
want  of  the  drawer  as  a  party  to  the 
suit  overruled.    Sarle  v.  Soltf     180 


BREACH  OF  COVENANT  AF- 
TER DEATH  OF  COVE- 
NANTOR- 

See  Covenant,  I,  2,  3. 

BREACH  OF  INJUNCTION. 
See  Injunction,  1,  2. 

BREACH  OF  TRUST. 

See  Acquiescence. 

Priority     of     Incumbran- 
cers, 3. 
Trustee    and    Cestui    que 
Trust,  1,2,  8. 


CHANCELLOR     OF     EXCHE- 

QUER. 

See  Charitable  Use. 


CHARGE  OF  DEBTS. 
See  Covenant,  1 . 


CHARGE   ON   RAILWAY  DE- 

POSITS. 

See  Joint  Stock  Company,  1, 2. 


CHARITABLE  USE. 

A  heqnest  to  the  Queen*s  Chancel- 
lor of  the  Exchequer  for  the  time  be- 
ing, to  he  by  him  appropriated  to  the 
benefit  and  advantage  of  Great  Bri- 
tain, held  to  be  valid  so  far  as  related 
to  the  pure  personalty,  hut  void  in 
respect  of  the  personalty  savouring  of 
realty.     Nightingale  v.  Goulbunh 

484 


CHARITY  ESTATE. 

The  proper  form  of  suit  to  admi- 
nister the  funds  of  a  charity  is  the  in- 
formation of  the  Attorney-General; 
but  the  trustees  may  file  a  bill  against 
the  Attorney-General  to  have  the  ac- 
counts of  the  charity  taken,  and  to  be 
personally  discharged  from  liability  in 
respect  tiiereof,  submitting  to  such 
account  as  the  Attorney-General 
would  be  entitled  to  ask  against  them 
in  an  information ;  and  in  the  same 
suit,  if  the  Attorney-General  desires 
it,  the  Court  will  direct  a  reference 
for  a  scheme.  The  Oovemon  of 
Christ* s  Hospital  v.  Atiomey-Gene- 
rat,  257 

CHILDREN. 
«S>tf  Construction,  9,  3. 


CONSIGNMENTS. 


CONSTRUCTION.      625 


CITY  OF  LONDON. 
See  TiTHCs. 

CO-DEFENDANT. 
See  EviDXNCBy  3. 


COMMISSION. 
See  Answer,  L 

COMMON  LANDS. 

In  17S4  a  certain  tenement  and 
four  acres  and  one  acre  and  a  half  of 
land  dispersed  in  the  common  field  of 
J^  were  conveyed  to  the  party  under 
whom  the  vendor  claimed.  In  1818 
the  doTisee  of  the  same  party  con- 
Teyed  the  tenement  with  an  allotment 
of  land  described  as  containing  three 
acres  and  one  rood  allotted  to  the  de- 
▼isor,  under  an  act  passed  in  1801  for 
enclosing  part  of  the  parish  of  A>9  in 
lieu  of  five  acies  of  common  field 
lands.  The  estate  was  contracted  to 
be  sold  in  1841  i—Held^  that  m  the 
absence  of  any  proof  that  the  whole 
of  the  common  lands  in  A.  had  not 
been  allotted,  or  that  any  other  allot- 
ment had  been  made  to  the  same  par- 
ty, the  Court  would  assume  that  the 
^lotment  had  been  made  in  substitu- 
tion of  the  common  lands  comprised  in 
the  deed  of  1784.     Ma^  v.  Ward, 

598 

COMPENSATION. 
See  Vendor  and  Purchaser,  7. 

COMPETENCY. 

See  Evidence,  3. 

CONSIGNMENTS. 

See  Annuity. 


CONSTRUCTION. 

See  Act  of  Parliament. 
Copyhold. 
Election. 

Interest  or  Lboacy. 
Investment. 
Joint  Stock  Company. 
Next  op  Kin. 

Tenant  for  Life  and  Re- 
mainderman, 2. 

1.  The  testator  appointed  A.yB,^ 
and  C  executors  and  trustees  of  his 
will,  proriding,  that  if  either  of  them, 
or  any  succeeding  trustee  or  trustees, 
should  die,  or  refuse  or  neglect  or 
become  incapable  to  act  in  the  trust, 
it  should  be  lawful  to  and  for  the 
suryivor  of  them,  the  said  A.,  B., 
and  C,  and  such  new  trustee  or  trus- 
tees to  be  nominated  in  their  or  either 
of  their  stead,  to  appoint  a  new  trus- 
tee or  new  trustees  instead  of  the  said 
A^  B^  and  C,  or  either  of  them,  or 
any  future  trustee  or  trustees  so  dying, 
or  desiring  to  be  discharged,  or  re- 
fusing or  neglecting  or  becoming  in- 
capable to  act  as  i^oresaid.  A.  hav- 
ing disclaimed  the  trust,  and  B.  baring 
died,  C  alone  (though  not  the  survi* 
Tor  of  A*9  Bn  and  C.)  appointed  new 
trustees  under  the  power: — HeU 
that  the  new  trustees  were  well  ap- 
pointed.    Cafe  V.  Bent,  24 

2.  Bequest  of  100/.  each  to  the  two 
children  of  the  testator  s  nephews,  A. 
and  B. ;  A.  had  three  children,  and 
B.  two  children : — Held,  that  the  five 
children,  who  were  living  at  the  date 
of  the  will  and  at  the  death  of  the 
testator,  were  entitled,  under  the  be- 
quest, to  100/.  a  piece.  MarrUan  v. 
Martiih  507 

3.  Legacy  to  Atme,  the  wife  of 
Peter,  for  life,  remainder  to  Peter, 
the  husband,  for  his  life,  and,  after 
the  death  of  the  husband  and  wife, 
upon  trust  to  pay  the  interest  for  the 
maintenance  of  such  children  of  Anne 
as  should  be  living  at  her  death,  unlil 
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they  should  respectively  attain  twenty* 
one,  and  when  and  as  they  should  ne- 
verally  and  respectively  attain  their 
said  ages  of  twenty-one  years,  upon 
trust  to  pay  and  transfer  the  legacy 
equally  unto  and  amongst  all  the 
children  of  Arme,  when  and  as  they 
should  severally  and  respectively  at- 
tain their  said  ages  of  twenty-one 
years ;  and,  if  any  of  the  said  chil- 
dren should  die  under  twenty-one, 
then  unto  such  as  should  attain  that 
age,  share  and  share  alike ;  and,  in 
case  all  and  every  of  the  said  children 
should  die  under  age,  then  to  pay  the 
legacy  to  the  testator's  next  of  kin. 
The  children  o£  Anne,  who  attained 
twenty-one  years  of  age,  acquired 
vested  interests  in  the  legacy,  not- 
withstanding  such  children  died  in 
the  lifetime  of  Anne,  the  tenant  for 
life.     Bradley  v.  Barlow^  589 

CONTINGENT  REMAINDER. 

A  devise  of  real  estate  to  the  use 
of  A,  for  life,  with  remainder  to  the 
use  of  all  and  every  the  child  or  chil- 
dren of  A.  who  shall  attain  the  age  of 
twenty- one  years,  and  for  want  of 
such  issue,  over,— creates  a  tenancy 
for  life  in  A,,  with  a  contingent  re- 
mainder in  fee  to  such  of  the  children 
of  A.  as  shall  attain  twenty-one ;  and 
on  the  death  of  A^  leaving  infant 
children,  hut  having  had  no  child  who 
had  then  attained  twenty-one,  the  in- 
terest of  the  children  of  A,  was  di- 
vested and  the  limitations  over  were 
defeated.     FeHing  v.  Allen^        573 

CONTRACT. 

See  Covenant,  4,  5. 

Joint  Stock  Company,  1,  2, 
8,  10. 

CONTRACT  FOR  SALE. 

See  Mortgagor  and  Mortgagee, 
9. 


CONVERSION. 

See  Tenant  for  Life  and  Re- 
mainderman, 1. 

1.  A  direction  to  sell  particular 
parts  of  the  testator's  personal  estate 
is  not  of  much  wdght  on  the  question 
of  the  conversion  of  the  residue ;  for 
the  rule  as  to  conversion  does  not 
proceed  on  the  presumed  existence  of 
a  definite  intention  that  the  property 
shall  be  converted,  but  upon  the  ex- 
pressed intention  that  the  legatees 
shall  enjoy  the  property  in  succession. 
Cafe  V.  Btni,  34 

2.  The  direction,  that  the  trustees 
should  retain  a  percentage  on  the 
rents  to  be  collected,  fortified  by  other 
expressions  in  the  will,  regarded  as 
evidence  that  the  testator  contemplat- 
ed the  enjoyment  of  the  leasehold 
property  in  specie  by  the  legatees. 
l€L,  36 


CONVERSION    OF    LOAN 
NOTES  INTO  SHARES. 

See  Joint  Stock  Company,  8,  9^ 

10,  11. 


COPIES  OF  THE  BILL. 
See  Parties,  L 

CO-PLAINTIFFS. 

If  several  co-plaintiffs  allege  by 
their  bill  that  they  are  jointly,  or  in 
some  joint  character,  entitled  to  the 
snbject  of  the  sui^  and  one  or  more 
of  them  would  be  so  entitled,  if,  in 
this  respect,  the  others  or  other  of 
them  were  not^  (no  issue  being  joined 
on  the  question  of  the  title,  if  any, 
being  joint,)  it  is  not  necessary  for 
the  Plaintiffs,  as  between  themselves, 
to  prove  in  the  cause,  as  against  the 
Defendant,  that  their  right,  if  any,  is 
a  joint  right.  Blair  v.  Broudey^  554 


COURT  OF  BANKRUPTCY. 


COVENANT. 
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COPYHOLD. 

Devise  of  a  copyhold  estate  to  three 
trustees,  upon  trust  to  permit  A,  to 
occupy  the  same  or  receive  the  rents 
and  profits  thereof  for  his  life ;  and 
after  the  death  of  ^.»  upon  trust  to 
sell  the  estate  and  divide  the  proceeds 
amongrst  the  children  of  A, ;  and  gift 
of  the  testator's  residuary  estate  to  the 
trustees  upon  other  trusts,  hut  charged 
with  dehts  and  <*  the  costs  and  charges 
of  proving  and  executing  "  the  will : — 
Heldy  that  the  fines  payable  on  the 
admission  of  the  devisees  in  trust  to 
the  copyhold  estate  were  not  part  of 
the  costs  and  charges  of  executing 
the  will  to  be  borne  by  the  residuary 
estate,  but  that  such  expenses  of  ad- 
mission were  a  charge  upon  the  copy- 
hold estate  so  devised.  Coley,Jea^ 
lous,  51 

COPYHOLDER. 
See  Covenant,  4,  5. 

COSTS. 

See  Administration  Suit,  1. 

Covenant,  8. 

Creditors'  Suit. 

Dismissal  of  Bill,  1,  2. 

Dower, 

General  Order  CXXIL,  of 
May,  1845. 

Mortgagor  and  Mortga- 
gee, 3. 

Motion. 

Plaintiff. 

Sequestration. 

Stat.  8  &  9  Vict.c.  18. 

Vendor  and  Purchaser,  1. 


COSTS  OF  ADMITTANCE. 
See  Copyhold. 

COURT  OF  BANKRUPTCY. 
See  Insolvent  Debtor,  1. 


COVENANT. 

A  lessor  covenanted  with  his  lessee 
for  quiet  enjoyment  of  the  demised 
premises,  and  afterwards  devised  his 
real  estate,  suhject  to  and  charged 
with  the  payment  of  his  dehts.  After 
the  death  of  the  lessor,  the  lessee  was 
evicted,  and  brought  his  action  of 
covenant  against  the  executors  of  the 
lessor,  who  pleaded  plene  administra- 
vit;  whereupon  the  lessee  took  out 
judgment  of  assets  quando,  &c.,  and 
procured  the  damages  to  be  assessed 
upon  a  writ  of  inquiry.  He  then 
filed  his  bill  against  the  devisees  of 
the  lessor,  for  satisfaction  of  the  da- 
mages and  costs  out  of  the  real  estate 
of  the  lessor  devised  by  his  will  :— 
Held,  that,  although  damages  reco- 
vered in  an  action  of  covenant,  brought 
in  respect  of  breaches  of  covenant 
happening  after  the  death  of  the  tes- 
tator, were  not  a  debt  within  the 
statute  of  fraudulent  devises,  (3  &  4 
Will.  &  M.  c.  14),  yet  they  were  a 
debt  payable  out  of  the  real  estate  of 
the  testator,  under  the  charge  of  debts 
thereon  created  by  his  will.  Morse  v. 
Tucker,  79 

2.  That  the  devisees  were  not 
bound  by  the  action  brought,  or  the 
inquiry  as  to  damages  had  against  the 
executors,  but  were  entitled  to  have 
the  question  of  the  liability  of  the  es- 
tate of  the  testator  on  the  covenant 
tried  in  an  action  defended  by  the  de- 
visees themselves.  lb. 

3.  The  lessee  having  recovered 
damages  upon  the  covenant  in  the  ac- 
tion directed  by  the  Court,  to  which 
the  devisees  were  parties,  was  held 
entitled,  as  against  the  devisees,  to  the 
amount  of  such  damages, — to  his  costs 
of  the  ejectment,  —  of  the  action 
brought  against  the  executors, — of  the 
action  on  the  covenant  to  which  the 
devisees  were  parties, — and  of  the 
suit,  and  also  to  interest  on  the  da- 
mages and  costs,  to  be  computed  from 
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DEFENDANTS. 


tlie  time  the  amount  w«t  ascertained 
and  judgment  entered  up  in  the  ac- 
tion to  which  the  deriaees  were  par- 
tiet.  16. 

4*  A  copyholder  agreed  to  demiae 
a  tenement  within  the  manor  for  sixty- 
three  years  on  a  building  lease,  and, 
as  the  custom  did  not  allow  a  lease 
to  be  made  for  more  than  twenty-one 
years,  the  copyholder  agreed  to  exe- 
cute a  lease  for  twenty-one  years, 
with  a  coyenant,  for  himself^  his  heirs 
and  assigns,  to  renew  the  lease  for  a 
further  term  of  twenty-one  years  at 
the  expiration  of  the  first,  and  for 
a  further  term  of  twenty-one  years  at 
the  expiration  of  the  second  term. 
The  copyholder  died  before  the  lease 
was  executed,  having  devised  the  pre- 
mises to  a  trustee : — HeU^  on  a  bill 
by  the  lessee  against  the  trustee  for 
specific  performance,  that  the  trustee, 
having  no  beneficial  interest  in  the 
estate,  was  not  bound  in  the  lease  for 
twenty-one  years  to  enter  into  any 
covenant  for  the  renewal  of  the  lease 
at  the  expiration  of  that  term,  and 
that  he  could  only  be  required  to 
covenant  against  his  own  acts.  War- 
ley  V.  Framptan,  560 

5.  Whether,  if  the  trustee  had 
brought  his  bill  for  specific  perform- 
ance against  the  kmee,  the  lessee 
would  have  been  compelled  to  perform 
the  contract  if  the  trustee  had  declined 
to  covenant  for  renewal — ^[uare  f  lb. 

CREDITORa 

See  Parttes,  1. 

Statute,  13  Elia.  c.  6. 

CREDITORS'  SUIT. ' 

See  Statute,  1  W.  4^  c  60. 

In  a  creditor's  suit  the  Plaintiff  did 
not  establish  his  debt  at  the  hearing ; 
but  the  Court  retained  the  bill,  giving 
him  liberty  to  brinff  an  action.  He 
produced  other  evidenoe,  and  reco- 
vered in  the  action.    Decree  for  pay- 


ment of  the  debt,  and  oosta  in  equity, 
but  no  costs  given  of  the  proceedings 
at  law.     Gregeon  v.  Booths  586 

CROSS  SUIT. 
See  Security  for  Costs. 

DAMAGES. 
See  Covenant,  1,  2,  3. 

DEATH  OF  DEVISEE  OR  LE- 
GATEE BEFORE  TESTATOR. 

See  Statute  of  Wiixs,  7  W.  4 
&I  y .  c.  26,  s.  dd,  2. 

DEBT. 
See  Set-Off. 

DEBTOR  AND  CREDITOR. 
See  Administration  Suit,  2, 3. 

DECLARATION. 
See  Statute,  1  W.  4,  c  60,  2. 

DECLARATION  OF  TRUST. 
jS^^Admission  AND  Discharge,  1.3. 

DECREE. 

See  Evidence,  2. 

Occupation  Rent. 
pRiORiTTOF  Incumbrancers,  8. 
Statute,  1  W.  4,  c-  60,  2. 

DEFEAT  OF  LIMITATIONS 
OVER. 

See  Contingent  Remainder. 
Remoteness. 

DEFECTIVE  INFORMATION. 
See  Equitable  Jurisdiction,  1. 

DEFENDANTS. 

See  Amendment. 
Ani^wer. 


DEPOSIT  OF  TITLE  DEEDS. 


DISPAUPERING.       629 


DEFENDANTS  OUT  OF  THE 
JURISDICTION. 

See  Rehbarino. 

DELIVERY  UP  OF  DEED. 

See  Priority  of  Incumbrancers,  8. 


DEMURRER. 

1.  Wbere  the  defendant  omitted  to 
give  the  Plaintiff  notice  at  the  proper 
time  that  a  demurrer  to  the  bill  had 
been  filed,  and  the  Plaintiff  irregularly 
obtained  an  order  as  of  course  to 
amend  his  bill,  on  or  before  a  certain 
day,  which  order  he  obtained  after 
twelve  days  from  the  filing  of  the  de- 
murrer, but  within  twelve  days  from 
the  time  he  received  the  notice,  the 
Vice-Chancellor,  on  a  special  motion 
(made  after  the  expiration  of  the 
former  order),  restored  the  bill,  and 
gave  the  Plaintiff  leave  to  amend ;  but 
the  Lord  Chancellor,  on  appeal,  dis- 
charged the  order.  Maiihewe  v.  Chi" 
Chester,  207 

2.  To  a  vendor's  IhII  for  specific 
performance  of  a  contract  to  purchase 
shares  in  nunes,  insisting  that  the 
Plaintiff  was  not  bound  to  give  other 
evidence  of  his  title  to  the  shares  than 
attested  extracts  from  the  cost*books 
or  registers  of  the  mines,  and  that  the 
Defendant  had  refused  to  accept  such 
evidence^  but  not  alleging  that  the 
Plaintiff  was  unable  to  give  other  evi- 
dence of  his  title,-— the  Defendant  d»- 
mamdi—Heldf  that,  as  the  Plaintiff 
was  not  precluded  from  giving  other 
evidence  of  his  title  if  necessary,  the 
demurrer  must  be  overruled.  Curling 
V.  Fiiffhi,  242 


DEPOSIT  OF  TITLE  DEEDS. 

See  Priority  of  Incumbrancers, 

3,4,7. 


DEVISE. 

See  Contingent  Remainder. 
Remoteness. 

DEVISEE  AND  EXECUTOR. 
See  Covenant,  2. 

DEVISEE  OR  TRUSTEE. 

See  Statute  or  LiMiTATioN,d&4 
W.  4,  c,  27,  s.  25. 

DIRECTORS. 
See  Joint  Stock  Company,  1,  3. 

DISCRETION  OF  TRUSTEES. 

See  Fines  on  Removal,  8,  5. 
Investment. 

DISMISSAL  OF  BILL. 

1.  Order,  on  the  application  of  the 
Plaintiff,  to  dismiss  his  bill,  with  costs, 
against  disclaiming  Defendants,  with- 
out prejudice  to  any  question  how  the 
costs  should  ultimately  be  borne. 
Bailey  v.  Lambert,  178 

2.  Notice  of  motion  by  one  of  two 
Defendants  to  dismiss  the  bill  for 
want  of  prosecution.  The  Plaintiff 
thereupon  filed  a  replication  to  the 
answer  of  that  Defendant ;  the  other 
Defendant  had  not  appeared.  On  the 
motion  being  made,  the  Plaintiff  un- 
dertook to  dismiss  the  bill  against  the 
other  Defendant,  whereupon  the  Court 
refused  the  motion,  but  ordered  the 
costs  to  be  paid  by  the  Plaintiff. 
Heanley  v.  Ahrdham^  214 

3.  Pending  a  reference  of  title,  or- 
dered upon  motion,  in  a  suit  for  spe- 
cific performance,  the  Defendant  can- 
not, under  the  114th  Order  of  May, 
1845,  dismiss  the  bill  for  want  of  pro- 
secution.   Cdline  v.  Greaves,      596 

DISPAUPERING. 

It  appearing  on  affidavits  that  a 
pauper  Defendant  was  entitled  to  pro* 


630 


ELECTION. 


EQUITABLE  JURISDICTION. 


perty  exceeding  20/.  in  value,  the 
Court  on  motion  ordered  him  to  be 
dispaupered.  Goldsmith  y.  Gold- 
smithy  125 

DISSOLUTION. 
See  Partnership,  4,  6. 

DIVESTING  OF  INTEREST. 
See  Contingent  Remainder. 

DIVORCE. 

See  HufiiBAND  and  Wipe,  2. 

DOWER. 

See  Election. 

1.  Bill  for  dower.  The  Defend- 
ants in  possession  denied  the  title  of 
the  widow,  alleging  that  her  husband 
had  not  been  seised  of  an  estate  of 
inheritance  in  the  premises ;  that  alle- 
gation being  founded  on  information 
as  to  the  time  of  his  death,  which  was 
believed  to  be  correct,  but  afterwards 
found  to  be  erroneous.  Decree  for 
dower  and  arrears  for  six  years  before 
the  filin&r  of  the  bill,  but  without  costs. 
Bamford  v.  Jiam/ord,  203 

2.  Semble,  If  the  defence  to  a  bill 
for  dower  be  groundless,  or  founded 
on  facts  which  the  Defendant  knew 
or  with  reasonable  diligence  might 
have  known  to  be  untrue,  the  decree 
would  be  with  costs.  lb. 

EFFECT  OF  A  GIVEN  ACT. 

See  Injunction,  1. 

ELECTION. 

See  Heritable  Bond. 

llie  testator  by  his  will  devised 
and  bequeathed  all  his  real  and  per- 
sonal estate  to  trustees,  subject  to 
debts,  &c.,  upon  trust  by  and  out  of 
the  rents,  isues,  and  pro6ts  thereof, 
to  pay  an  annuity  of  100/.  to  his  wife 


during  her  life  or  widowhood,  and 
subject  thereto,  upon  trust  for  his 
daughter  for  life,  with  remainder  to 
her  children,  remainder  to  his  brother. 
And  the  testator  empowered  his  trus- 
tees, at  their  discretion,  during  the 
continuance  of  the  trusts  and  not- 
withstanding the  same,  to  continue 
and  carry  on  all  or  any  of  the  &niis 
or  other  concerns  in  which  he  might 
be  engaged  at  the  time  of  his  decease, 
and  to  restrict  or  increase  any  such 
concern,  and  to  demise,  mortgage,  or 
sell  all  or  any  part  of  his  reid  estate 
or  chattels  real : — Held,  that  the 
widow  was  not  entitled  both  to  the 
annuity  griven  to  her  by  the  will  and 
to  her  dower  out  of  tne  real  estate. 


Lowes  V,  Lowes, 
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ENTRY  ON  LAND. 

See  Stat.  8  &  9  Vict,  c  18. 
(Land  Clauses  Consolidation 
Act). 

EQUITY  FOR  A  SETTLEMENT. 
See  Husband  and  Wife,  I. 

EQUITABLE  JURISDICTION. 

See  Award,  5,  7. 

Mistake    op    Practics    at 
Law. 

Partnership,  7. 

1.  The  mere  fact,  that  a  party 
having  a  power  by  deed  to  revoke 
and  make  a  new  appointment  of  trust 
funds,  has  attempted  to  make  surii 
revocation  and  new  appointment  by 
will,  owing  to  her  having  forgotten 
the  restrictions  of  the  power,  and  be- 
ing at  the  time  unable  to  procure  the 
deeds, — is  not  a  ground  upon  which 
equity  will  supply  the  formal  execu- 
tion required  by  the  terms  of  the 
power,  or  griye  to  the  will  the  effect 
of  a  deed,  or  convert  the  trustees  of 
the  property  into  trustees  for  the  per- 
sons who  would  be  appointees,  if  the 


EVroENCE. 


EXECUTOR. 


03] 


will  were  a  good  execution  of  th  < 
power.  Buekell  v.  Blenkhorriy  131 
2.  A  court  of  equity  will  declare 
and  give  effect  to  a  forfeiture,  where 
such  forfeiture  is  incidental  to  the  ad- 
ministration of  a  trust.  Buncombe  v. 
Lemf^  232 

EQUITABLE  MORTGAGE. 

See  Priority  of  Incumbrancers, 

3,4. 

EQUITABLE  MORTGAGEE. 

An  equitable  mortgage  by  deposit 
of  title-deeds,  with  an  agp'eement  in 
writing  by  the  party  making  the  de- 
posit, to  execute  a  formal  mortgage 
of  the  property  to  the  mortgagee  for 
the  balance  which  might  be  due  to 
him,  constitutes  the  equitable  mortga- 
gee a  purchaser  for  good  considera- 
tion within  the  stat.  27  Elii.  c.  4,  in 
respect  of  such  balance  ;  and,  it  being 
a  term  of  the  agreement  that  the 
mortgage  to  be  executed  should  con- 
tain a  power  of  sale,  the  Court,  on  a 
bill  to  set  aside  a  prior  voluntary  con- 
yeyanoe  by  the  mortgagor,  as  fraudu- 
lent and  void,  under  the  stat.  27  Elis. 
c.  4,  decreed,  that,  on  default  of  pay- 
ment, the  mortgaged  property  should 
be  sold.     LUter  v.  Turner^  281 

ERASURE  IN  PENCIL. 
See  Revocation. 

EVIDENCE. 
See  Admission  and  Discharge,  1, 
2,  4,  5. 
Agreement. 
Creditors'  Suit. 
Exceptions. 
Vendor  and  Purchaser,  1,  6. 

1.  Where  the  issue  raised  by  the 
bill  and  answer  was,  whether  the 
Plaintiff  had  or  had  not  signed  a  do- 
cument under  the  representation  and 
belief  that  it  was  an  authority  to  an- 
other to  receive  the  Plaintiff's  rents, 
when  it  was  in  fact  a  contract  for  the 


sale  of  his  estate — evidence  of  the 
value  of  the  estate  cannot  be  regarded 
as  shewing  that,  if  a  purchase,  it  was 
a  purchase  from  a  distressed  man  at 
an  undervalue,  but  can  only  be  re- 
garded as  bearing  on  the  probability 
or  improbability  of  the  alleged  sale. 
Preeton  v.  Wileon,  194 

2.  Evidence  received  at  the  hear- 
ing of  the  cause,  and  entered  in  the 
decree,  is  not  necessarily  admissible 
as  against  all  parties,  on  inquiries  be- 
fore the  Master,  under  the  decree. 
Handford  v.  Handford^  2 1 2 

3.  An  order  ex-parte  may  be  ob- 
tained by  a  Defendant  for  leave  to 
examine  a  Co-defendant,  saving  just 
exceptions, — as  well  after  the  decree, 
as  before  the  hearing ;  and  the  ques- 
tion of  the  competency  of  the  witness 
will  not  be  tried  upon  motion  to  dis- 
charge the  order,  but  is  open  when 
his  evidence  is  tendered,  Sleed  v. 
Oliver,  492 

EXAMINATION. 

See  Admission  and  Discharge,  5. 
Co-Defendant. 

EXCEPTIONS. 

The  Master  in  his  report  stated, 
that  he  had  admitted  certain  evidence, 
and  that  thereupon  he  found  certain 
facts.  A  party  objecting  to  the  ad- 
mission of  the  evidence,  and  to  the 
conclusion  thereupon,  cannot  open 
that  objection  as  appearing  on  the 
face  of  the  report,  without  having 
taken  exceptions.   Eaet  v.  Eaaty   347 

EXECUTION. 
See  Administration  Suit,  3. 

EXECUTOR. 

See  Administration  Suit,  3. 
Admission  and  Discharge,  5. 
Partnership,  3,  4. 
Trustee    and     Cestui     que 
Trust,  2,  3. 


ess  FINES  ON  RENEWAL. 


FINES  ON  RENEWAL. 


EXECUTOR  DE  SON  TORT. 

1.  The  widow  of  the  testator  em- 
plojed  A.  to  collect  tome  of  the  debts 
doe  to  the  testator's  esUte,  which  A. 
accordingly  collectedy  and  paid  over 
to  the  widow,  believing  that  she  was 
the  administratrix.  The  widow  sub- 
aeqaentljT  died  without  having  ob« 
Isined  letters  of  administration : — 
Heldy  that  A,  having  received  monies 
which  he  knew  to  be  part  of  the  es^ 
tate  of  the  testator,  and  not  having 
accounted  for  such  monies  to  the 
legal  personal  representative  of  the 
testator,  A,  was  Imble  to  be  sued  as 
executor  de  son  tort.  Shariand  v. 
Mildom,  Skarland  v.  Looaemore^  469 

2.  That  the  liabilitj  was  not 
avoided  bv  the  suggestion  that  A. 
acted  as  the  agent  cf  the  widow,  in- 
asmuch as  the  acts  of  the  widow  and 
^.,  in  reference  to  the  testator's  es- 
tate, were  the  acts  of  wrong  doers, 
and  the  law  does  not  recognise  the 
relation  of  principal  and  agent  as  ex- 
isting amongst  wrong  doers.  lb. 

8.  That  A.  was  liable  as  executor 
de  son  tort  to  account  to  a  party  in- 
terested in  the  tesutor's  estate,  in  a 
suit  for  that  purpose,  without  any 
charge  of  collusion  between  such  ex- 
ecutor de  son  tort  and  the  legal  per- 
sonal representative.  Ih. 

FALSE  RECITAL  OF  INCUM- 
BRANCE. 
iS^^e  Priority  of  Incumbrancers, 

7.8. 

FINES. 
See  Copyhold. 

FINES  ON  RENEWAL. 

On  a  devise  of  successive  interests 
in  leases  for  lives  or  year8»  where  the 
testator  directs  that  the  leases  are 
from  time  to  time  to  be  renewed, 
without  more,  the  fines  and  expense 
of  renewal  are  to  be  borne  by  the 


tenant  for  life  and  remiinderman,  or 
parties  successively  entitled,  m  pro* 
pCNTtion  to  their  actual  enjojrment  c^ 
the  estate,  and  not  in  proportion  to 
an  extent  of  enjoynent  to  be  deter- 
mined speculatively,  or  by  a  calcula- 
tion of  probabilities.    Jcnee  y.  Jone^ 

440 

2.  There  »  no  diflerenoe  in  the  rule 
as  to  the  appwdonment  of  fines  for  re- 
newal between  the  devisees  of  succes- 
sive interests  in  the  estate,  whether 
the  leases  are  for  lives  or  for  years.  76. 

3.  If  the  testator  provides  a  specific 
fund  for  the  renewais,  or  directs  thai 
the  renewals  shall  be  raised  or  borae 
by  the  parties  in  a  certain  manner,  or 
in  certain  proportions,  sudi  directioe 
supersedes  the  general  rule;  but  if 
trustees,  having  power  to  direct  the 
manner  in  which  the  fines  shall  be 
raised,  do  not  exercise  the  power,  the 
Court  will  pursue  the  general  rule 
which  would  be  adopted  in  the  ab* 
senoe  of  any  direction  as  to  the  man- 
ner of  providing  for  the  fines. 

4.  Whether  there  is  any  diierence 
in  the  mle  of  apportionm^it  in  cases 
where  the  parties  take  sueoesuve  in* 
terests  under  wills,  and  in  eases  where 
such  interests  are  takoi  under  settle- 
ments by  deed — quare,  lb, 

5.  V^ethre  trustees,  having  power 
to  raise  the  fines  out  of  the  rents  and 
profits,  or  by  mortgagre,  or  otherwise, 
as  they  should  ihiuk  fit,  might  so  act 
as  to  urow  the  burden  on  the  parties^ 
in  proportions  difierent  from  those  io 
which  it  would  be  distributed  by  the 
general  rule  of  the  Court-— ^tuertf.  /&• 

6.  Where  the  tenant  for  lilb  pays 
lihe  whole  fine  on  renewal,  he  will  have 
a  lien  on  the  estate  for  the  proportion 
which  shall  ultimately  appear  to  be 
chaigeable  on  the  remainderman,  or 
parties  entitled  in  succession;  and 
where  the  remaindennan  renews,  or 
the  renewal  ia  effected  by  means  of  a 
^Boarigtige  of  the  estate,,  the  tenant  fcr 


GENERAL  ORDERS. 


HEARING. 


663 


life  may  be  required  to  give  security  < 
to  the  reauundennan  for  a  propor- 
tionate part  of  the  fine,  calculated 
upon  the  assumed  duration  of  the  life 
interest;  and  if  that  interest  should 
endure  longer  than  such  assumed  p^ 
riod,  he  may  be  required  to  g^ve  fur- 
ther aecuricy,  without  prejudice  in 
^ther  case  to  the  actual  amount 
which*  at  the  determination  of  hb  in- 
terest, shall  appear  to  be  his  due  pro- 
portion of  the  fine.    Id,^  465 

FORECLOSURE. 

See  Priority  of  Incumbrancers, 
3,6,8. 

FOREIGN  FUNDS. 
See  Investment. 

FORFEITURE. 
See  Equitable  Jurisdiction,  2. 

FRAUD. 
iS'tfe  Partnership,  6,  7. 

FRAUDULENT  CONVEYANCE. 
See  Stat.  13  Eliz.  .  c5. 

GENERAL  ORDERS. 
V.  of  the  Ml  May,  1839. 
See  Preliminary  Inquiries. 

XXUL  August,  1841. 

See  Parties,  1. 

XXX.  Id. 

See  Pahties,  3. 

XXX.  w. 

In  a  suit  since  the  30th  Order  of 
August,  1841,  to  establish  the  claims 
of  creditors  of  a  testator  against  his 
real  estate  deyised,  legatees,  whose 
legacies  are  charged  on  such  real  es- 


tate,  are  not  necessary  parties,  where 
they  are  devisees  in  trust,  having  the 
powers  specified  in  the  Order.  Ward 
V.  BoMaett,  179 

XLVI.  Id. 
See  Administration  Suit,  9. 

XXIIL  of  26th  Octoher,  1842. 
;$M  Demurrer,  1. 

XIII.  of  May,  1845. 

See  Demurrer,  I. 

XLin.  Id. 

See  Answer,  1. 

XLVI.  Id. 

See  Demurrer,  1. 

XCIII.  Id. 

See  Dismissal  of  Bill,  2. 

CXIV.  8.  4.  Id. 

See  Dismissal  or  Bill,  3. 

CXXII.  Id. 

Reference  to  the  Master,  under  the 
122nd  Order  of  May,  1845,  to  distin- 
j^ish  the  parts  of  a  cross  bill  which 
were  of  unnecessary  length,  and  to 
ascertain  the  costs  thereby  occasioned. 
fFoode  V.  fFcodsy  229 

GENERAL  WORDS. 
See  Act  of  Parliament,  I,  2. 

GREAT  BRITAIN  —  LEGACY 
FOR  THE  BENEFIT  AND 
ADVANTAGE  OF 

See  Charitable  Use. 

HEARING. 

See  Amendment. 
Creditors'  Suit. 
Evidence,  2. 
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INDEFINITE  ACTS, 


HEIR  AT  LAW  AND  RESIDU- 
ARY LEGATEE. 

« 

See  Heritable  Bond. 

HERITABLE  BOND. 

The  testator,  who  was  a  Scotch - 
roan,  domiciled  in  England,  devised 
all  the  rest  and  residue  of  his  real, 
personal,  and  mixed  estates  and  effects, 
whatsoever  and  wheresoever,  which 
he  might  be  seised  or  possessed  of  or 
entitled  to  at  the  time  of  his  decease, 
upon  trust  for  his  children,  in  certain 
shares.  One  of  the  children  being 
the  heirat-law  of  the  testator,  became 
entitled,  according  to  the  law  of  Scot- 
land,  to  a  heritable  bond  made  by  a 
debtor  of  the  testator,  after  the  date 
of  the  will,  and  given  as  a  security  for 
a  debt,  which  was  owing  to  him  at  the 
time  the  will  was  made : — Held,  that 
the  heir  was  not  a  trustee  of  the  heri- 
table bond  for  the  executors  of  the 
testator,  and  that  he  was  not  bound  to 
elect  between  the  heritable  bond  and 
the  benefits  to  which  he  was  entitled 
under  the  will.  Allen  v.  Anderson,  163 

HUSBAND  AND  WIFE. 

See  Set-Off. 

1.  A  married  woman  entitled  to  a 
legacy,  appeared  by  her  counsel  at  the 
hearing  of  the  cause,  and  claimed  her 
equity  to  a  settlement  out  of  the  fund. 
I'he  legacy  was  directed  to  be  carried 
to  the  separate  account  of  the  husband 
and  wife.  The  husband  was  a  bank- 
rupt, and  his  assignee  sold  his  interest 
in  the  legacy.  The  solicitors  for  the 
purchaser  and  for  the  wife  agreed  to 
refer  the  claim  of  the  wife  to  their 
counsel ;  and  the  counsel  determined 
that  she  was  entitled  to  a  settlement 
of  the  moiety,  subject  to  the  costs. 
Before  any  further  steps  were  taken, 
the  wife  died,  leaving  children: — 
Heldj  that  the  husband  and  those 
claiming  under    him    were,   by  the 


steps  which  had  been  taken,  bound  to 
allow  a  settlement  of*  part  of  the  fund 
upon  the  wife  and  children ;  and  that, 
upon  the  death  of  the  wife,  the  child- 
ren were  entitled  to  the  portion  which 
would  have  been  settled.  Lloyd  v. 
Mason,  149 

2.  Whether  an  ante -nuptial  con- 
tract, whereby  the  intended  husband 
agreed  to  secure  to  the  intended  wife 
an  annuity  for  her  separate  mainte- 
nance, in  the  event  of  his  death,  or 
any  separation  taking  place  between 
them  during  their  lives,  is  void ;  and 
if  not,  whether  such  contract  is  valid 
so  far  as  it  is  intended  to  secure  an 
annuity  to  the  wife  in  case  of  a  sepa- 
ration or  divorce  for  any  cause ;  or 
whether  it  is  valid  to  the  extent  of  se- 
curing the  annuity  to  the  wife  in  case 
of  desertion  by  the  husband,  or  di- 
vorce without  misconduct  on  the  part 
of  the  wife;  or  whether  it  is  valid 
only  to  the  extent  of  securing  the 
annuity  to  the  wife  in  the  event  of  her 
surviving  the  husband — qvtjere.  Cock- 
sedge  v.  Cocksedge,  397 

3.  Injunction,  restraining  the  hus- 
band from  interfering  or  intermeddling 
with,  or  continuing  in  possession  of 
a  house  and  furniture  settled  to  the 
separate  use  of  the  wife.  Green  v. 
Green,  400  n. 

INCLOSURE. 
See  Common  Lands. 

INCOME  OF  RESIDUARY 
ESTATE. 

See  Tenant  for  Life  and  Re- 

MAINDERMAN>  1. 

INCLOSURE  ACT. 
See  Act  of  Parliament,  1. 

INDEFINITE  ACTS. 
See  Injunction,  L 


INQUIRIES. 


INSOLVENT  DEBTOR.    636 


INDEMNITY. 

See  Mortgagor  and  Mortgagee^ 
I,  2»  8. 
Specific  Performance. 

INFANCY. 
See  Husband  and  Wife,  2. 

INJUNCTION. 

See  Administration  Suit,  8. 
Bill  of  Exchange. 
Husband  and  Wife,  S. 
Mistake    of    Practice    at 

Law. 
Stat.  8  &  9  Vict.  c.  18,  (Land 

Clauses      Consolidation 

Act). 

1.  After  an  injunction  had  been 
granted,  restraining  a  Defendant  from 
permitting  a  certain  injurious  effect 
to  be  produced  by  a  given  cause,  (but 
not  otherwise  restraining  any  definite 
act),the  apprehended  injury  took  place, 
but  the  Defendants  denied,  to  the 
best  of  their  belief,  that  it  arose  from 
the  alleged  cause;  and  the  Court,  in 
such  drcumstances,  refused  to  treat 
the  Defendants  as  contumacious,  un- 
til it  should  have  been  conclusively 
determined  by  a  verdict  at  law,  that 
the  injury  complained  of  was  produced 
by  the  cause  assigned.  Dawson  v. 
Pavery  424 

2.  The  verdict  of  a  jury  on  the 
trial  of  one  issue  had  found  that  the 
forbidden  cause  would  produce  the 
effect,  but  inasmuch  as  a  new  trial  of 
the  issue  had  been  directed,  the  Court 
would  not  treat  the  verdict  of  the  jury, 
on  the  first  trial,  as  sufficient  evidence 
to  connect  the  cause  with  the  effect, 
for  the  purpose  of  proceeding  as  upon 
a  breach  of  the  injunction.  lb, 

INQUIRIES. 
See  Evidence,  2. 

VOL.  V. 


INSOLVENT  COURT. 

See  Mortgagor  and  Mortga- 
gee, 6. 

INSOLVENT  DEBTOR. 

See  Mortgagor    and    Mortga- 
gee, 6. 
Vendor  and  Purchaser,  I. 

1.  The  Plaintiff  filed  his  petition 
in  the  Court  of  Bankruptcy  under  the 
provisions  of  the  Act  5  &  6  Vict.  c. 
1 16,  for  the  relief  of  insolvent  debtors 
not  owing  more  than  £300,  and  pass- 
ed his  examination,  and  obtained  his 
interim  and  final  orders  for  protection. 
He  then  filed  an  affidavit  in  the  Court 
of  Bankruptcy,  stating  that  he  had 
satisfied,  and   obtained  a  discharge 
from,  all  the  creditors  named  in  his 
schedule;  and  that  he  had   notified 
such   satisfaction  and  discharge   by 
public  advertisement.     The  Plaintiff 
then  applied  to  the  official  assignee 
for  a  release  of  his  estate,  which,  ac- 
cording to  the  provisions  of  the  act, 
vested  in  such  assignee  on  the  presen- 
tation of  the  petition ;  but  in  the  ab- 
sence of  any  proviso  in  the  act  for 
determining  the  duties  of  the  official 
assignee  in  such  a  case,  the  Plaintiff 
was  unable  to  obtain  any  release  or 
reconveyance.      The    Plaintiff   then 
filed  his  bill  against  the  Defendant,  as 
mortgagee,  for  the  redemption  of  an 
estate,  which  had  been. mortgaged  be- 
fore he  presented  his  petition  to  the 
Court  of  Bankruptcy.     Upon  the  ob- 
jection of  the  Defendant,  that  the  es- 
tate of  the  Plaintiff  (if  any)  was  vested 
in  the  official  assigpiee : — Heldf  that, 
in  the  absence  of  any  statutory  juris- 
diction on  the  subject  in  the  Court  of 
Bankruptcy,  and  upon  the  submission 
of  the  assignee,  the  Plaintiff  was  en- 
titled to  sustain  the  suit  at  the  hear* 
ing.     Preeton  v.  Wilson^  185 

2.  Whether,  if  the  Defendant  had 
demurred,  the  bill  would  have  been 
sustained — qtuere  ?  Jhn 
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INVESTMENT. 


INTEREST. 
See  Co-plaintiffs. 

INTEREST  OF  CHILDREN  IN 
A  SETTLEMENT. 

See  Husband  and  Wifs»  1. 

INTEREST  OF  LEGACY. 

Where  a  testator  bequeathed  an  an- 
nuity to  his  granddaughter  for  her 
life,  and  directed  that  if  she  should 
die  during  the  lifetime  of  his  widow, 
the  annuity  should  be  paid  for  the 
maintenance  of  the  children  of  the 
granddaughter,  and  that  from  and 
after  the  decease  of  his  widow  and 
granddaughter,  the  value  of  the 
amount  of  the  annuity  (such  a  sum 
as  would  produce  it  according  to  the 
then  legal  rate  of  interest)  should  be 
paid  to  all  and  every  the  child  and 
children  of  the  granddaughter,  if  more 
than  one,  to  be  equally  divided  amongst 
them  when  and  as  they  should  respec- 
tively attain  the  age  of  twenty- one 
years,  and  if  there  snould  be  but  one, 
then  the  whole  to  such  one  child, 
with  a  gift  over,  in  case  of  the  death 
of  the  granddaughter  without  issue, 
who  should  attain  the  age  of  twenty- 
one, — the  children  of  the  granddaugh- 
ter are  not  entitled  to  the  annuity  or 
interest  of  the  fund  after  the  death  of 
the  widow  and  their  mother,  until 
they  attain  the  age  of  twenty- one 
years.    Feeting  v.  Allen,  575 

INTERPLEADER. 

A  life  insurance  company  received 
notice  of  an  assignment,  by  an  insurer 
of  a  policy  which  the  company  had 
granted,  and  the  insurer  afterwards 
became  bankrupt.  Soon  after  the 
death  of  the  person  whose  life  was  as- 
sured, the  party  to  whom  the  assign- 
ment had  been  made  applied  for  the 
payment  of  the  sum  due  upon  the 
policy,  and  the  company  inquired  of 


the  assignees  of  the  bankrupt  wheUier 
there  was  any  objection  to  payment 
being  made  to  the  claimant.  The  as- 
signees did  not  assent  to  the  payment, 
but  made  no  positive  claim  to  the 
policy.  In  the  mean  time  an  action 
was  brought  upon  the  policy  by  the 
claimant  in  the  name  of  the  bankmpt, 
against  the  company : — Heldy  that  it 
was  a  case  in  which  the  company 
were  entitled  to  file  their  bill  of  inter- 
pleader against  the  plaintiff  in  the  ac- 
tion, the  bankrupt)  and  his  assignees  ; 
and  that  the  assignees,  who  had  in  the 
suit  shewn  no  title  to  the  policy,  must 
pay  the  costs.  Fenn  v.  Edmonds^  314 

INTESTACY. 
See  Next  of  Kik,  !• 

INVALID  EXECUTION  OF 
POWER. 

See  Equitable  Jurisdiction,  J . 

INVALID  CONTRACT. 
See  Husband  and  Wife,  2. 

INVESTMENT. 

The  testator  gave  to  the  executors 
and  trustees  appointed  by  his  will  so 
much  of  his  personal  estate  as  would 
produce  a  certain  annuity,  upon  trust 
to  select,  appropriate,  and  set  apart 
the  same,  in  their  uncontrolled  discre- 
tion, and  pay  the  interest,  dividends, 
and  annual  produce  thereof  to  his 
widow  for  her  life  or  widowhood ;  and 
if  the  annual  produce  of  the  personal 
estate  and  effects  so  set  apart  and  ap- 
propriated should  from  any  cause  be 
increased  or  reduced,  his  widow  was 
to  receive  such  increased  ^  or  reduced 
interest,  dividends,  and  annual  pro- 
duce ;  and,  from  and  after  her  decease 
or  second  marriage,  the  testator  di- 
rected that  the  personal  estate  and 
effects  so  appropriated  or  set  apart 
should  fall  into  his  residuary  estate. 


JOINT.STOCK  COMPANY.        JOINT-STOCK  COMPANY.  687 


And  the  testator  empowered  his  trus- 
tees, at  their  own  discretion,  to  per- 
mit the  whole  or  any  part  of  his  per- 
sonal estate  to  remain  on  the  securi- 
ties on  which  the  same  might  happen 
to  be  at  his  decease,  or  oUierwise  to 
convert  and  alter  the  same  at  their 
own  absolute  discretion.  The  testa- 
tor's personal  estate  was  invested  in 
foreigrn  funds.  The  trustees  did  not 
exercise  their  discretion  as  to  the  ap- 
propriation of  the  investments  to  an- 
swer the  annuity,  but  submitted  to  act 
as  the  Court  should  direct: — HeUt^ 
that  the  Court  would  not  direct  any 
appropriation  of  the  foreign  funds  to 
answer  the  annuity  to  the  widow,  but 
would  direct  the  annuity  to  be  raised 
by  the  purchase  of  Consols,  referring 
it  to  the  Master  to  inquire  what  part 
of  the  existing  investments  it  would 
be  proper  fpr  that  purpose  to  call  in, 
having  regard  to  the  interests  of  other 
parties  imder  the  wilL  Prendefyast 
V.  Lushinfftoftj  171 

IRREGULARITY. 

See  Amendment. 

ISSUE. 

See  Statute  of  Wills,  7  W.  4  & 
1  Vict.  c.  26. 

ISSUE  OR  INQUIRY. 
See  Rectifying  Settlement. 

JOINT-STOCK  BANK  SHARES. 

See  Mortgagor  and  Mortgagee, 

1,  2,  8,  4. 

JOINT-STOCK  COMPANY. 

1.  The  solicitor  who  had  project- 
ed, and  at  his  own  expense  brought 
forward,  a  scheme  for  making  a  rail- 
way, entered  into  an  agreement  with 
the  persons  who  became  the  provi- 
sional committee  for  prosecuting  the 


undertaking,  that  the  costs  and  ex* 
penses  should  be  paid  by  such  soli* 
citor  and  projector,  and  that  the  mem* 
hers  of  such  provisional  committee 
should  not  be  personally  liable  to  him 
for  such  costs  and  disbursements,  but 
that  the  same  should  be  paid  out  of 
the  fund  to  arise  from  the  deposits  to 
be  paid  on  the  shares : — Heldy  that 
this  agreement  was  not  illegal  as  be- 
tween the  provisional  committee  and 
the  shareholders,  regarded  as  trustee 
and  cestui  que  trust,  inasmuch  as  the 
trustee  was  entitled  to  be  indemnified 
by  his  cestui  que  trust  in  respect  of 
the  costs  snd  expenses  properly  in- 
curred.    Pareans  v.  Spooner^       102 

2.  Whether  the  contract  to  pay  fu- 
ture costs  out  of  the  deposits  was  ille* 
gal  as  between  the  solicitor  and  client, 
attending  to  the  fact,  that  the  client, 
being  a  trustee,  might  properly  stipu* 
Ute  that  he  should  not  be  personally 
liable  for  the  costs  to  be  incurred,  but 
that  the  same  should  be  paid  exclu* 
sively  out  of  the  trust-fund — QunBref 

lb. 

3.  One  of  the  members  of  the  com- 
mittee of  management  of  a  joint-stock 
company  sold  his  shares  to  the  com- 
mittee, on  behalf  of  the  company,  at 
a  price  not  exceeding  the  market 
price  of  the  shares  at  that  time.  The 
shares  were  transferred  to  the  trus- 
tees in  trust  for  the  company,  and 
the  vendor  thenceforward  ceased  to 
interfere  in  their  affairs.  Three  vears 
after  it  was  known  to  the  sharenold- 
ers  generally  that  the  shares  had  been 
sold  to  the  company,  the  company 
having  during  that  time  continued  the 
business,  and  having  obtained  new 
Parliamentary  powers,  the  Plaintiff, 
on  behalf  of  himself  and  all  the  share<^ 
holders  in  the  company,  filed  his  bill 
against  the  vendor  to  set  aside  the 
sale  and  transfer  of  the  shares  as  frau- 
dulent ;  and  to  obtain  contribution  from 
the  vendor  towards  the  debts  of  the 
company.     The  Court  refused  to  dis- 
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turb  the  sale,  and  dismissed  the  bill, 
with  costs.    Walfordy.Adiey       112 
4.  Bill  against  the  directors  of  a 
railway  company*  provisionally  regis- 
tered but  not  incorporated,  brought 
by  A,  and  B,  (alleging  themselves  to 
be  holders  of  scrip  of  certain  shares 
on  which  they  had  paid  the  deposits), 
on  behalf  of  themselves  and  all  other 
the  shareholders  of  the  company,  ex- 
cept the  defendants,  stating  that  the 
objects  of  the  undertaking  had  been 
improperly  diverted  by  the  Defend- 
ants, and  seeking  to  charge  them  with 
the  amount  of  losses  occasioned  by 
their  alleged  misconduct,  and  also  to 
have  the  deposits  returned,  or  the  as- 
sets administered  and  the  surplus  di- 
vided.    Plea,  by  one  of  the  Defend- 
ants, that,  before  the  bill  was  filed, 
the  Plaintiff  B.  had  sold  and  assigned 
to  one  C  the  shares  in  the  bill  men- 
tioned to  have  been  allotted  to  J9.,  and 
that,  at  the  time  the  bill  was  filed,  all 
right,  title,  and  interest  in  the  said 
shares  were  vested  in  C,  and  that  B. 
had  at  such  time  no  interest  therein, 
— allowed,  but  owing  to  the  general- 
ity of  the  averments  in  the  plea,  as  to 
the  transaction   constituting,   or  as- 
sumed to  constitute,  the  alleged  sale 
and  assignment,   the  costs  were  re- 
served.    Doyle  V.  Muntz,  509 

5.  Held,  also,  that  the  bill  could 
not  be  sustained  on  the  suggestion 
that  B.,  although  he  had  parted  with 
his  interest  in  the  shares,  was  still  lia- 
ble to  third  persons,  and  therefore  en- 
titled to  call  upon  the  directors  to  ad- 
minister the  assets  of  the  company  in 
discharge  of  its  liabilities.  lb. 

6.  That  the  bill  could  not  be  nu&in- 
tained  on  the  suggestion  that  C  was 
a  party  to  the  suit,  as  being  one  of 
the  << other  shareholders"  for  whose 
benefit  it  was  brought,  for  such  '<  other 
shareholders'*  must  be  not  merely 
other  persons,  but  persons  owning 
other  shares  than  those  held,  or 
claimed  to  be  held,  by  the  Plaintiffs 
named  on  the  record.  lb. 


7.  That  J9.  was  not  in  such  a  case 
suing  as  a  trustee  for  C, — that  he 
was  not  entitled  to  sue  in  that  cha- 
racter,— and  that  parties  allowed  in 
such  cases  to  represent  absent  share* 
holders  must  be  parties  having  the 
beneficial  interest  in  the  shares  in 
respect   of   which  they  seek   relief. 

lb, 

8.  A  railway  company  resolved  to 
ruse  a  sum  of  money  upon  loan-notes, 
payable  at  the  end  of  five  years,  bear- 
ing interest  at  5/.  per  cent,  in  the 
mean  time,  with  an  option  to  the 
holders  to  convert  them,  at  the  expi- 
ration of  three  years,  into  shares  of 
the  company,  at  a  certain  rate  per 
share,  under  the  powers  of  an  act  of 
Parliament,  to  be  applied  for  as  early 
as  possible ;  and  the  company  adver- 
tised for  tenders  accordingly, — one 
half  of  the  loan  to  be  paid  to  the  com- 
pany when  the  tenders  should  be  ac- 
cepted (February,  1842),  one  quarter 
on  or  before  the  15th  of  April,  and 
the  other  quarter  on  or  before  the 
15th  of  July  following.  The  loan 
was  made  by  various  persons,  to  whom, 
on  the  payment  of  the  last  instalment 
(July,  1842),  loan-notes  were  deli- 
vered, promising  to  pay  the  sums  ex- 
pressed therein  on  the  I5th  of  Feb- 
ruary, 1847,  with  an  indorsement 
thereon  referring  to  the  resolution, 
and  intimating  that  in  pursuance 
thereof  application  was  intended  to 
be  made  to  Parliament  for  an  act,  un- 
der the  terms  of  which  the  bearer 
would  be  entitled,  on  the  15th  of  Feb- 
ruary, 1845,  provided  previous  notice 
was  given,  to  convert  the  loan-notes 
into  shares,  at  the  price  mentioned  in 
the  resolution.  An  act  was  after- 
wards obtained,  enabling  the  com- 
pany, for  the  purposes  therein  men- 
tioned, to  issue  new  shares  of  such 
amount,  and  to  be  appropriated  and 
disposed  of  io  such  manner,  for  such 
prices,  and  by  such  ways  and  means, 
as  by  the  order  of  a  meeting  of  the 
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company  should  be  determined.  By 
a  meeting  of  the  company,  subsequent- 
ly held,  it  was  resolved,  that  the  new 
shares  authorized  by  the  act  should 
be  raised  and  allotted  to  and  amongst 
the  holders  of  loan-notes,  in  the  man- 
ner and  upon  the  terms  directed  by 
the  act : — Held,  that  the  effect  of  the 
act,  and  the  subsequent  resolution  of 
the  company,  was  not  to  allot  the  new 
shares  amongst  all  the  loan-note  hold- 
ers unconditionally,  but  only  as  they 
had  acquired  a  right  to  such  allot- 
ment by  virtue  of  their  antecedent 
contract.  Campbell  v.  the  London 
and  Brighton  Railway  Company  y  519 

9.  That  the  term  of  five  years,  at 
the  end  of  which  the  notes  were  to  be 
paid  off,  must  be  reckoned  from  Feb- 
ruary, 1842,  when  the  first  instalment 
of  the  loan  was  advanced;  and  that 
the  three  years,  during  which  the 
holders  were  to  have  the  option  of 
converting  the  notes  into  shares,  must 
be  reckoned  from  the  same  time.    lb, 

10.  That,  from  the  nature  of  the 
property  which  was  the  subject  of  the 
option,  time  was  of  the  essence  of  the 
contract.  lb, 

11.  That  the  indorsement  on  the 
loan-notes  did  not  enlarge  the  time  of 
the  option  by  continuing  it  until  li- 
mited by  an  act  of  Parliament  or 
otherwise  — ^but  whether  the  company 
had  power  to  restrict  the  option,  by 
requiring  notice  before  the  15th  of 
February,  1845,  (the  end  of  the  three 
years),  or  whether  the  loan-note  hold- 
ers accepting  the  notes  with  the  in- 
dorsement expressing  that  restric- 
tion, without  objection  or  protest, 
would  be  bound  thereby — qtuere?  lb. 

12.  The  company  could  only  be 
understood  as  contracting  to  apply  for 
an  act  of  Parliament,  having  the  effect 
suggested,  but  could  not  be  under- 
stood as  guaranteeing  the  lenders  of 
the  money  that  such  an  act  should 
be  obtained*     Id.  534 


JOINT  TENANCY. 

A  bequest  of  property  to  be  at  the 
disposal  of  the  testator's  wife,  for  her- 
self and  children,  does  not  give  the 
widow  a  power  of  appointment,  or 
make  the  widow  and  children  tenants 
in  common,  but  creates  a  joint  te- 
nancy.    Crockett  V.  Crockett^      826 

JUDGMENT-CREDITOR  OF 
TESTATOR. 

See  Administration  Suit,  3. 

JUDGMENT. 
See  Stat.  13  Eliz.  c  5. 


LAPSE. 

See  Stat,  of  Wills,  7  W.  4  &  1 
Vict.  c.  26,  2. 

The  testator  gave  his  real  and  per- 
sonal estate  to  his  executors,  upon 
trust,  after  conversion  and  payment 
thereout  of  his  debts,  funeral,  and  tes- 
tamentary expenses  and  legacies,  to 
stand  possessed  of  the  residue,  and 
divide  the  same  into  ten  equal  parts  or 
shares,  which  he  bequeathed  to  ten 
persons  named  in  his  will,  and  he  de- 
clared that  if  the  net  residue  of  his 
property,  after  payment  of  the  debts, 
&c.,  should  exceed  10,000/.,  then 
10,000/.  only  should  be  applicable  to 
the  said  trusts  (1000/.  to  each  share); 
and  in  that  case  the  testator  gave  the 
residue  of  his  said  property  beyond 
the  sum  of  10,000/.  to  his  nephews 
and  nieces  in  equal  shares.  The  net 
residue  after  the  payment  of  debts, 
&C.,  exceeded  10,000/.  One  of  the 
tenth  shares  oL;the  10,000/.  lapsed  by 
the  death,  in  the  testator's  lifetime,  of 
one  of  the  ten  legatees :  — Heldy  that 
the  lapsed  share  of  1000/.  did  not 
pass  as  residue  to  the  nephews  and 
nieces,  but  was  undisposed- of.  Green 
V.  Pertwee,  249 
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MINING  PARTNERSHIP. 


LEASE. 

See  Covenant,  1,  4. 


LEASES,  FOR  LIVES,  AND 
YEARS- 

See  Fines  on  Renewal. 


LEGACY. 

See   Construction,  2,  3. 
Interest  of  Legacy. 
Lapse. 
Set-off. 
Unitarian  Congregations. 


LEGACY  CHARGED  ON  REAL 
ESTATE. 

See  General  Order,  XXX.  of 
Augrust,  1841. 

LEGACY  FOR  THE  PUBLIC 
BENEFIT. 

See  Charitable  Use. 


LEGACY  TO  A  WIFE  FOR 
HERSELF  AND   CHILDREN. 

See  Joint  Tenancy. 

LEGATEES. 
See  Preliminary  Inquiries. 

LIABILITY. 

See  Partnership,  1,  2,  4,  6,  7. 
Trustee     and    Cestui    que 
Trust,  2,  8. 


LIABILITY  OF  MORTGAGEE 
OF  JOINT  STOCK  BANK 
SHARES  TO  BANK  DEBTS. 

See  Mortgagor  and  Mortgagee, 
1,  2,  3,  4. 


LIABILITY  OF  THE  ESTATE 
OF  A  DECEASED  PARTNER. 

See  Partnership,  1, 2,  4. 


LIABILITY  OF  THE  PARTIES 
TO  A  CONTRACT,  TO  THIRD 
PERSONS. 

See  Annuity. 


LIABILITY    OF    SHARE- 
HOLDERS. 

See  Joint  Stock  Company. 


LIEN. 
See  Fines  on  Renewal  6. 

LOAN-NOTES. 
See  Joint  Stock  Company,  8»  9,  1L 

LOCAL  ACT. 
See  Act  of  Parliament,  2. 

LUNATIC. 
See  Stat.  1  W.  4,  c.  60. 

MAINTENANCE. 
See  Remoteness. 

MASTERS'  REPORT. 
See  Exceptions. 

MINING  SHARES. 
See  Demurrer,  2. 

MINING  PARTNERSHIP. 
See  Joint  Stock  Company,  3. 


MORTGAGOR,  &c. 
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MISDESCRIPTION. 

See  Plaintiff. 

Vendor  and  Purchaser. 


MISREPRESENTATION. 
See  Evidence,  1. 


MISTAKE  OF  PRACTICE  AT 

LAW. 

The  Court  refused  an  injunction  to 
restrain  Plaintiffs  in  an  action  at  law 
from  taking  out  of  court  money  which 
the  Defendants  at  law  had  paid  into 
court  in  the  action,  in  ignorance  that, 
upon  such  pa3rment,  the  Plaintiffs  at 
law  were  entitled  to  stay  their  action, 
and  take  the  sum  so  paid.  Such  ignor- 
ance or  inadvertence  does  not  amount 
to  that  kind  of  mistake  against  the 
consequences  of  which  equity  will  in- 
terpose to  relieve  :  Semble.  Great 
Weetern  Railway  Company  v.  Cripps, 

91 

MORTGAGE. 
See  Fines  on  Renewal,  6. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Insolvent  Debtor,  1. 
Parties,  2. 

Priority  of  Incumbrancers, 
1,  3,  4,  5,  7,  8. 

1.  Transfer,  hy  way  of  mortgage, 
of  shares  in  a  hanking  company.  The 
mortgagor  afterwards  paid  off  the  debt, 
and  applied  for  a  retransfer  of  the 
shares,  but  the  directors  of  the  bank 
did  not  permit  the  retransfer  to  be 
made.  In  the  meantime  a  creditor 
recovered  judgment  against  their  pub- 
lic officer,  and  threatened  execution 
against  the  mortgagee,  as  one  of  the 
shareholders  : — Held^  that,  where  the 
mortgage   was  made    simply  as  an 


absolute  transfer,  subject  to  redemp- 
tion, and  nothing  had  passed  binding 
the  mortgagor  to  take  a  retransfer  of 
the  shares,  the  mortgagor  was  not 
liable  to  indemnify  the  mortgagee 
against  debts  incurred  after  the  trans- 
fer made  on  the  mortgage,  and  before 
the  mortgage  debt  was  paid  off.  Pheni 
v.  Gillany  1 

2.  That,  the  mortgagor  having 
elected  to  take  a  retransfer  of  the 
shares,  the  mortgagee  became  a  trustee 
of  the  shares  for  the  mortgagor,  and 
the  mortgagor  was  bound  to  indemnify 
him  against  the  whole  expenses  or 
liabilities  which  he  had  properly  in- 
curred by  holding  and  maintaining  the 
shares.  lb. 

3.  That  the  mortgagor,  indemnify- 
ing the  mortgagee  in  respect  of  the 
costs,  was  entitled  to  take  proceedings 
in  the  name  of  the  mortgagee,  to 
compel  a  retransfer  of  the  shares,  and 
to  resist  the  proceedings  against  the 
shareholders  under  the  judgment.  J6» 

4.  The  mortgagee  has  not,  in  such 
a  case,  any  right  at  law  against  the 
mortgagor,  semble.  lb. 

5.  Whether  the  directors  of  the 
company,  preventing  the  shares  from 
being  retransferred,  are  necessary 
parties  to  the  suit,  in  order  to  give  the 
Flaintiff  complete  relief — qu(Bre  ?  lb. 

6.  The  statute  1  &  2  Vict.  c.  110» 
s.  68,  does  not  make  it  the  duty  of  a 
mortgsgee,  as  against  the  provisional 
assignee  of  an  insolvent  mortgagor,  to 
obtain  an  order  from  the  commission- 
ers of  the  Insolvent  Debtors'  Court 
for  a  conveyance  of  the  equity  of  re- 
demption ;  and  an  offer  by  the  provi- 
sional assignee  to  facilitate  the  pro- 
ceedings in  such  an  application  does 
not  entitle  him  to  his  costs  in  a  suit 
subsequently  instituted  against  him 
for  foreclosure.    Grxgg  v.  SturyiSf  93 

7.  Stephen  took  a  conveyance  of 
an  estate  from  William^  his  father, 
and  then  mortgaged  the  estate,  with 
a  power  of  sale  on  default  of  payment 
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NOTICE. 


of  the  mortgage  money  and  interest 
within  three  months  after  notice,  in 
writing,  given  to  Stepkeny  his  heirs, 
executors,  administrators,  or  assigns, 
or  left  at  his  or  their  usual  or  last 
known  place  of  abode.  The  convey- 
ance to  Stephen  from  William  was 
afterwards  declared  void,  as  against 
the  creditors  of  William.  Some  years 
afterwards,  the  mortgagee  caused  the 
notice  demanding  payment  to  be  affix- 
ed to  the  door  of  the  house  which  was 
the  last  known  place  of  abode  of 
Stephen;  and  the  mortgagee,  a  short 
time  before  the  expiration  of  the  three 
months,  entered  into  a  contract  for 
the  sale  of  the  property : — Held^  that 
as  the  right  of  the  mortgagee  under 
the  power  of  sale  was  paramount  to 
that  of  the  creditors  of  Williamy  the 
notice  to  Stephen  was  sufficient.  Ma^ 
jar  V.  Wardy  698 

8.  That  such  notice  was  well  served 
by  being  fixed  on  the  door  of  Ste- 
phen*s  last  known  place  of  abode.   16* 

9,  That  the  contract  for  sale  of 
the  property,  although  made  before 
the  expiration  of  the  notice,  was  not 
therefore  invalid.  lb. 

MOTION. 

See  Award,  3. 

Dismissal  of  Bill,  2,  3. 
Vendor  and  Purchaser,  2, 5. 

A  motion  which  has  been  opened 
cannot  be  afterwards  treated  by  the 
party  moving  as  an  abandoned  mo- 
tion ;  but  the  parties  opposing  are  en* 
titled  to  costs  as  on  a  motion  refused. 
Dugdale  v.  Johnmm^  92 

MOTION  EX  PARTE. 
See  Evidence,  S. 

NEGLIGENCE. 

See   Trustee    and    Cestui    Que 
Trust,  2,  3. 


NEGLIGENCE  IN  PERMIT- 
TING MORTGAGOR  TO  RE- 
TAIN THE  TITLE-DEEDS. 

See  PRIORITTOFlNCUMBRANCBBa,4. 

NEW  TRIAL. 
See  Injunction,  2. 

NEXT  OF  KIN. 

1.  The  testatrix  devised  and  be- 
queathed the  rents,  issues,  and  profits 
oi  her  real  and  personal  estate  to  her 
sister  for  life,  and  upon  and  after  her 
decease,  upon  trust  to  sell  the  real 
estate,  and  pay  the  money  arising 
therefrom  to  such  persons  as  the  tes- 
tatrix should,  by  any  codicil,  direct ; 
and,  if  she  should  not  bequeath  the 
same  by  any  codicil,  then  to  pay  the 
same  unto  and  amongst  her  next  of 
kin :  and,  by  her  codicil,  the  testatrix 
revoked  the  former  devise  and  be- 
quest made  by  her  will,  and  devised 
and  bequeathed  all  the  said  real  and 
personal  estate  to  other  trustees,  upon 
the  like  trusts,  bat  directed  that  all 
"  the  said  residue  "  should  be  paid  to 
her  next  of  kin  on  the  part  of  her 
mother,  and  not  to  any  of  her  next  of 
kin  on  the  part  of  her  father : — HeMj 
that  the  testatrix  died  intestate  as  to 
the  residuary  personal  estate.  Say  v. 
Creedj  580 

2.  That  the  next  of  kin  of  the  tes- 
tatrix, ex  parte  matemd,  at  the  death 
of  the  tenant  for  life,  were,  under  the 
codicil,  entitled  to  the  proceeds  of  the 
real  estate.  lb. 


NOTICE. 

See  Joint  Stock  Company,  11. 

Priority  of  Incumbrancbrs, 
1,  2,  3. 

Stat.  8  &  9  Vict.  c.  18. 
(Land  Clauses  Consoli- 
dation Act).     . 


PARTIES- 


PARTNERSHIP.        648 


NOTICE  OF  SALE. 

See  Mortgagor  and  MoRTOAOEEy 

7,8. 

NOTICE  TO  EQUITABLE 
MORTGAGEE  WHEN  HE 
ACQUIRED  THE  LEGAL  ES- 
TATE, OF  OBLIGATIONS  OF 
THE  MORTGAGOR  AFFECT- 
ING  THE  PROPERTY. 

&e  Priority  OF  Incumbrancers, S. 

OBJECTION. 
See  Exceptions. 

OBJECTIONS  TO  TITLE. 
See  Vendor  and  Purchaser,  3,  6. 

OCCUPATION  RENT. 

See  Tenant  in  Common. 

Reference  to  fix  an  occupation  rent, 
in  account  of  arrears  of  dower.  Bam- 
ford  y.  Bam/ord,  206 

OFFICIAL  ASSIGNEE. 
See  Insolvent  Debtor,  I. 

ORDER  PASSED  AND  EN- 
TERED. 

See  Affidavit  of  Service. 

PARTIES. 

See  Amendment. 

Bill  of  Exchange. 
Mortgagor      and      Mort- 
gagee, .5. 
Priority  of  Incumbrancers, 
6. 

1.  Bill  by  a  debtor,  who  had  con- 
veyed property  to  a  trustee  for  the 
boiefit  of  his  creditors,  to  have  the 
tnists  of  the  deed  administered  by  the 
Court,  charging  that  one  of  such  cre- 
ilitors  had  forfeited  his   debt  by  a 


breach  of  his  covenant  not  to  sue  or 
molest  the  debtor: — Heldj  that  the 
creditors,  parties  to  the  deed,  other 
than  the  trustee  and  the  creditor 
charg^  with  the  breach  of  covenant, 
were  sufficiently  made  parties  by  be- 
ing served  with  copies  of  the  bill 
under  the  23rd  Order  of  August, 
1841.     Duneombe  v.  Levy^  232 

2.  A^  having  a  life  estate,  with  re- 
mainder over  in  strict  settlement, 
subject  to  a  mortgage  of  the  settled 
property  for  a  term  of  1000  years, 
demised  the  property  for  a  term  of 
200  years  if  he  should  so  long  live. 
A  purchaser  of  the  term  of  200  years 
filed  his  bill  to  redeem  the  termor  for 
1000  years,  who  was  the  first  mort- 
gagee of  the  estate  : — Held^  that  A^ 
the  owner  of  the  life  estate,  subject  to 
the  term  of  200  years,  was  a  necessary 
party.     Hunter  v.  Macklewy         238 

3.  In  a  suit  to  execute  the  trusts  of 
a  will  devising  real  estates  to  trustees 
for  certain  persons  for  life,  and  after 
their  decease,  for  sale ;  with  power  to 
give  discharges  for  the  proceeds  and 
the  rents  and  profits,  and  with  a  di- 
rection to  stand  possessed  of  the 
monies  to  arise  thereby,  upon  trust 
for  the  children  of  the  tenants  for 
life,  the  trustees  and  the  tenants  for 
life  being  Defendants — ^but  there  be- 
ing no  power  of  sale  until  after  the 
death  of  the  tenants  for  life,  the 
Court,  notwithstanding  the  30th 
Order  of  August,  1841,  directed  that 
the  children  of  the  tenants  for  life 
should  be  made  parties.  Cox  v. 
Bamardf  253 

PARTNERSHIP. 

1.  A.  deposited  monies  with  B.^ 
C,  and  D.,  who  were  bankers  in 
partnership,  and  received  from  them 
notes,  in  which  they  promised  to  pay 
him  the  amount  three  months  after 
sight,  with  interest.  B.  died  in 
March,    1837,   having  appointed  C 
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&nd  another  his  executon.  C  and 
D.  continued  the  banking  busineRS  in 
the  same  name  until  1842,  and  inte- 
rest was  regularly  paid  on  the  notes 
by  the  firm  until  that  time, — ^the 
payment  being  indorsed  .  upon  the 
notes,  and  signed  by  one  of  the  part- 
ners or  their  clerk.  In  December^ 
1843,  the  executors  of  A^  filed  their 
bill  against  the  executors  of  B^  and 
the  devisees  under  his  will,  for  pay- 
ment of  the  amount  of  the  notes  out  of 
the  personal  or  real  estate  of  B.  :^ 
Heldy  that  the  acts  of  the  surviving 
partners  of  B.  had  not  the  effect  of 
taking  the  debt  upon  the  notes  out  of 
the  operation  of  the  Statute  of  Limi* 
tations  as  against  the  real  or  personal 
estate  of  the  deceased  partner.  Way 
V.  Baaaettf  55 

2.  A  creditor  of  a  partnership, 
against  whose  debt  the  estate  of  a 
deceased  partner  is,  in  a  suit  directly 
instituted  against  Uiat  estate*  entitled 
to  the  protection  of  the  Statute  of 
Limitations,  cannot  (on  a  bill  against 
the  surviving  partners  and  the  repre- 
sentatives of  the  estate  of  the  de- 
ceased partner,  alleging  that  the  sur- 
viving partners  are  indebted  to  the 
deceased  partner)  recover  his  debt 
against  the  separate  estate  of  such 
deceased  partner,  on  the  ground  of 
the  equity  of  the  partners  amongst 
themselves  to  enforce  an  adjustment 
of  the  partnership  transactions;  for 
the  creditor  can  at  the  utmost  only 
stand  in  the  place  of  the  surviving 
partners  as  against  the  estate  of  the 
deceased  partner,  and  in  such  a  case 
the  surviving  partners  have  no  claim 
on  the  estate  of  the  deceased.         Ib» 

3.  Acts  done  by  one  of  tlie  surviv- 
ing partners,  who  was  executor  of  the 
deceased  partner,  and  which  the  sur- 
viving partners  were  in  that  character 
bound  to  do,  cannot  primd  facie  be 
considered  to  have  been  done  in  the 
character  of  executor.  lb. 

4.  After  a  dissolution  of  partner- 


ship by  death  or  otherwise,  the  sur- 
viving or  continuing  partners  of  the 
firm  are,  (in  a  suit  against  them  by 
persons  claiming  to  be  creditors  <^ 
the  partnership),  entitled  to  the  pro- 
tection of  the  Statutes  of  Limitation, 
although,  as  between  themselves  and 
retired  partners,  or  the  estates  of  de- 
ceased partners,  the  partnership  ac- 
counts are  unsettled ;  and  the  retired 
partners,  or  the  executors  of  a  de- 
ceased partner,  are  in  such  a  suit 
against  them  entitled  to  the  like  pro- 
tection.    Id,  68 

5.  A  partnership  agreement  be- 
tween A,  and  B.y  that  they  shall  be 
jointly  interested  in  a  speculation  for 
buying,  improving  for  sale,  and  selling 
lands,  may  be  proved  without  being 
evidenced  by  any  writing  signed  by, 
or  by  the  authority  of,  the  party  to  be 
charged  therewith,  within  the  Statute 
of  Frauds ;  and  such  an  ag^reement 
being  proved.  A,  or  B.  may  establish 
his  interest  in  land,  the  subject  of  the 
partnership,  without  such  interest  be- 
ing evidenced  by  any  such  writing. 
Dale  V.  Hamiltony  369 

6.  Two  solicitors  having  entered 
into  partnership,  each  of  them  con- 
tinued to  attend  to  the  business  of  his 
former  clients,  but  on  the  partnerhip 
account;  and  one  of  the  partners 
having  proposed  to  invest  a  sum  of 
money  belonging  to  a  client  in  a 
certain  mortgage,  the  proposal  was 
agreed  to  by  the  client,  and  the  mo- 
ney was  paid  to  the  joint  account  of 
the  partnership,  at  their  bankers,  for 
the  purpose  of  the  investment.  The 
negotiations  for  the  mortgage  were 
broken  off  by  the  proposed  mortgagor, 
but  the  partner  by  whom  the  proposal 
had  been  made  to  the  client  untruly 
represented  to  the  client  that  the 
mortgage  had  been  effected,  and 
thenceforward  continued  to  pay  the 
interest  as  if  it  had  actually  been  done. 
Although  the  banking  account  was 
kept  in  the  name  of  the  firm,  the  mo- 
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nies  standing  to  the  account  belonged 
exclusiyely  to  the  partner  who  com- 
mitted the  fraud;  he  alone  attended 
to  and  had  the  control  of  the  account,, 
and  the  fraud  was  unknown  to  the 
other  partner.  Five  years  after  the 
receipt  of  the  money  from  the  client 
the  partnership  was  dissolved;  and  ten 
years  after  the  dissolution  of  the  part- 
nership, the  partner  who  had  com- 
mitted the  fraud  became  bankrupt, 
and  the  client,  who  from  the  time  of 
the  dissolution  until  the  bankruptcy 
had  continued  to  employ  him  as  his 
solicitor,  discovered  the  fraud.  The 
client  then  filed  his  bill  against  the 
other  partner  to  recover  the  money : 
— Held^  that  the  Defendant  was  origi- 
nally liable  to  the  Plaintiff  for  the 
money  received  by  the  firm ;  that  his 
original  liability  was  continued,  as  well 
after  as  before  the  dissolution  of  the 
partnership,  by  the  fraudulent  repre- 
sentations of  his  former  partner ;  and 
that  in  equity  the  limitation  in  bar 
of  the  claim  did  not  begin  to  run  in 
favour  of  the  Defendant  until  the 
time  when  the  client  discovered  the 
fraud.     Blair  v.  Bromley ,  542 

7.  That  the  fraud  and  mirepresen- 
tation  of  one  of  the  partners  entitled 
the  client  to  relief  in  equity  against 
the  other,  not  only  if  the  case  was  one 
in  which  the  client  might  have  re- 
covered in  an  action  at  law  against 
such  other  partner,  but  also  if  the  re- 
medy at  law  against  the  other  part- 
ner was  barred  by  the  lapse  of  time. 

lb. 

PART  PAYMENT. 

See  Annuity. 

PAROL  CONTRACT. 
See  Award,  6. 

PAUPER. 
See  Dispaupering 


PAYMENT. 

See  Statute  of  Limitation,  3  & 
4  Will.  4,  c.  27,  ss.  2,  3. 

PETITION. 

See  Re-hearino. 

Stat.  1  Will.  4,  c.  60,  s.  8. 

PLAINTIFF. 

See  Stat.  1  Will.  4,  c.  60. 

The  Plaintiff  brought  her  bill  for 
redemption,  describing  herself  as  A. 
B.,  the  widow  of  the  mortgagor,  and 
claiming  as  his  devisee  and  execu- 
trix ;  but  she  obtained  probate  of  the 
will  as  A.  C,  otherwise  B.,  spinster: 
— Heldt  that,  as  the  description  of  the 
Plaintiff  in  the  suit  involved  the  ques- 
tion of  her  title  under  the  will,  the 
above  variance  did  not  entitle  the  De- 
fendant to  have  the  bill  taken  off  the 
file,  or  security  given  for  costs.  Grtf- 
fith  V.  RieketU,  195 

PLAINTIFF   IN    CROSS    SUIT 
OUT  OF  JURISDICTION. 

See  Security  for  Costs. 

PLEADING. 

See  Amendment. 
Bankrupt,  1. 
Charity. 
Co-plaintiff. 
Executor  db  son  tort,  3. 
Joint  Stock  Company,  4,  5. 6. 
Plaintiff. 

POOR'S  RATE. 
See  Tithes. 

POWER. 

See  Investment. 

Statute  of  Wills,  7  Will.  4 
&  1  Vict  c.  26,  1. 
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PRACTICE. 


PRINCIPAL  AND  AGENT. 


POWER  OF  APPOINTMENT. 

See  Joint  Tenancy. 

Rectifying  Settlement. 

POWER  OF  ARBITRATORS. 
See  Award,  4. 

POWER   OF  COMMISSIONERS 
FOR  INCLOSURE. 

See  Act  of  Parliament,  1. 

POWER  TO  APPOINT  NEW 
TRUSTEES. 

See  Construction,  1. 

POWER  TO  CONTINUE  A 
FARMING  BUSINESS. 

S^e  Election. 

POLICY  OF  INSURANCE. 
See  Interpleader. 

PRACTICE. 

See  Admission  and  Discharge. 
Administration  Suit. 
Affidavit  of  Service. 
Amendment. 
Attornment. 
Answer. 
Award. 

Copies  of  the  Bill. 
Co-Plaintiffs. 
Decree. 
Demurrer. 
Dismissal  of  Bill. 
Dispaupering. 
Exceptions. 
General  Orders. 
Hearing. 
Motion. 

Motion  Ex  Parte. 
Plaintiff. 

Preliminary  Inquiries. 
Reference. 


Re^hbaring. 
Restoration  of  Bill. 
Rule  of  Court. 
Security  for  Costs. 
Sequestration. 
Service  of  Notice  of  Sale. 
Setting  Down  Cause. 

SUBPOSNA  to  hear  JUDGMENT 

Supplemental  Bill. 
Taking  Bill  off  File. 

PRELIMINARY  INQUIRIES. 

The  Plaintiff,  under  a  will,  claimed 
a  fund  over  which  the  testatrix  had  a 
power  of  appointmenty  and  which  was 
subject  to  a  gift  over,  in  default  of 
appointment,  to  the  children  of  the 
donor  of  the  power.  The  trustees 
did  not  admit  that  the  will  was  an 
effectual  appointment: — Held^  that, 
although  the  Plaintiff's  title  was  not 
admitted,  it  was  a  case  in  which  the 
persons  entitled  in  default  of  appoint- 
ment were  necessary  parties,  and 
where  the  Court  would  therefore, 
under  the  Order  V.  of  the  9th  of 
May,  1839,  direct  preliminary  inqui- 
ries to  ascertain  who  were  such  per- 
sons.    Johns  V.  Dickinson^  130 

PRESENTMENT. 
See  Promissory  Note. 


PRINCIPAL  AND  AGENT. 

See  Executor  de  son  tort,  2. 

The  agent  employed  hy  a  miner,  in 
the  management  of  his  mines,  and  in 
his  communications  with  the  commis- 
sioners for  setting  out  the  metes  and 
hounds  and  fixing  the  rents  and  duties 
in  respect  thereof, — is  not  therefore 
the  agent  of  the  miner  for  the  pur- 
pose of  making  a  contract  with  the 
commissioners  not  within  the  powers 
which  had  heen  conferred  upon  them 
in  that  character.  Attorney' General 
V.  Jaekson^  365 


PRIORITY,  &c. 


PRIORITY,  &c- 
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PRIORITY  OF  INCUMBRAN- 

CERS. 

1.  A  first  mortgage  of  real  estate 
was  made  to  A»  in  fee.  A  second 
mortgage  was  then  made  to  B,  of  the 
same  estate,  together  with  other  real 
estate,  by  a  release  and  conveyance  of 
the  respective  premises  to  C.,  as  a 
trustee  for  B^  with  power  of  sale.  B. 
afterwards  advanced  a  further  sum  to 
the  mortgagor  on  the  security  of  the 
same  estates,  but  gave  no  notice  of 
the  advance  to  A,  or  C  Subsequently, 
C.  (after  inquiry  of  A,  whether  he 
had  notice  of  any  incumbrance  other 
than  his  own,  and  that  of  which  C. 
was  a  trustee  for  B.)  advanced  a  fur- 
ther sum  to  the  mortgagor  on  the 
same  security,  and  gave  notice  of  his 
mortgage  to  A,x — Held^  that  the 
several  mortgages  took  effect,  with 
regard  to  the  different  estates,  accord- 
ing to  the  order  of  time  at  which  they 
were  respectively  created ;  and  that 
their  priorities  were  not  affected  by  the 
giving,  or  the  omitting  to  give,  notice 
to  the  party  in  whom  the  legal  estate 
was  vested.     Wilmot  v.  Pikcy         14 

2.  That  the  doctrine  of  notice,  ap- 
plicable in  determining  the  priority  of 
charges  on  choses  in  action,  does  not 
prevail  as  to  equitable  estates  in  land. 

lb. 

3.  Four  trustees  sell  out  stock, 
under  an  agreement  that  the  proceeds 
shall  be  lent  to  two  of  them,  upon 
equitable  mortgage,  by  deposit  of  the 
documents  of  title  of  a  copyhold  es- 
tate which  belonged  to  such  two  trus- 
tees in  undivided  moieties.  The  mo- 
ney was  lent,  and  the  documents  de- 
posited ;  but  afterwards,  by  some  un- 
explained means,  they  came  into  the 
hands  of  one  of  the  two  trustees  who 
had  borrowed  the  fund,  and  that  trus- 
tee made  a  second  equitable  mortgage 
on  his  own  moiety  of  the  estate,  by 
depositing  the  documents  with  a  third 
person,  who  took  them  without  notice 


of  the  first  mortgage;  that  trustee 
afterwards  became  bankrupt,  and  the 
second  equitable  mortgagee  purchased 
and  obtained  from  the  assignees  of 
the  bankrupt  a  surrender,  and  was 
admitted  tenant  of  the  bankrupt's  un- 
divided moiety,  having,  at  the  time  of 
such  purchase  of  the  legal  estate,  re- 
ceived constructive  notice  of  the  first 
mortgage.  In  a  suit  by  one  of  the 
trustees  (the  lender  of  the  trust  fund, 
the  other  having  become  bankrupt) 
for  foreclosure : — Heldy  that  the  se- 
cond equitable  mortgagee,  who  had 
taken  the  legal  estate  with  notice  of 
the  obligations  of  the  mortgagor  to 
third  parties^  could  only  hold  that 
estate  subject  to  such  obligations,  not- 
withstanding that  he  had  originally 
taken  his  mortgage  security  without 
notice.    Allen  v.  Knighiy  272 

4.  That,  in  the  absence  of  any 
suggestion  of  a  specific  case,  as 
against  the  plaintiff,  charging  him 
with  acts  whereby  the  mortgagor  was 
enabled  to  commit  the  fraud,  the  mere 
fact  of  the  possession  of  the  title-deeds 
by  the  mortgagor  was  not  sufficient  to 
postpone  the  claim  of  the  first  mort- 
gagee, ih. 

5.  That  the  fact  of  the  loan  of  the 
proceeds  of  the  stock  having  been  a 
breach  of  trust  did  not  affect  the 
question  as  between  the  first  and  se- 
cond mortgagees.  lb, 

6.  That  the  cestui  que  trusts  of 
the  stock,  not  having  been  parties  to 
or  adopted  the  mortgage,  were  not 
necessary  parties  to  the  suit  for  fore- 
closure, lb. 

7.  P.  being  indebted  to  B>  makes 
a  mortgage  of  an  equity  of  redemp- 
tion of  real  estate  to  B.  for  the  pur- 
pose of  securing  the  debt,  and,  by  the 
indenture  of  mortgage,  it  was  falsely 
recited,  that  the  mortgaged  estate  was 
subject  to  an  equitable  charge  for 
monies  due  to  /.,  secured  by  the  de- 
posit of  a  deed.  P.  retained  the  deed 
in  his  own    possession,  and   subse-* 
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quentlj  deposited  it  with  /.  as  a 
curity  for  money  partly  lent  to  P.  by 
/.  before,  and  partly  after,  the  mort- 
gage of  the  estate  to^.  /.,  at  the  time 
of  the  deposit,  had  no  notice  of  the 
prior  mortgage  to  B,  i — Held,  that 
inasmnch  as  an  actual  prior  charge 
on  the  estate,  if  afterwards  paid  off  by 
P.»  or  otherwise  avoided,  would  have 
left  B.  in  the  position  of  the  first 
mortgagee  of  the  equity  of  redemp- 
tion,—the  recital  of  a  charge,  which 
had  in  fact  no  existence,  could  not 
haTe  the  effect  of  postponing  Bm 
Frazer  v.  JonuBy  475 

8.  That  the  interest  acquired  by 
J,f  by  the  subsequent  mortgage  by 
way  of  deposit,  could  not  be  enlarged 
by  the  effect  of  the  false  recital,  and 
was  only  an  interest  in  the  equity  of 
redemption,  subject  to  the  mortgage 
to  B. ;  and  that  B.y  in  a  suit  for  that 
purpose,  was  entitled,  as  against  /., 
to  the  ordinary  decree  for  payment  or 
for  foreclosure,  and  delivery  up  of  the 
deed  on  default.  lb, 

PROBABILITIES. 
See  Fines  on  Renewal,  1. 

PROJECTORS  OF  RAILWAY. 
See  Joint  Stock  Company,  1. 

PROMISSORY  NOTE. 
See  Statute  of  Limitations. 

PROVISIONAL  ASSIGNEE. 

See  Mortgagor  and  Mortga- 
gee, 6. 

PROVISIONAL  ASSIGNEE. 
See  Vendor  and  Purchaser,  1. 


PROVISIONAL  COMMITTEE. 
iS^tfe  Joint  Stock  Company,  1. 


PUBUC  OR  PRIVATE  ACT. 
See  Act  of  Parliament,  3. 

PURCHASER. 
See  Equitable  Mortgagee. 


RAILWAY  COMPANY. 

iSre  Joint  Stock  Company,  1,  4, 8. 
Tithes. 


RECTIFYING  SETTLEMENT. 

In  a  marriage  settlement  the  pro- 
perty of  the  wife  was  conveyed  and 
assigned  in  trust  for  the  wife  for  life 
for  her  separate  use,  remainder  to  the 
husband  for  his  life,  remainder  to  the 
children  of  the  marriage,  and  in  de- 
fault of  issue  of  the  marriage,  to  the 
brother  of  the  wife  and  his  children. 
After  the  marriage  the  husband  and 
wife  filed  their  bill,  charging  that  the 
brother,  who  was  one  of  the  trustees 
of  the  settlement,  in  concert  with  the 
solicitor's  clerk,  who  took  the  instruc- 
tions for  and  attended  the  execution 
of  the  settlement,  had  fraudulently 
omitted  or  erased  from  the  deed  a 
general  power  of  appointment  by  the 
wife,  in  default  of  issue  of  the  mar- 
riage, and  praying  that  the  settlement 
might  be  rectified  by  inserting  such  a 
power.  The  wife  did  not  prove  the 
instructions  for  the  insertion  of  such 
a  power,  nor  the  fraud  in  omitting  or 
erasing  it,  but  it  appeared  by  the  evi- 
dence that  the  power  had  been  intro- 
duced in  the  draft  settlement  prepared 
by  counsel,  and  also  in  the  engross- 
ment ;  and  the  answer  of  the  brother 
stated,  that,  the  power  having  been 
noticed  by  him  when  the  engrossment 
was  read  over  to  him,  he  objected  to 
it,  as  not  being  according  to  his  un- 
derstanding of  the  intentions  of  the 
wife,  w^hen  the  solicitor's  clerk  ad- 
mitted it  was  not,  and  struck  it  out. 
The  Court  held,  that  it  was  the  duty 


REMOTENESS. 


RULE  OF  COURT.     649 


of  tbe  brother,  as  one  of  the  trustees, 
not  to  have  permitted  the  power  to  be 
struck  out  without  the  express  direc- 
tions of  the  intended  wife  on  that 
point ;  and  that  relief  might  be  given 
in  the  suit,  subject  to  the  question 
whether  the  wife  knew,  when  she  ex* 
ecuted  the  settlement,  that  it  did  not 
contain  the  power.  Harbidge  v. 
Woganj  258 

REFERENCE  OFTITLE. 

See  Dismissal  of  Bill,  3. 

Vendor  and  Purchaser,  2, 
5,  6. 

REHEARING. 

Cause  set  down  again  for  hearing 
on  further  directions,  on  the  petition 
of  Defendants  out  of  the  jurisdiction 
at  the  first  hearing,  who  subsequently 
appeared, — ^in  order  to  enable  them  to 
appeal  from  the  decree.  Prendergast 
V.  Lushingtony  177 

REMEDY  AT  LAW. 
See  Partnership,  7. 

REMOTENESS. 

In  a  devise  of  real  estate  upon  trust 
for  the  daughter  of  the  testator  for 
her  life,  and  from  and  after  her  de- 
cease to  convey  such  estate  unto  and 
equally  between  and  among  all  and 
every  the  child  and  children  of  the 
daughter,  who  should  live  to  attain 
the  age  of  twenty-three  years,  and  to 
his,  her,  and  their  heirs  and  assigns 
for  ever ;  and  in  case  there  should  be 
no  such  child  or  children,  or,  being 
such,  all  of  them  should  die  under 
twenty-three  without  issue,  then  over, 
with  power  to  apply  for  maintenance ; 
the  interest  of  such  child's  share,  not- 
withstanding such  child's  share  should 
not  be  then  absolutely  vested, — the 
limitation    to    the    children   of  the 


daughter  and  the  limitations  over  on 
default  of  such  children,  are  void  for 
remoteness.     Bull  v,  Pritchardy  567 

RENEWAL. 
See  Covenant,  4. 

REPUBLICATION. 

See  Stat,  op  Wills,  7  Will.  4  & 
1  Vict,  c  26,  s.  34,  3. 

RESCINDING  CONTRACT. 
See  Vendor  and  Purchaser,  4. 

RESIDUE. 

See  Lapse.         t 

RESOLUTION. 
See  Joint  Stock  Company,  8. 

RES  INTER  ALIOS  ACTA. 
See  Agreement. 

RESTORATION  OF  BILL. 
See  Demurrer ,1. 

REVOCATION. 

Where  a  will  was  written  in  ink, 
and  formally  executed,  and  the  testa- 
tor afterwards  drew  a  line  in  pencil 
through  a  clause  in  the  will, — Heldf 
that  the  erasure  in  pencil  raised  no 
presumption  of  revocation,  and  that, 
without  other  explanation,  it  was  pro- 
perly regarded  not  as  a  revocation  of 
the  clause,  but  as  merely  delibera- 
tive, or  indicative  of  some  future  and 
incomplete  purpose.  Francis  v. 
Orover^  39 

RULE  OF  COURT. 
See  Award,  1,  2,  3 
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SHARES. 


SALE. 

See  Equitable  Mortgagee. 
Parties,  3. 
Stat.  1  Will.  4,  c.  60. 

SALE  OF  SEQUESTRATED 
PROPERTY. 

See  Sequestration. 

SALE  OF  SHARES  BY  DI- 
RECTOR  TO  THE  COM- 
PANY. 

See  Joint  Stock  Com  pant,  S. 

SECURITY. 
See  Fines  on  Renewal,  6. 

m 

SECURITY  FOR  COSTS. 

See  Plaintiff. 

Plaintiff  out  of  Jurisdic- 
tion. 

The  plaintiff  in  a  cross  suit,  im- 
peaching an  instrument  which  the  ori- 
ginal suit  seeks  to  enforce)  although 
residing  out  of  the  jurisdiction,  is  not 
bound  as  against  the  Plaintiff  in  the 
original  suit,  to  give  security  for  costs. 
Vincent  v.  Hunter^  320 

SEPARATION. 
See  Husband  and  Wife,  2. 

SEPARATE  MAINTENANCE. 
See  Husband  and  Wife,  2. 

SEPARATE  USE. 
See  Husband  and  Wife,  2,  3. 

SEQUESTRATION. 

A  sequestration  on  mesne  process 
will,  in  a  proper  case,  be  executed, 
and  the  Court  will  direct  the  tenants 
to  attorn  to  the  sequestrators ;  but 
will  not,  until  the  amount  of  the  costs 


is  ascer^ined,  nor  except  for  the  par- 
pose  of  paying  such  ascertained 
amount  of  costs,  direct  the  sale  of 
g^oods  seized  under  the  sequestration, 
even  though  the  value  of  the  goods 
be  gradually  absorbed  by  the  expenses 
of  keeping  them.  GoldsmUh  v.  Crotd- 
mmtky  123 

SERVICE. 
See  Affidavit  of  Service. 

SERVICE  OF  NOTICE  OF 
SALE. 

See  Mortgaor  &  Mortgages,  6. 

SETTLEMENT. 
See  Husband  and  Wife,  1,  2,  8. 

SETTING  ASIDE  AWARD. 
See  Award,  5. 

SET-OFF. 

Where  a  debt  to  the  estate  of  a 
testator  may  be  set  off  by  the  exe- 
cutors, against  a  legacy  bequeathed 
by  the  testator  to  Uie  debtor,  such 
debt  may  also  be  set  off  against  a  le- 
gacy bequeathed  by  the  testator  to  the 
wife  of  the  debtor,  subject  to  her 
equity  (if  any)  in  the  legacy.  M^Ma^ 
hon  V.  Burehell,  325 

SETTING  DOWN  CAUSE. 
See  Bankrupt,  1. 

SEVERANCE    OF    DEFEND- 
NTS  IN  THEIR  ANSWERS. 

See  Answer,  S. 

SHAREHOLDERS. 
See  Joint  Stock  Company,  1, 6,7. 

SHARES. 
5'tfe  Joint  Stock  Company,  8, 4, 8, 9. 


SPECIFIC  PERFORMANCE. 


STATUTE  OF  FRAUDS-  651 


SOLICITOR  AND  CLIENT. 
See  Joint  Stock  Compant,  2. 

SOLICITOR. 
See  Partnership,  6,  7. 

SPECIFIC  PERFORMANCE, 

See  Covenant,  4,  5. 
Demurrer,  2. 
Dismissal  of  Bill,  3. 
Vendor  and  Purchaser,  2,  7. 

A^  B.  and  C.  possessed  of  a 
manor,  under  an  ecclesiastical  lease, 
agreed  with  If.  to  grant  him,  upon 
the  expiration  of  a  subsisting  grant,  a 
eopy  of  court-roll  of  a  tenement 
holden  of  the  manor,  and  entered 
into  a  joint  and  several  bond  to  perform 
the  contract.  A.  afterwards  con- 
veyed his  interest  in  the  manor  to  £., 
tuDJect  to  the  agreement  with  M*^ 
and  died,  having  appointed  the  Plain- 
tiff his  executor.  The  validity  of  the 
lease,  constituting  the  title  of  B.  and 
Cm  to  the  manor,  was  subsequently 
impeached,  and  pending  the  trial  of 
their  right  to  the  manor,  they  were 
tmable  to  grant  the  copy  of  court-roll 
according  to  the  agreement.  M. 
thereupon  brought  three  several 
actions,  upon  the  bond,  against  the 
Flaintiir,  ^.  and  C,  respectively.  The 
Plaintiff^  B»  and  C,  entered  into  a 
consolidation  rule,  whereby  they  all 
consented  to  be  bound  by  the  verdict 
in  one  of  the  actions.  The  Plaintiff 
then  filed  his  bill  against  B^  C,  and 
M.y  for  a  specific  performance  of  the 
contract  by  B.  and  (7.,  and  to  restrain 
the  action  brought  by  M.  : — Heldj 
that  the  question  as  against  M.  was 
the  same  both  at  law  and  in  equity, 
and  that  after  having  consented  to  be 
bound  by  the  verdict  in  the  acdon, 
the  Plaintiff  could  not  sustain  the  suit, 
and  the  bill  was  dismissed  without 
prejudice  to  any  question  of  contri- 

VOL.  V. 


bution  or  indemnity  as  between  the 
Plaintiff,  B,  and  C,  the  obligors  in 
the  bond.     Hole  v.  Pearee^         408 

STATUTE  18  Eliz.  c.  5. 

Whether,  after  the  bankruptcy  or 
insolvency  of  a  debtor,  any  creditor 
(other  than  the  assignees)  can,  in  or- 
dinary cases,  sustain  a  suit  to  set 
aside  a  conveyance  made  by  the 
debtor  prior  to  the  bankruptcy  or  in- 
solvency, on  the  ground  that  such 
conveyance  is  fraudulent,  within  the 
Stat.  13  Elix.  c.  5 ;  or  whether  it  is 
necessary  that  any  creditor  seeking  to 
set  aside  such  fraudulent  conveyance 
must  previously  recover  judgment  at 
law  for  his  debt, — quare?  Lister  v. 
Turner f  881 

STATUTE  27  Eliz.  c.  4. 
See  Equitable  Mortgagee. 


STATUTE  OF  LIMITATION, 
21  Jac.  1,  c  16,  s.d. 

See  Partnership,  1,  2,  4,  6,  7. 

Where  a  promissory  note  was  made 
payable  at  a  certain  time  after  sight, 
with  interest  thereon,  and  the  interest 
was  duly  paid  for  several  years,  (as 
the  bill  alleged),  the  Court  held,  that 
the  note  must  be  taken  to  have  been 
acted  upon  according  to  its  form  and 
tenour ;  and  therefore,  that  the  pre- 
sentment for  sight  must  have  been 
duly  made  before  the  interest  was 
paid ;  and  that  the  payment  became 
due  upon  the  note  at  the  prescribed 
date  i^r  such  presentment,  and  that 
the  Statute  of  Limitations  would  be- 
gin to  run  from  the  time  the  payment 
so  became  due.     Way  y.  Baaeettf  55 

STATUTE  OF  FRAUDS,  29  Car. 
2,  c.  3,  s.  4. 

See  Partnership,  5. 

y  Y  H.  w. 
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STATUTE  OF  WILLS. 


STATUTE  OF  FRAUDULENT 
DEVISES,  3  Will.  &  M.  c.  14. 

Set  Covenant,  1. 

STAT.  9  &  10  W.  3,  c.  15. 
See  Award,  1. 

STAT.  1  Will.  4,  c.  60. 

1.  After  a  decree  in  a  creditor's 
suit  for  the  sale  of  the  real  estate  of 
the  testator,  and  the  application  of 
the  proceeds  in  payment  of  the  debt, 
and  after  a  sale  under  that  decree, 
the  devisees  of  the  estate,  being  lu- 
natic or  out  of  the  jurisdiction,  are 
trustees  of  the  estate,  within  the  stat. 
1  W.  4,  c  60,  for  the  plaintiff  in  the 
cause :  Semble.    Jaekean  y.  Milfiefd, 

538 

2.  If  the  devisees  in  such  a  case 
are  not  trustees  for  the  Plaintiff,  by 
the  effect  of  the  decree,  the  Court 
cannot  make  them  such  trustees  by 
any  declaration  to  that  effect ;  and  if 
the  devisees  are  such  trustees  by  the 
effect  of  the  decree,  an  express  de- 
claration thereof  (if  necessary)  should 
be  made  by  decree,  and  cannot  pro- 
perly be  made  upon  petition.  lb. 

STATUTE  OF  LIMITATION, 
3  &  4  Will.  4,  c.  27,  ss.  2,  3,  25, 
42. 

The  testator  gave  an  annuity  to  J., 
and  charged  the  same  upon  all  his 
freehold  and  leasehold  estate.  He 
afterwards  devised  his  freehold  estates 
to  trustees,  (who  were  also  his  exe- 
cutors), upon  trust  (subject  to  the 
charge)  to  and  for  the  use  of  his 
grandson  and  his  heirs.  The  trus- 
tees, being  in  possession  of  the  es- 
tates, paid  the  annuity  to  A,  during 
the  minority  of  the  grandson,  and 
within  twenty  years  before  the  filing 
of  the  bill  by  A.  against  the  grand- 


son:— Ileldf  that  such  payment  of 
the  annuity  by  the  trustees  prevented 
the  claim  of  A.  to  the  annuity  from 
being  barred  by  the  Statute  of  Limi- 
tations, 3  &  4  Will.  4,  c.  27,  as.  2, 3. 
That  the  grandson  was  not  a  trus- 
tee for  the  annuitant  within  the  25th 
section  of  the  stat.  3  &  4  Will.  4,  c. 
27,  or  otherwise  ;  and  that,  under  the 
42nd  section  of  the  same  statute,  the 
annuitant  was  not  entitled  to  recover 
the  arrears  of  the  annuity  for  more 
than  six  years  before  the  filing  of  the 
bill.    FraneU  v.  (xrover^  39 


STATUTE  OF  WILLS,  7  W.  4 
&  1  Vict.  c.  26 ;  and  ss.  33  &  34. 

1.  By  a  deed,  made  since  the  Sta- 
tute of  Wills,  (7  Will.  4  &  1  Vict,  c 
26),  certain  trust  fiinds  were  ap- 
pointed to  trustees,  in  trust  for  sach 
person  or  persons,  for  such  interest 
or  interests,  and  chargeable  with  sudi 
sum  or  sums  of  money,  and  for  such 
intents  and  purposes,  and  in  such 
manner,  in  all  respects,  as  the  ap- 
pointor should,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without 
power  of  revocation  and  new  appoint- 
ment, to  be  by  her  sealed  and  deli- 
vered in  the  presence  of  and  attested 
by  one  witness  or  more,  direct  or  ap- 
point. The  appointor  afterwards  made 
her  will,  (which  was  duly  executed  and 
attested  according  to  the  Statute  of 
Wills),  and  thereby  bequeathed  part 
of  the  trust  fimds : — Heidy  that  the 
will  was  a  writing  within  the  terms 
of  the  power.    Buekell  v.  Blenkkontf 

131 

2.  The  testator,  by  a  will  made  be- 
fore the  Wills  Act  (7  Will.  4  &  1 
Vict.  c.  26)  came  into  operation,  be- 
queathed a  share  of  his  residuary 
estate  to  one  of  his  sons,  who  was 
also  thereby  made  one  of  the  devisees 
in  trust  and  executors  of  his  estate. 
The  son  died  after  the  Wills  Act 
came  into  operation,  leaving  issue; 


STATUTE  8  &  9  VICT. 
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and,  after  his  death,  the  testator  made 
a  codicil  to  his  will,  altering  a  bequest 
to  another  child,  but  in  other  respects 
confirming  his  will : — Held,  that  the 
gift  to  the  son  did  not  lapse,  but  that 
the  same^  so  far  as  it  was  real  estate, 
descended  to  the  heir  at  law  of  the 
son,  and  so  far  as  it  was  personal,  to 
his  executrix,  under  a  will  made  be- 
fore the  Wills  Act  came  into  opera- 
tion. Winter  v.  Winter,  806 
8.  That,  under  the  d4th  section  of 
the  Wills  Act,  the  effect  of  the  re- 
publication of  the  will  by  the  codicil, 
was  the  same  as  if  the  testator  had  at 
the  date  of  the  codicil  made  a  will  in 
the  words  of  the  will  so  re- published. 

lb. 

STATUTE  1  &  2  VICT,  c  110, 

s.  68. 

See  Mortgagor  and  Mortgagee, 

6. 

STATUTE  5  &  6  VICT.  c.  116. 
See  Insolvent  Debtor,  1. 

STATUTE  8  &  9  VICT.  c.  18, 
(LAND  CLAUSES  CONSOLI- 
DATION ACT),  s.  84. 
A  railway  company,  haying  power 
to  purchase  a  plot  of  land  for  their 
railway,  entered  upon  the  same  to 
survey  and  take  levels  thereof,  and 
probe  or  bore  to  ascertain  the  nature 
of  the  soil,  and  set  out  the  centre  line 
of  the  railway,  and  for  that  purpose 
they  dug  a  trig  line  or  trench  two 
inches  deep  and  fourteen  inches  wide 
across  the  plot  of  land,  but  they  gave 
the  owner  of  the  land  no  previous  no- 
tice of  such  entry  as  required  by  the 
84th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  Vict.  c.  18). 
Five  days  after  the  trig  line  was 
made,  the  owner  of  the  land  disco- 
vered the  fact,  and  nine  days  from 
such  discovery  he  filed  his  bill  for  an 


injunction.  Upon  the  affidavits  on  the 
part  of  the  company,  that  the  survey- 
ing and  setting  out  of  the  line  of  rail- 
way was  completed  on  the  day  the 
trig  line  was  made,  and  that  they  had 
no  occasion  to  enter  and  did  not  in- 
tend again  to  enter  upon  the  land 
until  they  had  taken  the  legal  steps 
for  permanently  using  it,  the  Court 
refused  the  injunction,  but  reserved 
the  costs.  Fooks  y. Wilts,  Somerset, 
and  Weymouth  Railway   Company, 

199 

SUBMISSION   TO   ARBITRA- 

TION. 

See  Award,  1,  2,  8. 

SUBPCENA  TO    HEAR  JUDG- 
MENT. 

See  Bankrupt,  2^ 

SUCCESSIVE  INTERESTS. 
See  Fines  on  Renewal. 

SUPPLEMENTAL  BILL. 
See  Bankrupt,  1. 

SUPPLYING  EXECUTION  OF 
POWER. 

See  Equitable  Jurisdiction,  1. 

SURVEYING  AND  SETTING 
OUT  A  RAILWAY  LINE. 

See  Statute  8  &  9  Vict.  c.  18, 
(Land  Clausbs'Consolidation 

Act). 

TAKING  BILL  OFF  FILE. 
See  Plaintiff. 

TENANT  IN  COMMON: 

A  tenant  in  common  occupying  the 
Y  y2 


654   TENANT  FOR  LIFE,  &c 


TITHES. 


premises  held  in  cominoii  not  exclud- 
ing his  co-tenants  in  common,  is  not 
chargeable  by  such  co-tenants  with 
an  occupation  rent.  M*Makon  ▼. 
BurcheU,  322 

TENANT  FOR  LIFE  AND  RE- 
MAINDER-MAN. 

See  Fines  on  Renewal. 

1.  Devise  and  bequest  of  residuary 
real  and  personal  estate  to  trustees, 
upon  trust,  with  all  couTonient  speed 
to  sell  the  real  estate  and  such  part  of 
the  personal  estate  as  was  in  its  na- 
ture saleable,  but  the  mode  and  time 
of  sale  and  of  settling  and  adjusting 
accounts,  and  of  requiring  payment  of 
what  should  be  due  to  the  testator,  to 
be  left  entirely  to  the  discretion  of 
the  trustees,  and  until  such  sale  and 
the  final  adjustment  of  his  co-partner- 
ship accounts,  the  rents  and  income  of 
the  real  and  personal  estate  remain- 
ing unsold,  and  the  interest  on  any 
debt  or  debts  owing  to  the  testator, 
to  be  ptud  to  the  same  persons  and  in 
the  manner  directed  with  respect  to 
the  income  of  the  estate  when  iuTcsted. 
The  testator  gave  the  produce  of  his 
real  and  personal  estate  to  his  two 
daughters  for  their  lives,  with  re- 
minder over ;  and  he  recommended 
each  of  his  two  daughters  to  pay  25/. 
a  year  out  of  her  moiety  of  the  in- 
come of  his  estate  for  the  education 
and  maintenance  of  his  nephew,  until 
the  nephew  attained  twenty-one  years: 
-^^Heldy  that  (there  being  no  improper 
delay  in  the  conversion  of  the  estate) 
the  daughters  of  the  testator,  as  ten- 
ants for  life,  were  entitled  to  the  in- 
come actually  produced  by  the  resi- 
duary estate  during  the  interval  before 
the  sale  or  realisation  of  the  whole  of 
such  estate,  and  the  investment  there- 
of according  to  the  directions  in  the 
will ;  but  that  they  were  not  entitled, 
during  that  interval,  to  any  interest 


upon  such  parts  of  the  residuary  pro- 
perty, or  on  the  value  of  such  parts 
thereof  as  were  unprodnctiTe.  MatkU 
V.  Mackiey  70 

2.  That  the  two  sums  of  251.  were 
only  to  be  allowed  by  the  daughters 
to  the  nephew  yearly  out  of  their  in- 
come during  their  lives,  and  that  sach 
sums  did  not  constitute  a  charge  upon 
the  life  interests  of  the  daughters  for 
the  whole  period  of  the  minority  of 
the  nephew.  lb. 

TENANT  FOR  LIFE  OF  AN 
ESTATE  SUBJECT  TO  A 
DEMISE  FOR  200  TEARS. 

See  Parties,  2. 

TIMBER  ESTATE. 
See  Vendor  and  Purchaser,  7. 

TITHES. 

1.  An  act  for  making  a  railway 
enabled  the  company  to  pull  down  the 
houses  of  a  parish  in  the  city,  and 
provided  for  the  indenuiity  of  the 
rector  in  respect  to  his  right  to  the 
tithes  of  2«.  9^  in  the  pound  on  the 
removed  buildings,  by  enacting  that 
the  company  should  pay  the  rector 
tithes  in  respect  of  Uie  houses  re- 
moved according  to  the  last  assess- 
ment thereof  to  Lady-day  preceding, 
equal  to  the  loss  sustained  by  the 
want  of  occupiers  owing  to  such  re- 
moval, until  new  houses  or  other 
buildings  should  be  erected  of  such 
annual  value  that  the  tithes  payable 
thereon  should  be  equal  to  the  tithes 
payable  on  the  buildings  removed, 
such  payments  to  diminish  in  pro- 
portion to  the  yearly  sums  actually 
payable  for  tithes  on  the  new  build- 
ings. The  company  pulled  down 
houses,  on  some  of  which  the  tithes 
of  2«.  9d.  in  the  pound  were  paid  on 
the  full  annual  value,— on  others,  of 
which  the  same  had  been  paid  by 
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ogreefDent  between  the  rector  and  the 
occupier,  tl  less  than  the  ful>  annual 
Talue — and  several  on  which  the 
tithes  had  been  wholly  or  partly  re- 
mitted by  the  rector  for  the  sake  of 
harmony : — Held,  that  the  rector  was 
not,  under  the  railway  act,  entitled  to 
tithes  fit>m  the  company  according  to 
the  value  at  which  the  property  re- 
moved was  assessed  to  the  poor-rate. 
Letts  V.  J%e  London  and  BlackwaU 
Railway  Company  ^  605 

2.  lliat  the  rector  was  entitled  to 
tithes  from  the  company  according  to 
the  annual  value  at  which  the  pro- 
perty removed  had  been  last  fixed  by 
agreement  between  the  rector  and  the 
occupier.  lb, 

3.  That  where  no  agreement  was 
proved  to  have  been  made  between 
the  rector  and  occupier,  the  sum  last 
collected  as  tithes  should  be  taken  as 
representing  2«.  9<f.  in  the  pound  on 
the  annual  value  of  the  builiUngs.  lb, 

TITLE. 
See  Demurrer,  2. 

TIME. 

See  Joint-Stock  Company,  10. 
Vendor  and  Purchaser,  4. 

TIME    OF    MAKING    CON- 
TRACT. 

See  Mortgagor  and  Mort- 
gagee, 9. 

TITLE  OF  ANSWER. 
See  Answer,  2. 

TRANSFER  OF  SHARES- 
See  Joint-Stock  Company,  3, 

TRUSTEE. 
See  Covenant,  4, 5. 


TRUSTEE  AND  CESTUI  QUE 

TRUST. 

See  Admission  and  Discharge, 
1, 4,  5. 
Answer,  8. 
Charity. 
Copyhold, 
forpeiture. 
Heritable  Bond. 
Investment. 
Joint  Stock  Company,  I,  2, 

7. 
Parties,  1,  3. 
Rectifying  Settlement. 

1.  In  a  suit  to  appoint  new  trustees 
of  a  settlement,  where  a  part  of  the 
trust  property  had  been  lost  by  pre- 
vious negligence  or  breach  of  trust, 
the  Court  refused  to  confine  the  trust 
to  the  remidniDg  property,  but  ap- 
pointed the  new  trustees  to  be  trustees 
of  the  whole  of  the  property  com* 
prised  in  the  settlement,  directing 
(for  the  protection  of  the  new  trus- 
tees) a  reference  to  inquire  whether 
it  would  be  proper  to  take  proceed- 
ings for  the  recovery  of  the  property 
which  had  been  lost.  Bennett  v. 
Burgis,  295 

2.  An  executor  having  possessed  a 
promissory  note  for  400A  part  of  the 
assets  of  the  testator,  retained  the 
note  in  his  possession,  without  taldng 
any  proceedings  to  recover  the  amount 
or  the  interest  for  seven  years ;  and  at 
the  end  of  seven  years,  when  the  sole 
residuary  legatee  came  of  age,  the 
executor  delivered  the  note  to  the  re- 
siduary legatee.  The  residuary  legatee 
ten  years  afterwards  filed  his  bill 
against  the  executor,  charging  him 
with  breaches  of  trust  in  the  adbiinis- 
tration  of  the  estate.  The  Court,  in 
such  circumstances,  refiised  to  charge 
the  executor  with  the  amount  of  the 
promissory  note,  or  direct  an  inquiry 
whether  any  loss  had  resulted  to  the 
estate  by  reason  of  the  executor  not 
having  taken  proceedings  to  enforce 
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payment  of  the  amount  due  on  the 
note.     Fast  v.  Easi^  848 

3.  In  such  a  cane  "the  eiecator 
would  not  he  chargeable,  unless  It 
should  be  found  that  the  amount  of 
the  note  could  have  been  recovered 
during  the  seven  years  between  the 
death  of  the  testator  and  the  time 
when  Plaintiff  attained  his  majority ; 
and  if  it  were  found  that  the  amount 
could  have  been  recovered  during  that 
time,  still  the  executor  wonld  not  be 
chargeable  unless  it  should  be  found 
that  the  amount  could  not  have  been 
recovered  during  the  ten  years  which 
elapsed  after  the  note  had  been  de- 
livered to  the  Plaintiff.  Bast  v.  Easi^ 

849 


TRUSTEE  OUT  OF  THE 
JURISDICTION. 

See  Stat.  1  W.  4,  c  60. 


UNITARIAN  CONGREGA- 
TIONS. 

A  bequest  for  the  assistance  of 
Unitarian  congregations  held  to  be 
valid,  and  the  trust  directed  to  be  car- 
ried into  execution.  Skrewebury  v. 
Hornby^  406 

VALUATION  OF  BUILDINGS. 

See  Tithes. 

VOLUNTARY  BOND. 
See  Administration  Suit,  2. 

VENDOR  AND  PURCHASER. 

See   Common  Lands. 
Demurrer,  2. 
Mining  Shares. 
Specific  Performance. 

1.  The  purchaser  of  a  real  estate 
became  insolvent  after  part,  but  before 


the  whole,  of  the  purchase-money  was 
paid,  or  the  conveyance  executed.  The 
vendor  died,  having  devised  the  estate 
to  the  Plaintiffs,  and  appointed  one  of 
them  his  executor.  Tlw  biH  was  filed 
against  the  provisiona}  assignee  of  the 
insolvent,  and  an  equitable  mortgagee 
by  deposit  of  the  agreement  for  pur- 
chase ;  and  it  prayed  the  payment  of 
the  residue  of  the  purchase-money  by 
the  Defendants,  or  by  sale  of  the 
estate.  The  Plaintiffs  did  not  prove 
their  title  as  devisees.  The  Defend- 
ants disclaimed: — Held^  that  the 
Court  could  not  make  the  decree 
sought  without  evidence  of  the  devise ; 
but  that,  upon  payment  of  the  costs  of 
the  Defendants,  the  Court  might  (the 
Defendants  not  opposing)  dedare  the 
Plaintiffs  absolutely  entitled  to  the 
estate.     Oabriel  v.  SiurffiSf  97 

2.  Reference  as  to  title  directed  on 
motion  after  answer  to  a  bill  for  specific 
performance  by  the  vendor  against  the 
purchaser,  notwithstanding  the  pur- 
chaser stated  that  his  requisitions  on 
the  abstract  had  not  been  complied 
with,  although  the  time  for  completion 
of  the  contract  had  long  expired,  and 
he  had  given  notice  of  his  intention 
to  rescind  the  contract.  Wood  v. 
Machu,  158 

3.  Objections  to  title  mean  such 
objections  as  can  only  be  properly  the 
subject  of  adjudication  upon  the  in- 
vestigation of  the  title ;  and  such  are 
cases  where  the  dispute  is  as  to  the 
application  of  the  conditions  of  sale, 
the  propriety  or  validity  of  the  condi- 
tions themselves  not  being  questioned. 

lb. 

4.  The  purchaser  cannot,  owing 
merely  to  the  delay  of  the  vendor  in 
complying  with  his  requisitions,  deter- 
mine the  contract  without  notice,  or 
bring  an  action  for  his  deposit  before 
the  termination  of  his  notice,  where 
time  was  not  originally  of  the  essence 
of  the  contract.  Whether  he  can  do 
so  after  the  expiration  of  notice,  where 
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time  bas  not  been  made  of  the  essence 
of  the  contract,  or,  being  of  the  essence 
of  the  contract,  has  been  waived,  de- 
pends upon  the  conduct  of  the  vendor 
after  notice.  lb. 

5.  Reference  of  title,  upon  motion 
by  the  Plaintiff  (the  vendor)  after  an- 
swer, notwithstanding  the  question  in 
dispute  in  the  cause  might  have  been 
conveniently  determined  by  the  Court, 
at  the  hearing,  without  a  reference. 
CurliHff  V.  Fliffki,  248 

6.  Whether  the  question  in  a  cause 
be,  what  evidence  of  title  the  vendor 
is  bound  to  give;  or  whether  he  is 
able  to  give  sufficient  evidence, — the 
question  is  equally  one  of  title,  and 
the  proper  subject  of  a  reference.  lb. 

7.  Bill  by  the  vendor  for  the  spe- 
cific performance  of  a  contract  to  pur- 
chase a  timber  estate,  where  the  par- 
ticulars of  sale  described  it  as  com- 
prising a  certain  wood  **  with  upwards 
of  sixty-five  acres  of  fine  oak  timber 
trees,  the  average  size  of  which  ap- 
proached fifty  feet,*'  and  in  the  par- 
ticulars of  the  lot  described  it  only  as 
**  sixty-five  acres  two  roods  and  twelve 
perches  of  growing  timber."  It  ap- 
peared, on  the  evidence  for  the  Plain- 
tiff, that  the  average  size  of  the  trees 
was  about  thirtv-five  feet,  but  on  that 
for  the  Defendant  that  it  was  only 
about  twenty- two  feet;  and  the  De- 
fendant moreover  alleged  that  it  was 
sold  at  a  time  when  he  had  no  means 
of  seeing  the  wood,  and  that  he  relied 
on  the  particulars  of  sale: — Heldj 
that,  as  the  representation  of  the  par- 
ticulars of  sale  had  proved  to  be  in- 
correct, and  as  it  was  not  shewn  that 
the  Defendant  knew  it  to  be  incorrect 
at  the  time  of  making  the  contract, 
the  Court  would  not,  at  all  events, 


enforce  the  specific  performance  of 
the  contract  without  compensation; 
and  that  (inasmuch  as  the  particulars 
of  sale  did  not  express  what  number 
of  trees  or  quantity  of  timber  the 
wood  contained)  it  was  not  a  case  in 
which  the  Court  could  measure  the 
extent  of  the  deficiency,  or  ascertain 
the  amount  of  compensation ;  and  that 
the  bill  must  therefore  be  dismissed. 
Lord  Brooke  v.  Rounihwaite^       298 


VERDICT  AT  LAW- 

See  Injunction,  2. 

Specific  Performance. 


VESTED  INTEREST. 

See  Construction,  S. 

• 

WATER  COURSE. 
See  Act  of  Parliament,  1 

WIDOW. 

See  Election. 


WILL. 

See  Charitable  Use. 
Election. 
Legacy. 
Remoteness. 
Revocation. 

Statute  of  Wills  (7  Will.  4 
&  1  Vict.  c.  26). 


WRITING. 

See  Statute  of  Wills  (7  Will.  4 
&  1  Vict,  c.  26). 


THE   END. 
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